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PREFACE. 


The  object  of  the  following  work  is  to  reduce  into  a  systematic 
arrangement  the  numerous  statutes  and  decisions  of  the  law  of  Eng- 
land regulating  the  Formation  and  the  Dissolution  of  the  Contract  of 
Marriage,  and  relating  to  the  Reristration  of  Births,  Deaths,  and 
Marriages.  The  Remedies  for  the  Violation  of  Matrimonial  Engaee* 
ments  are  considered ;  but  the  rights  of  propertjr  consequent  upon  tne 
relation  between  husband  and  wife  involve  questions  of  too  extensive  t 
nature  to  be  included  within  the  limits  assigned  to  this  work,  except 
in  so  far  as  such  rights  are  connected  with  the  dissolution  or  the  vio- 
lation of  the  marriage  contract 

It  must  be  admitted,  that  there  exists  no  branch  of  law  more  imports 
ant  in  any  point  of  view  to  the  great  interests  of  society,  and  to  the 
personal  comforts  of  its  members,  than  the  subject  of  this  work. 

Although  the  law  relating  to  marriage  is  for  ordinary  purposes 
sufficiently  plain  and  well  understood,  and  but  few  questions,  in  com- 
parison with  the  number  of  marriages,  arise,  or  require  judicial  deter- 
mination ;  yet  it  is  presumed  that  a  general  view  of  the  nature  and 
extent  of  the  materials  bearing  upon  the  subiect,  will  make  it  suffi- 
ciently apparent  that  an  attempt  to  brinff  them  under  one  point  of 
consideration  cannot  be  deemed  a  work  of  supererogation. 

The  work  includes  the  Law  of  Marriage  in  Ireland,  which  remains 
in  nearly  the  same  state  as  it  existed  m  England  prior  to  the  first 
marriage  act,  26  Geo.  2,  c.  33.  The  law  of  marriage,  divorce,  and 
legitimacy  in  Scotland,  which  presents  so  remarkable  a  contrast 
to  the  law  of  England  upon  those  subjects,  is  considered.  This  part 
of  the  work  necessarily  includes  the  important  question  whether  mar- 
riages of  English  parties,  according  to  the  law  of  England,  which 
does  not  allow  the  dissolution  of  marriage  by  judicial  sentence,  may, 
nevertheless,  be  legally  dissolved  by  a  decree  of  a  Scottish  Court,  on 
grounds  competent  to  that  efiect  by  the  law  of  Scotland. 

The  Law  of  Marriage  in  the  British  Colonies,  respecting  which 
many  important  regulations  have  been  recently  made,  is  included. 
The  author,  having  been  kindly  allowed  access  to  the  library  of  the 
Colonial  Office,  has  stated  the  general  result  of  his  researches,  by 
referring  to  several  acts  of  the  colonial  legislature,  and,  in  some 
instances,  by  adding  some  of  their  provisions,  which  are  too  numerous 
and  long  for  insertion  in  this  work.  It  may  be  obsAiN^\b»X.  tsas^^  ^^ 
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IV  PREFACE. 

the  regulations  adopted  by  the  colonies  are  analogous  to  those  exist- 
ing in  England. 

The  work  also  embraces  the  Law  applicable  to  the  Marriages  of 
British  Subjects  in  Foreign  Countries,  so  far  as  the  validity  of  such 
marriages  depends  upon  the  rules  adopted  by  the  English  courts  of 
justice. 

The  Separation  of  Husband  and  Wife  by  their  voluntary  act,  with- 
out the  interposition  of  judicial  sentence,  appeared  to  be  too  intimately 
connected  with  the  subject  of  the  treatise  to  be  properly  omitted.  This 
has  led  to  the  consideration  of  Deeds  of  Separation,  and  other  matters 
incident  to  the  separation  of  husband  and  wife,  respecting  which  ques- 
tions not  unfrequently  arise. 

The  Author  is  not  without  hope  that  the  work  will  be  found  to 
contain  such  matters  of  general  interest  and  importance,  and  to  pos- 
sess such  accuracy  in  the  deduction  of  principles  and  method  in  the 
arrangement,  as  will  ensure  its  favourable  reception  by  the  profession 
and  the  public. 

Those  who  are  best  acquainted  with  the  assistance  afforded  by 
separate  treatises  on  law,  and  the  labour  attendant  upon  the  compila- 
tion of  an  original  treatise  on  any  comprehensive  subject  of  English 
law  in  its  present  intricate  and  voluminous  state,  will  be  disposed  to 
treat  with  candour  and  indulgence  any  defects  which  may  be  disco- 
vered in  the  execution  of  a  work,  even  thoush  it  possess  no  merit 
beyond  that  of  lessening  the  labour  of  others.  By  affording  facility  of 
reference  to  the  authorities  upon  which  it  is  founded. 

3,  Bjuck  Court,  Temtli,  March,  1841. 
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PREFACE. 


The  object  of  the  following  work  is  to  reduce  into  a  systematic 
arrangement  the  numerous  statutes  and  decisions  of  the  law  of  Eng- 
land regulating  the  Formation  and  the  Dissolution  of  the  Contract  of 
Marriage,  and  relating  to  the  Reristration  of  Births,  Deaths,  and 
Marriages.  The  Remedies  for  the  Violation  of  Matrimonial  Engase* 
ments  are  considered ;  but  the  rights  of  propertjr  consequent  upon  uie 
relation  between  husband  and  wife  involve  questions  of  too  extensive  t 
nature  to  be  included  within  the  limits  assigned  to  this  work,  except 
in  so  far  as  such  rights  are  connected  with  the  dissolution  or  the  vio- 
lation of  the  marriage  contract 

It  must  be  admitted,  that  there  exists  no  branch  of  law  more  imports 
ant  in  any  point  of  view  to  the  great  interests  of  society,  and  to  the 
personal  comforts  of  its  members,  than  the  subject  of  this  work. 

Although  the  law  relating  to  marriage  is  for  ordinary  purposes 
sufficiently  plain  and  well  understood,  and  but  few  questions,  in  com- 
parison with  the  number  of  marriages,  arise,  or  require  judicial  deter- 
mination ;  yet  it  is  presumed  that  a  general  view  of  the  nature  and 
extent  of  the  materials  bearing  upon  the  subiect,  will  make  it  suffi- 
ciently apparent  that  an  attempt  to  brinff  them  under  one  point  of 
consideration  cannot  be  deemed  a  work  of  supererogation. 

The  work  includes  the  Law  of  Marriage  in  Ireland,  which  remains 
in  nearly  the  same  state  as  it  existed  m  England  prior  to  the  first 
marriage  act,  26  Geo.  2,  c.  33.  The  law  of  marriage,  divorce,  and 
legitimacy  in  Scotland,  which  presents  so  remarkable  a  contrast 
to  the  law  of  England  upon  those  subjects,  is  considered.  This  part 
of  the  work  necessarily  includes  the  important  question  whether  mar- 
riages of  English  parties,  according  to  the  law  of  England,  which 
does  not  allow  the  dissolution  of  marriage  by  judicial  sentence,  may, 
nevertheless,  be  legally  dissolved  by  a  decree  of  a  Scottish  Court,  on 
grounds  competent  to  that  efiect  by  the  law  of  Scotland. 

The  Law  of  Marriage  in  the  British  Colonies,  respecting  which 
many  important  regulations  have  been  recently  made,  is  included. 
The  author,  having  oeen  kindly  allowed  access  to  the  library  of  the 
Colonial  Office,  has  stated  the  general  result  of  his  researches,  by 
referring  to  several  acts  of  the  colonial  legislature,  and,  in  some 
instances,  by  adding  some  of  their  provisions,  which  are  too  numerous 
and  long  for  insertion  in  this  work.  It  may  be  obsAiNed  \bAX  tcAXk^  ^i 
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the  regulations  adopted  by  the  colonies  are  analogous  to  those  exist- 
ing in  England. 

The  work  also  embraces  the  Law  applicable  to  the  Marriages  of 
British  Subjects  in  Foreign  Countries,  so  far  as  the  validity  of  such 
marriages  depends  upon  the  rules  adopted  by  the  English  courts  of 
justice. 

The  Separation  of  Husband  and  Wife  by  their  voluntary  act,  with- 
out the  interposition  of  judicial  sentence,  appeared  to  be  too  intimately 
connected  with  the  subject  of  the  treatise  to  be  properly  omitted.  This 
has  led  to  the  consideration  of  Deeds  of  Separation,  and  other  matters 
incident  to  the  separation  of  husband  and  wife,  respecting  which  ques- 
tions not  unfrequently  arise. 

The  Author  is  not  without  hope  that  the  work  will  be  found  to 
contain  such  matters  of  general  interest  and  importance,  and  to  pos- 
sess such  accuracy  in  the  deduction  of  principles  and  method  in  the 
arrangement,  as  will  ensure  its  favourable  reception  by  the  profession 
and  the  public. 

Those  who  are  best  acquainted  with  the  assistance  afforded  by 
separate  treatises  on  law,  and  the  labour  attendant  upon  the  compila- 
tion of  an  original  treatise  on  any  comprehensive  suoject  of  English 
law  in  its  present  intricate  and  voluminous  state,  will  be  disposed  to 
treat  with  candour  and  indulgence  any  defects  which  may  be  disco- 
vered in  the  execution  of  a  work,  even  thoush  it  possess  no  merit 
beyond  that  of  lessening  the  labour  of  others.  By  affording  facility  of 
reference  to  the  authorities  upon  which  it  is  founded. 

3,  Buck  Court,  Temtli,  March,  1841. 
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PRACTICAL   TREATISE 

or  THE 

LAW  OF  MARRIAGE  AND   DIVORCE. 


CHAPTER   I. 

OF  THE   GENERAL    NATURE  OF  THE   MARRIAGE  OONTRAGT,  AND   ORIGIN   OF 

THE  LAW  OF  MARRIAGE. 

SacT.  1.  or  the  General  Nature  of  the  Marriagre  Contract P>g«  1 

3.  The  Common  Law  the  Basis  of  the  Law  of  Marriage 17 

3.  How  far  the  Canons  are  binding  in  EngUuid ^ 


SECT.  1. — OP  THE  GENERAL  NATURE  OF  THE  MARRUGE  CONTRACT. 

Definition  of  Marriage,'] — Marriage  is  considered  in  every  coun- 
try as  a  contract,  and  may  be  defined  to  be  a  contract-according  to  the 
form  prescribed  by  the  law  by  which  a  man  and  woman,  capable  of 
enterinff  into  such  a  contract,  mutually  engage  with  each  other  to  live 
their  whole  lives  together  in  the  state  of  union  which  ought  to  exist 
between  a  husband  and  his  wife.  The  civil  law  defines  marriage  to 
be  *'  Conjunctio  maris  etfcemincB  consortium  omnis  vitce  divini  et  humani 
juris  communicatio.^\a)  Marriage  is  the  lawful  coupling  and  joining 
together  of  man  and  woman  in  one  individual  *state  or  r  ^n  i 
society  of  life,  during  the  lifetime  of  one  of  the  parties,  and  ^  -• 

this  society  of  life  is  contracted  by  the  consent  and  mutual  goodwill 
of  the  parties  towards  each  other. (6) 

There  are  various  definitions  of  marriage.  Thus  it  has  been  defined 
to  be  **Firi  et  mulieris  conjunctio,  individuam  vitce  consuetudinem 
continens;^'  or  as  expressed  by  Sir  George  Mackenzie,(c)  '*  Marriam 
is  the  conjunction  of  man  and  woman  vowing  to  live  inseparably 
together  until  death."  Lord  President  Stair(J)  considers  it  to  be  a 
voluntarv.  contract  by  engagement,  because  the  application  of  it  is» 
and  ought  to  be,  of  the  most  free  consent ;  and  because,  in  matters  cir- 
cumstantial, it  is  voluntary  as  in  the  saccession  of  the  issue  and  the 
provision  of  the  wife  and  children ;  yet  that  marriage  itself,  and  the 
obligations  thence  arising,  are^'u/e  divino. 

(«)  Dig.  lib.  23,  tit  2,  •.  I.  (0  B.  I.  lit  6,  s.  1. 

ib)  Ayl.  Parer.  359.  {dj  LwL  tit  4,  a.  1,  ^56^ 

July,  1841.— C 


26  SHELFORD  ON  MARRIAGE  AND  DIVORCE. 

From  various  learned  authors  it  may  be  inferred  that  marriage  ist 
according  to  the  primitive  law  of  God  and  Nature,  for  the  mutual 
help  of  husband  and  wife — the  propagation  of  the  human  race — the 
educating  and  instructing  their  children  in  the  fear  and  love  of  God, 
and  training  them  to  be  useful  members  of  8ocie<y.(e)  It  is  a  solemn 
contract,  whereby  a  man  and  a  woman,  for  their  mutual  benefit,  and 
the  procreation  of  children,  engage  to  live  in  a  kind  and  afiectionate 
manner;  it  seems  also  to  partake  of  the  nature  of  a  vow,  and  cannot, 
like  other  contracts,  be  dissolved  by  the  mutual  consent  of  the  par«- 
ties.(/) 

Marriage  has  been  thus  beautifully  delineated  by  a  modern  divine: 
"  It  is  the  means  of  comfort  to  the  married  pair,  the  preservation  and 
comfort  of  children,  the  source  of  all  natural  relations  of  mankind, 
and  the  gentle  and  useful  natural  affection  ;  the  source  oC  all  industry 
and  economy ;  the  ground  of  all  education  and  knowledge,  and  of 
civility  and  sweetness ;  the  origin  of  all  subordination  and  govern- 
ment, and  consequently  of  all  peace  and  safety  in  the  world;  and,. 
finally,  the  foundation  of  all  religion,  as  it  prevents  promiscuous  con- 
P  ^^  1  cubinage,  *and  the  children  grow  up  and  perform  Chris- 
L      ^    J  tian  duties."(^) 

Characteristics  of  Mairiage  Contract.'] — The  characteristic  feature 
of  the  marriage  contract  is  its  permanency ;  for  although  it  originates 
in  the  will  of  the  parties,  yet,  after  being  contracted,  the  duration  of 
the  union  is  totally  independent  of  the  will  of  the  parties.  In  entering 
into  the  marriage  state  it  is  expressly  declared,  that  the  parties  shall 
be  joined  together  till  death  shall  separate  them ;  and  in  this  the  mar- 
riage contract  is  distinguished  from  every  other  species  of  contract* 
Besides  the  procreation  and  education  of  children,  marriage  has  for  its 
object  the  mutual  society,  help,  and  comfort  that  the  one  ought  to 
have  of  the  other,  both  in  prosperity  and  adversity.  Marriage  is  the 
most  solemn  engagement  which  one  human  being  can  contract  with 
another.  It  is  a  contract  formed  with  a  view  not  only  to  the  benefit 
of  the  parties  themselves,  but  to  the  benefit  of  third  parties;  to  the 
benefit  of  their  common  offspring,  and  to  the  moral  order  of  oivil 
society.  The  importance  of  this  contract  is  sufiiciently  obvious,  since 
it  is  the  basis  of  civilized  society  and  of  sound  morals,  and  the  source 
of  the  domestic  aflections,  and  of  the  delicate  ties  and  relations  sub- 
sisting between  parents  and  children  and  other  degrees  of  kin- 
dred.(A) 

{€)  1  Halkerston*!  Digest  of  the  Law  of  whatever  promotes  the  happiness  of  the  im. 

Scotland  relating  to  marriage,  3.  jority  is  binding  upon  the  whole. 

(/)  Brown*s  Dictionary  of  the  BiUe,  tit  2.  The  production  of  the  greatest  nomber 

Marriaffe.  of  healthy  children,  their  belter  education, 

{g)  Dwight*s  Tiieology,  Sermon  119.  and  the  making  of  due  provision  for  their 

(A)  The  public  use  of  marriage  institutions  settlement  in  lite, 

consists,  according  to  Archdeacon  Paley,  in  3.  The  peace  of  human  society,  incuttinf 

promoting  the  following  beneficial  eflecte : —  off  a  principal  source  of  contention,  by  aa- 

1.  The  private  oomlbrt  of  individaals,  es-  signing  one  or  more  women  to  one  roan, 

pecially  of  the  female  sex.    It  may  be  true,  and  prolectin^r  his  exclusive  right  by  sano- 

that  ail  are  not  interested  in  this  reason;  tionsof  morality  and  law. 

ncvertliclei^s,  it  is  a  reason  to  all  for  abstain-  4.  The  better  government  of  society,  by 

ing  from  any  conduct  which  tends  in  its  ge-  distributing  the  community  into  seporato  fa- 

ncral  consequence  to  obstruct  marriages ;  ibr  milies,  and  appointing  over  each  the  authori^ 
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*The  liberty  of  marriage  is  a  natural  riffht  inherent  in  man-  r    #4    i 
kind»  confirmed  and  enforced  by  the  Holy  Scriptures.(/r)  ^  -■ 

But  notwithstanding  the  origin  and  divine  institution  of  marriage,  human 
legislatures  have  very  properly  assumed  the  power  of  regulating  the 
exercise  of  the  right  of  marriage,  on  account  of  leading  to  relations 
duties,  and  consequences,  materially  affecting  the  welfare  and  peace 
of  society.  It  has  been  the  policy  of  legislators,  proceeding  on  the 
ground  that  marriage  is  the  origin  of  all  relations,  and  consequently 
the  first  element  of  all  social  duties,  to  preserve  the  sacred  nature  of 
this  contract.  In  Christian  countries  this  union  has  been  confined  to 
pairs,  and  with  a  few  exceptions  the  contract  has  been  rendered 
indissoluble — regulations  which  have  contributed  more  towards  the 
general  peace,  happiness,  and  civilization  of  the  world,  than  any  other 
civil  institution.  The  public,  as  well  *as  the  parties  them-  r  «e  n 
selves  have  an  interest  in  making  so  important  a  contract  u,^  J 

matter  of  certainty ;  hence  the  expediency  of  requiring  certain  soleo^ 
nities  of  a  public  nature  for  the  constitution  of  the  contract*  and  for 
preserving  evidence  of  it. 

Validity  depends  upon  Conformity  to  ZiOti?.]'— Marriage  being  a 
civil  contract,  its  validity  depends  on  its  having  been  celebrated  in 
the  manner,  and  with  the  formalities  required  by  law.  In  some 
-countries  only  one  form  of  contracting  marriage  is  acknowledged ; 
thus  in  England,  after  the  first  Marriage  Act,(/)  with  the  exception  of 
Jews  and  Quakers,  all  marriages  were  required  to  be  celebrated 
according  to  the  form  prescribed  by  the  Church  of  England.    An 

tj  of  a  roaster  of  a  family,  which  hai  more  **  And  the  Lord  God  eaid,  it  is  not  good 

actcial  influeoce  than  all  civil  authority  put  that  the  man  should  be  alone,  I  will  make 

toi^ether.  him  an  help  meet  fbr  him.    And  the  Lord 

S,  The  same  end  m  the  additional  security  Ged  caused  a  deep  sleep  to  fall  upon  Adani, 

which  the  state  receives  for  the  good  behA-  and  be  slept ;  and  be  took  one  of  his  ribs, 

▼ioor  of  its  citizens,  from  the  solicitude  they  and  closed  up  the  flesh    instead  thereof; 

leel  fbr  the  welfare  of  their  children,  and  from  and  the  rib  which  the  Lord  God  had  taken 

their  being  confined  to  permanent  habita.  from  man,  made  be  a  woman,  and  brought 

tionsu  her  onto  the  man.     And  Adam  said,  Uiii 

4i.  The  encouragement  of  industry.  is  now  bone  of  my  bone  and  flesh  of  my 

Some  ancient  nations  appear  to  have  been  flesh ;  she  shall  be  ^led  woman,  because  sm 

more  sensible  of  tiie  importance  of  marriage  was  taken  out  of  man.    Therefbre  shall  a 

InstiUiUons  than  we   are.     The  Spartans  man  leave  hb  fiuher  and  bis  mother,  and  shall 

obliged  their  citizens  to  marry  by  penalties,  cleave  unto  his  wife,  and  they  shall  be  one 

and  the  Romans  encouraged  theirs  by  the  flesh.*^ 

jv9  trium  liberorum.    A  man  who  had  no  A  distinct  acknowledgment  of  the  Mo9ai6 

child  was  intitled  by  the  Roman  law  only  to  acooont  of  the  origin  and  obligations  of  mar- 

oiie-half  of  any  legacy  that  should  be  left  riage  is  contained  in  the  New  Testament  :— 

Jiiim ;  that  is,  at  the  most  could  only  receive  **  Have  ye  not  read,  that  He,  which  made 

ooe-half  of  the  teatator*s  fortune. — Paley's  them  at  the  beginning,  made  them  male  and 

Plrmeiples  of  Moral  and  Political  Philosopny,  female,  and  said,  for  this  cause  shall  a  roan 

Orou  90th  ed.  pp.  SK^9,  b.  3,  part  3,  ch.  1.  leave  father  and  mother,  and  shall  cleave  to 

{k)  The  alliance  of  marrio^  with  religion  his  wife ;  and  they  twain  shall  be  one  flesh. 

is  no  further  considered  in  this  work  than  in  Wherefore  they  are  no  more  twain  but  one 

relation  to  those  rejigious  rites  which  are  flesh.    Wliat  therefore  God  hath  joined  toge- 

made  essential  to  the  validity  of  the  contract  ther,  let  no  man  pat  asunder.** — Matt.  ch.  x\x. 

hj  mmucipal  law.  v.  4^  5, 6. 

Hie  following  texts  of  Scripture  are  prin-  See  also  the  fifUi  chapter  of  Epist.  to  Ephe- 

eipally  relied  on  by  divines  in  support  of  the  slans,  v.  28,  31.    See  Dr.  Molesworth^s  Thir. 

propoaition  that  the  state  of  marriage  is  of  ty-third  Sermon  on  the  Origin  and  Nature  of 

^iTioo  institotion.    In  the  second  chapter  of  the  Marriage  Contract    DwighCaTKeoV^'S^ 

Genesis,  v.  Id,  21 — 35,  the  fblbwing  simple  Sermon  119. 

■id  explicit  acoount  of  the  original  ingtitatioa  (/)  26  Geo.  2,  c.  33. 
md  obUgtiMm  ofmurmge,  ia  given :'— 
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option  is  given  to  the  parties,  by  a  recent  statute,(m)  of  celebrating 
marriage  in  another  form ;  but  notwithstanding,  all  marriages  in  Eng- 
land not  celebrated  in  one  of  the  modes  required  by  the  Marriaee  Acts 
are  mere  nullities ;  there  is  and  can  be  no  such  thing  in  EnsTand  as 
an  irregular  marriage.  In  some  countries  all  modes  of  excnanging 
consent  being  equally  legal,  all  marriages  are  on  that  account  equally 
regular.  In  other  countries  a  form  is  recommended  and  sanctioned, 
but  with  a  toleration  and  acknowledgment  of  other  more  private 
modes  of  effecting  the  same  purpose,  though  under  some  discounte* 
nance  of  the  law,  on  account  of  the  non-conformity  to  the  order  that 
is  established.(7}) 

One  principle  pervades  all  the  different  modes  of  celebrating  mar- 
riage, which  is,  tnat  the  matrimonial  union  is  in  all  cases  to  be  esta- 
blished by  consent  alone ;  and  that  the  formalities  which  the  laws  of 
different  states  require,  are  nothing  more  than  so  many  modes  of 
<leclaring  or  substantiating  this  consent.  They  all  have  a  reference 
to  the  publicity  or  evidence  of  the  marriage ;  but  the  source  of  the 
obligation  is  consent,  which  founds  the  relation  of  husband  and  wife, 
anterior  to  all  succeeding  ceremonies  and  formalities,  and  to  any  car- 
nal connection.  From  the  very  nature  of  the  thing  it  could  not  be 
otherwise ;  for  it  were  absurd  to  rest  in  any  degree  the  validity  of  a 
permanent  and  rational  society  for  hfe,  on  the  momentary  sratifica- 
r  *6  1  ^'^°  ^^  ^^  animal  passion ;  and  it  may  be  ^affirmed  without 
"-  -'the  fear  of  contradiction,  that  in  every  nation  on  the  globe, 

which  is  but  one  stage  removed  from  barbarism,  the  constitution  of 
marriage  is  derived  from  consent,  duly  authenticated,  independent  of 
the  conjunctio  cmorum.{o) 

Marriage  a  Contract] — It  is  observed  by  a  learned  writer,  that 
**  matrimony  is  a  civil  contract,  the  essence  of  which,  as  of  all  con- 
tracts, is  the  consent  of  the  parties.  But  the  contract,  from  its  object, 
being  the  procreation  of  the  species,  has  necessarily  reference  to  other 
beings  than  those  whose  hands  are  joined  in  wedlock ;  and  the  public 
good  requires  that  the  interests  of  the  expected  progeny  should  be 
protected  by  adequate  conditions  annexed  to  the  contract.  Expe- 
rience, independently  of  religion,  teaches  that  the  great  ends  of  matri- 
mony cannot  be  fulfilled  without  imprinting  on  it  a  character  of  indis- 
solubility, unless  for  such  a  breach  of  obligation  as  would  render  a 
forced  continuance  of  the  union  hurtful  to  society.  The  law  has 
therefore  imposed  on  the  contract  of  marriage  such  a  condition ;  and 
it  is  unphilosophical  to  infer  from  the  indissolubility,  at  the  pleasure  of 
the^  contracting  parties,  that  it  is  something  different  from  a  contract. 
It  is  the  law,  as  the  expression  of  the  general  will,  that  gives  effect 
to,  and  supports  all  contracts ;  and  that  which  supports  may  impose 
conditions  on  what  demands  its  sanction.  All  who  enjoy  the  pro- 
tection of  society  are  bound  to  conform  to  its  rules,  and  every  one 
who  contracts  matrimony  knows  the  terms  of  his  engagement  It 
is  no  less  unphilosophical  to  maintain  that,  though  the  law  declares 
null  all  such  contracts  as  are  entered  into  without  conformity  to  the 

.    (m)  6  &  7  WUl.  4,  e.  85.  (o)  1  Halkereton V  Dijrett  of  the  Uw  of 

J^SJ^lrympU  v.  DalrympU^  2  Hagg.Coni.    Scotland  relating  to  Marriaga,  76, 


enactments  of  the  legislature,  the  marriages  still  are  valid — because 
human  laws  cannot  reach  Xhem.''{p)  ^ 

In  prescribing  a  form  of  celebration,  there  seems  little  or  nothing 
inconsistent  wim  the  principle,  that  marriage  is  constituted  by  the  con- 
sent of  the  parties,  since  all  which  either  law  or  religion  requires  ist 
that  the  consent  shall  be  given  in  such  a  solemn  manner  as  may  not 
only  preclude  all  pretence  *of  the  want  of  a  deliberate  pur-  r  «7  i 
pose,  but  render  the  contract  of  the  sacred  and  important  ^  ^ 

nature  which  it  so  justly  merits.(9) 

Origin  of  Contract] — Marriage,  in  its  origin,  is  a  contract  of 
natural  law  antecedent  to  its  becoming  in  civil  society  a  civil  con- 
tract, regulated  and  prescribed  by  law  and  endowed  with  civil  conse- 
quences. -Superadded  to  this,  in  most  civilized  countries,  acting  under 
a  sense  of  the  force  of  sacred  obligations,  it  is  a  religious  contract, 
the  consent  of  the  individuals  pledged  to  each  other  being  ratified  and 
consecrated  by  a  vow  to  God.  This,  generally  speaking,  is  the  idea 
of  marriage  as  entertained  in  every  country  where  the  Christian  reli- 
gion prevails.(r) 

.  The  forms  observed  in  the  celebration  of  marriage,  and  the  laws 
"which  prescribe  what  is  essential  to  the  validity  of  that  contract,  have 
been  various  in  different  ages  and  countries. 

The  consent  of  the  contracting  parties,  and  not  carnal  intercourse, 
forms  the  essence  of  the  marriage  contract.  Consensua  non  concu' 
atusfack  matrimoniumy  the  maxim  of  the  Roman  civil  law,  is  in  truth 
the  maxim  of  all  law  upon  the  subject ;  for  the  conciibiita  may  take 
place  for  the  mere  gratification  of  present  appetite,  without  a  view  to 
any  thing  further;  but  a  marriage  must  be  something  more;  it  must 
be  an  agreement  of  the  parties,  looking  to  the  consortium  vit{B;{s)  an 
agreement,  indeed,  of  the  parties  capable  of  the  concubitus ;  for  though 
the  concubitus  itself  will  not  constitute  marriaije,  yet  it  is  so  far  one 
of  the  essential  duties  for  which  the  parties  stipulate^^that  the  r  #3  i 
incapacity  of  either  party  to  satisfy  that  duty  nullifies  the  con-  ^  ^ 

tract(tf)    That  consent  is  the  very  essence  and  foundation  of  mar- 
riage, is  supported  by  several  authorities  in  the  civil  law.(t7) 

ip)  1  SUir^B  Inst  35,  n.  bj  Brodie.  queneei  and  accidental  circamataneM  of  it, 

(f )  1  Staii^B  Itoft  3S,  n.  bj  Brodie.  whicli  affeet  the  community  aa  a  temporal 

.  (r)  Blaekatone  obaerfta,  i  Comm.  433,  body.    Our  laws  and  indues  may  bind  and 

*Oiir  law  oenaidera  marriage  in  no  other  unbind,  aa  far  as  eivu  onigationa  extend ; 

l^ht  Uian  as  a  eiml  contract    The  Mtneta  but  the  dirine  obligations  belong  to  the  juria. 

«ftbe  matiimonial  state  ia  left  entirely  to  Uie  diotkm  of  another  law  and  another  judge. — 

«eolMiastieal  law ;  the  temporal  ooorta  not  See  Dr.  Molesworth*8  33d  Sermon  on  the 

kafing  jarisdiction  to  consider  anlawfol  mar.  Origin  and  Nature  of  the  Marriage  Contract, 

liageaa  a  sin,  but  merely  aa  a  civil  inconve-  p.  98,  99.    See  post,  pp^  14 — !& 

nienoe.**    These  words  of  the  learned  com-        (•)  Dig.  lib.  33,  ut  3,  L  1 ;  Inib  IM^ 

mentator  may  be  understood  to  mean  that  9,  s.  1. 

human  lawa  have  no  concern  with  marriage        (u)   DalrympU  v.  DalrympU^  9  Ha^g. 

bat  in  9ne  lights  that  is,  as  iU  conseouences  Cons.  R.  63,  63 ;  Dodson,  11.    See  Code  3et 

allbct  civii  society,  they  consider  it  only  3,  Extra  de  Spons.  et  Matrira.    Vinnius,  lib. 

ill  paH\  their  province  is  not  to  meddle  1,  tit  9,  s.  1;  Burn*s  EccL  Law,  vol.  ii.  p. 

wiUi  the  divine  nature  of  the  contract,  that  500 ;  Ay  1.  Par.  337. 

belongs  to  religion.    The  law  does  not  ques-        (c)  Huber,  lib.  1,  tit.  10,  s.  1;  Dc  Nuptiis; 

tion  the  religiout  nature  of  the  contract,  or  Vinnius,  lib.  1,  tit  9,  p.  58 ;  Voet,  lib.  33, 

assume  that  it  ia  nothing  more  than  a  civil  tit  3,  s.  2. 

contract,  but  deals  only  with  those  conse- 

c2 
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According  to  the  law  of  nature  antecedent  to  civil  institutions, 
marriage  mi^ht  take  place,  to  all  intents  and  purposes,  wherever  two 
persons  of  different  sexes  engaged  by  mutual  contracts  to  live  toge- 
rher.(x)  In  most  countries  marriage  is  also  clothed  with  religious 
rights ;  even  in  rude  societies,  as  well  as  in  those  which  are  more  dis- 
tinguished for  their  civil  and  religious  institutions.  Yet  in  many  of 
those  societies  marriages  may  be  irregular,  informal,  and  discounter 
nanced  on  that  account,  yet  not  invalidated.  The  rule  prevailed  in 
all  times  as  the  rule  of  the  canon  law,  which  existed  in  this  coun- 
try and  in  Scotland  till  other  civil  regulations  interfered  in  this  coun- 
try ;  and  it  is  the  rule  which  prevails  in  many  countries  of  the  world 
at  this  day,  that  a  mutual  engagement  -or  betrolhment  is  a  good  mar- 
riage, without  consummation,  according  to  the  law  of  nature,  and 
binds  the  parties  accordingly,  as  the  terms  of  other  contracts  would 
do,  respecting  the  engagements  which  they  purport  to  describe.  If 
they  agree  and  pledge  tneir  troth  to  resign  to  each  other  the  use  of 
their  persons,  for  the  purpose  of  raising  a  common  oflspring  by  the 
law  of  nature,  that  is  complete.  It  is  not  necessary  that  actual  use 
and  possession  should  have  intervened  to  complete  the  vinculum  fideu 
The  vincvlum  follows  on  the  contract,  without  consummation,  if 
expressed  in  present  terms;  and  the  canon  law  itself,  with  all  it(i 
attachments  to  ecclesiastical  forms,  adopts  this  view  of  the  subject,  as 
is  well  described  by  Swinburne,  in  his  book  of  £spousals,(y)  where 
he  says,  *'  That  it  is  a  present  and  perfect  consent,  the  which  alone 
maketh  matrimony,  without  either  public  solemnization  or  carnal 
copulation,  for  neither  is  the  one  nor  the  other  the  essence  of  matri- 
mony, but  consent  only."(2) 

r    *9    1     *J^<^rriage  according  to  the  Law  ofNature."] — It  is  hardly 
^  -'  necessary  to  observe,  that  a  mere  casual  commer66  between 

sexes,  without  the  intention  of  cohabitation,  does  not  constitute  mar- 
riage even  by  the  law  of  nature.  But  when  two  persons  agree  to 
have  that  commerce  for  the  procreation  and  bringing  up  of  children,  and 
for  such  lasting  cohabitation,  that,  in  a  state  of  nature,  would  be  a 
marriage,  and  in  the  absence  of  all  civil  and  religious  institutes  might, 
safely  be  presumed  to  be,  as  it  is  popularly  called,  a  marriage  in  the 
sight  of  God. 

It  has  been  made  a  question,  how  lone  the  cohabitation  must  con^^ 
tinuc  by  the  law  of  nature — whether  to  the  end  of  life.  Without  pur- 
suing that  discussion,  it  is  enough  to  say  that  it  cannot  be  a  mere 
casual  and  temporary  commerce,  but  must  be  a  contract  at  least 
extending  to  such  purposes  of  a  more  permanent  nature  in  the  inten- 
tion of  the  parties.  The  contract  thus  formed  in  a  state  of  nature,  is 
adopted  as  a  contract  of  the  greatest  importance  in  civil  institutions, 
and  it  is  charged  with  a  vast  variety  of  obligations  merely  civil. 
Riffhts  of  property  are  attached  to  it  on  very  different  principles  in 
difierent  countries.  In  some  there  is  a  communio  bonorum,  a  commu- 
nity of  goods ;  in  some,  each  retain  their  separate  property.(fl)  By 
the  law  of  England,  the  personal  estate  is  vested  absolutely  in  the  hus- 
band, who  also  acquires  temporary  rights  in  his  wife's  real  estate. 

(x)  1  Hugg.  Cons.  R.  230.  231, 232. 

(0)  Undo  ▼.  BeliiariOj  1  Hogg.  Cons.  R. 
^tltteno,  1  Hagg.  Cons.  R.    231. 
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But  rights  of  property  have  nothing  to  do  with  marriage,  considered 
with  reference  to  the  formation  of  the  contract,(fr)  for  n^arriage  may 
be  good  independent  of  ^any  considerations  of  property,  and  the  vincu^ 
hunfdei  may  well  subsist  without  them. 

Morganatic  Marriage.] — In  the  middle  ages,  a  custom  prevailed 
which  has  been  thought  to  have  introduced  an  intermediate  state 
between  matrimony  and  concubinage ;  it  was  called  a  Morganatic 
marriage.    «*  The  name  denotes  its  Germanic  origin,(c)  and  it  is  even 

Iet  not  quite  out  of  use  in  that  country,  under  the  appellation  of  a  left- 
anded  marriage ;  but  the  earliest  and  clearest  description  of  it  is  to 
be  found  in  the  Book  of  Feuds,  though  it  is  there  wrongly  attributed 
to  the  •Salic  law,  in  which  no  trace  of  it  appears,  by  a  r  ^^j^  -■ 
mistake,  not  unusual,  of  referring  all  the  customs  of  the   ^  J 

Franks  to  that  code.  It  is  defined  to  be  the  lawful  and  inseparable 
conjunction  of  a  single  man,  of  noble  or  illustrious  birth  only,  with  a 
Kingle  woman  of  an  inferior  or  plebeian  station,  upon  these  conditions, 
that  neither  the  wife  nor  her  children  should  partake  of  the  titles,  arms 
or  dignity  of  the  husband,  or  succeed  to  his  inheritance,  but  should  be 
contented  with  a  certain  allowance,  assigned  to  them  by  the  Mor- 
ganatic contract.  But  since  these  restrictions  relate  only  to  the  rank 
of  the  parties,  and  the  succession  to  property,  without  effecting  the 
r^l  nature  of  a  matrimonial  engagement,  it  must  be  considered  in 
the  light  of  a  just  marriage,  of  whicn  it  has  every  essential  character. 
The  marriage  ceremony  was  in  general  regularly  performed ;  the 
anion  was  for  life  and  indissoluble,  and  the  children  in  other  respects 
legitimate.  This  connection  was  very  usual  in  most  countries  of 
Eurojpe;  but  I  cannot  find  suflicient  proof  that  the  concubines  of 
Charlema^e,  and  some  of  the  early  kings  of  France,  were  wives  of 
this  descnption ;  nor  is  there  occasion  to  resort  to  that  supposition,  in 
defence  of  their  conduct,  since  the  state  of  concubinage  itself  was 
little  inferior  to  this  in  the  public  estimation."((f) 

Concubinage.] — A  concubine  did  not  mean  in  the  civil  law  a  har- 
lot ;  the  concubme  was  a  person  taken  to  cohabit  in  the  manner,  and 
under  the  character,  of  a  wife,  but  without  being  authorized  thereto 
by  a  legal  marriage.  Concubinage  was  confined  to  a  single  person, 
was  of  perpetual  obligation  as  much  as  marriage  itself;  was  a  society 
iteognizcd  by  the  laws,  and  in  general  entered  into  between  persons 
who,  by  laws  of  policy,  were  forbidden  by  the  state  to  marry  together 
for  want  of  quality  or  fortune ;  the  concubine  might  even  be  accused 
of  adultery.  Those  characters  show  how  widely  mistaken  we  should 
be  if  we  annexed  the  idea  of  immodesty  and  contempt  to  the  name  of 
concubine  among  the  ancients,  as  we  do  in  modkkrn  times.(e) 

(b)  lb.  936.  celibacy.    Her  modest  station,  below  the  ho. 

(c)  See  I  Fredcrican  Code,  p.  135,  b.  2,  noon  of  a  wife,  above  the  in&mjof  aprosti. 
art  3 ;  Pothier  Traits  du  Contat  de  Manage,  tote,  was  acknowledged  and  approved  by  the 
part  1,  ch.  2,  s.  3.  laws.    From  the  age  of  Augostns  to  the  lOth 

(J)  Sir  A.  Croke's  Introduction  to  the  case  century,  the  use  or  this  secondary  marriage 

of  Horner  v.  Liddiard,  1 1 5— 117.  prevailed  both  in  the  west  and  east,  and  the 

(e)  1  Brown*s  Civil  Law,  60,  81.    A  con.  humble  virtues  of  a  concubine  were  oAen 
cubine,  in  the  strict  sense  of  the  civilians,  preferred  to  the  pomp  and  insolence  of  a  no- 
was  a  woman  of  servile  and  plebeian  extrac-  ble  matron.   5  Gibboa*a  Hval.  3^^*^^  4^'^^  ^s^ 
tioii,  the  sole  and  faithful  companion  of  a  i8'2S* 
Eouuui  citizen  who  coaUaued  ia  a  »Uite  of 
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According  to  the  law  of  nature  antecedent  to  civil  institutionsv 
marriage  mi^ht  take  place,  to  all  intents  and  purposes,  wherever  two 
persons  of  different  sexes  engaged  by  mutual  contracts  to  live  toge- 
rher.(x)  In  most  countries  marriage  is  also  clothed  with  religious 
rights ;  even  in  rude  societies,  as  well  as  in  those  which  are  more  dis- 
tinguished for  their  civil  and  religious  institutions.  Yet  in  many  of 
those  societies  marriages  may  be  irregular,  informal,  and  discounter 
nanced  on  that  account,  yet  not  invalidated.  The  rule  prevailed  in 
all  times  as  the  rule  of  the  canon  law,  which  existed  in  this  coun- 
try and  in  Scotland  till  other  civil  regulations  interfered  in  this  coun- 
try; and  it  is  the  rule  which  prevails  in  many  countries  of  the  world 
at  this  day,  that  a  mutual  engagement  -or  betrothment  is  a  good  mar- 
riage, without  consummation,  according  to  the  law  of  nature,  and 
binds  the  parties  accordingly,  as  the  terms  of  other  contracts  would 
do,  respecting  the  engagements  which  they  purport  to  describe.  If 
they  agree  and  pledge  tneir  troth  to  resign  to  each  other  the  use  of 
their  persons,  for  the  purpose  of  raising  a  common  offspring  bv  the 
law  of  nature,  that  is  complete.  It  is  not  necessary  that  actual  use 
and  possession  should  have  intervened  to  complete  the  vinculum  fideu 
The  vinculum  follows  on  the  contract,  without  consummation,  if 
expressed  in  present  terms ;  and  the  canon  law  itself,  with  all  it(i 
attachments  to  ecclesiastical  forms,  adopts  this  view  of  the  subject,  as 
is  well  described  by  Swinburne,  in  his  book  of  Espousals,(y)  where 
he  says, "  That  it  is  a  present  and  perfect  consent,  the  which  alone 
maketh  matrimony,  without  either  public  solemnization  or  carnal 
copulation,  for  neither  is  the  one  nor  the  other  the  essence  of  matri- 
mony, but  consent  oniy.''(z) 

r    *9    1     ^Marriage  according  to  the  Law  of  JVature.'] — It  is  hardly 
'-  -'  necessary  to  observe,  that  a  mere  casual  commer(:^  between 

sexes,  without  the  intention  of  cohabitation,  does  not  constitute  mar- 
riage even  by  the  law  of  nature.  But  when  two  persons  agree  to 
have  that  commerce  for  the  procreation  and  bringing  up  of  children,  and 
for  such  lasting  cohat>itation,  that,  in  a  state  of  nature,  would  be  a 
marriage,  and  m  the  absence  of  all  civil  and  religious  institutes  might, 
safely  be  presumed  to  be,  as  it  is  popularly  called,  a  marriage  in  tho 
^ght  cf  God. 

It  has  been  made  a  question,  how  long  the  cohabitation  must  con* 
tinue  by  the  law  of  nature — whether  to  the  end  of  life.  Without  pur- 
suing that  discussion,  it  is  enough  to  say  that  it  cannot  be  a  mere 
casual  and  temporary  commerce,  but  must  be  a  contract  at  least 
extending  to  such  purposes  of  a  more  permanent  nature  in  the  inten- 
tion of  the  parties.  The  contract  thus  formed  in  a  state  of  nature,  is 
adopted  as  a  contract  of  the  greatest  importance  in  civil  institutions, 
and  it  is  charged  with  a  vast  variety  of  obligations  merely  civil. 
Rights  of  property  are  attached  to  it  on  very  different  principles  in 
dinerent  countries.  In  some  there  is  a  communio  bonorumf  a  commu- 
nity of  goods;  in  some,  each  retain  their  separate  property.(fl)  By 
the  law  of  England,  the  personal  estate  is  vested  absolutely  in  the  hus- 
band, who  also  acquires  temporary  rights  in  his  wife's  real  estate. 

(*)  1  Hogrgr.  Cons.  R.  230.  231,  232. 

(>;  Serf,  4.  (a)  Undo  ▼.  Beliiario,  1  Hogg.  Cont.  R. 

C^J  Ziaao  r.  Beiisario,  1  Hagg.  Cons.  R,    231. 
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But  rights  of  property  have  nothing  to  do  with  marriage,  considered 
with  reference  to  the  formation  of  the  contract,(fr)  for  n^arriage  may 
be  good  independent  of , any  considerations  of  property,  and  ihe  vincu* 
lumlidei  may  well  subsist  without  them. 

Jmrganatic  Marriage.'] — In  the  middle  ages,  a  custom  prevailed 
which  has  been  thought  to  have  introduced  an  intermediate  state 
between  matrimony  and  concubinage;  it  was  called  a  Morganatic 
marriage.    **  The  name  denotes  its  Germanic  origin,(c)  and  it  is  even 

Iet  not  quite  out  of  use  in  that  country,  under  the  appellation  of  a  left- 
anded  marriage ;  but  the  earliest  and  clearest  description  of  it  is  to 
be  found  in  the  Book  of  Feuds,  though  it  is  there  wrongly  attributed 
to  the  *Sa]ic  law,  in  which  no  trace  of  it  appears,  by  a  r  ^.^  -• 
mistake,  not  unusual,  of  referring  all  the  customs  of  the   *•  J 

Franks  to  that  code.  It  is  defined  to  be  the  lawful  and  inseparable 
conjunction  of  a  single  man,  of  noble  or  illustrious  birth  only,  with  a 
Kingle  woman  of  an  inferior  or  plebeian  station,  upon  these  conditions, 
that  neither  the  wife  nor  her  children  should  partake  of  the  titles,  arms 
dr  dignity  of  the  husband,  or  succeed  to  his  inheritance,  but  should  be 
contented  with  a  certain  allowance,  assigned  to  them  by  the  Mor- 
ganatic contract.  But  since  these  restrictions  relate  only  to  the  rank 
of  the  parties,  and  the  succession  to  property,  without  effecting  the 
r^I  nature  of  a  matrimonial  engagement,  it  must  be  considered  in 
the  light  of  a  just  marriage,  of  whicn  it  has  every  essential  character. 
The  marriage  ceremony  was  in  general  regularly  performed ;  the 
anion  was  for  life  and  indissoluble,  and  the  children  in  other  respects 
legitimate.  This  connection  was  very  usual  in  most  countries  of 
Eurojpe;  but  I  cannot  find  sufficient  proof  that  the  concubines  of 
Charlema^e,  and  some  of  the  early  kings  of  France,  were  wives  of 
this  descnption ;  nor  is  there  occasion  to  resort  to  that  supposition,  in 
defence  of  their  conduct,  since  the  state  of  concubinage  itself  was 
little  inferior  to  this  in  the  public  estimation."((0 

Concubinage*'] — A  concubine  did  not  mean  in  the  civil  law  a  har- 
lot ;  the  concubme  was  a  person  taken  to  cohabit  in  the  manner,  and 
under  the  character,  of  a  wife,  but  without  being  authorized  thereto 
by  a  legal  marriage.  Concubinage  was  confined  to  a  single  person, 
was  of  perpetual  obligation  as  much  asmarriase  itself;  was  a  society 
iMognized  by  the  laws,  and  in  general  entered  into  between  persons 
who,  by  laws  of  policy,  were  forbidden  bv  the  state  to  marry  together 
for  want  of  quality  or  fortune ;  the  concubine  might  even  be  accused 
of  adultery.  Those  characters  show  how  widely  mistaken  we  should 
be  if  we  annexed  the  idea  of  immodesty  and  contempt  to  the  name  of 
concubine  among  the  ancients,  as  we  do  in  modkkrn  times.(e) 

(&)  Il>.  936.  celibacy.    Her  modest  station,  below  the  ho. 

(c)  See  I  Fredcrican  Ckide,  p.  135,  b.  2,  noursofa  wife,  abovethe  infEinjofaprosti- 
art.  3 ;  Pothier  Traits  da  Contat  de  Manage,  tute,  was  acknowledged  and  approf ed  by  ttie 
IMirt  1,  ch.  2,  a.  3.  lawa.    From  the  age  of  Augastna  to  the  lOth 

{d)  Sir  A.  Croke*8  Introduction  to  the  case  century,  the  use  or  this  secondary  marriage 
of  Horner  y.  Liddiard,  115—117.  prevailed  buth  in  the  west  and  east,  and  the 
-  (e)  1  Brown's  Civil  Law,  60,  81.  A  con-  humble  virtues  of  a  concubine  were  ofUn 
eabine,  in  the  strict  sense  of  the  civilians,  preferred  to  the  pomp  and  insolence  of  a  no- 
was  a  woman  of  servile  and  plebeian  extrac-  ble  matron.  5  Gibboa*a  Hial.  3^*<^^  4^'^^  V^n<^» 
tion,  the  sole  and  faithful  companion  of  a  1828, 
BomaD  citizea  who  coaUaaed  in  a  state  of 


S9  SHELFORD  09  MARRIAGE  AND  DIVORCE. 

Concubinage,  or  the  union,  soniething  more  than  temporary  of  one 
r  *11  1  ^^^  ^'^  ^^^  woman,  has  always  had  its  advocates,  "^and 
^  ^  plausible  arguments  have  been  advanced  to  prove  it  to  have 

all  the  advantages  and  effects  of  marriage  itself.  But  a  question  siai- 
ilar  to  the  injunction  of  St.  Ambrose,  quoted  in  the  canon  law,  will 
ever  suggest  itself.  "  If  your  connection  differs  from  marriage,  in  tlie 
duration,  or  other  respects,  it  cannot  fulfil  the  purposes  of  marriage; 
if  it  does  not  differ  in  substance,  why  not  add  tne  ceremony  ?"  In  a 
state  of  nature,  this  nude  connection  may  answer  the  demands  of 
duty ;  but,  in  established  societies,  the  obligations  of  a  citizen  require 
that  it  should  be  clothed  with  the  forms  in  which  it  had  been  invested 
by  the  laws.  The  most  important  ends  of  the  association  between 
the  sexes  can  only  be  obtained  by  its  permanency  and  continuing  for 
life.  Marriage  is  a  solemn  contract  to  that  effect,  entered  into  in  the 
face  of  the  world,  in  the  manner  appointed  By  law.  To  strengthen 
this  engagement  to  natural  obligation,  laws  superadd  their  compul- 
sion.  There  is  a  much  greater  sccuritv  that  such  an  union  shoMld 
be  permanent,  than  where  it  depends  solely  upon  the  will  of  the  par- 
ties, liable  to  be  dissolved  at  pleasure.  Concuoinage  differs,  therefore, 
from  marriage,  by  being  defective  in  its  most  important  and  essential 
quality;  and  the  superior  firmness  of  the  matrimonial  .union,  bevood 
a  mere  voluntary  connection,  is,  perhaps,  one  of  the  greatest  acfvao- 
ta^es  which  arise  from  the  establishment  of  civil  socieiy.lf) 

It  is  observed  by  a  nK)dern  writer,  that  ''The  value  of  the  institu* 
tion  of  marriaee  cannot  be  placed  before  us  in  a  more  striking  point 
of  view,  than  by  contrasting  the  situation  of  the  offspring  of  marriage, 
with  that  of  the  miserable,  and  often  outcast,  children  born  out  of  uie 
pale  of  wedlock.  These,  commonly  destitute  of  a  father's  care  and 
authority,  and  sometimes  of  even  both  the  parents,  who  are  either 
regardless  or  ashamed  of  the  child  of  their  disgrace,  are  sent  forth 
unarmed  and  unprotected  amidst  the  snares  and  temptations  of  the 

r  *12  1  *^^i'l<''  '^^^  of^^>^  clo  the  streets  of  our  metropolis  find  the 
^  ^  ranks  of  crime  largely  recruited  from  those  unhappv  beings, 

in  whom  no  father's  authority  has  interposed  to  arrest  the  early 
advances  of  wickedness,  and  over  whom  no  mother's  care  has  watched 
to  sow  in  their  infant  minds  those  principles  and  seeds  of  holiness, 
which  micht  preoccupy  the  ground,  and  spring  up  to  maintain  pos- 
session ofit,  against  the  deadly  and  rank  harvest  sown  by  the  enemy 
of  their  souls.  Na^,  what  is  worse,  the  guilty  parents,  instead  of 
guarding  and  directing  the  feeble  steps  of  the  illegitimate  child,  are 
too  well  prepared  themselves  to  set  the  example,  and  become  his 
leaders,  in  the  coursivof  that  guilt  in  which  his  very  bein^  originated. 
How  different  from  this  are  the  virtuous  associations,  the  hallowed 
and  gentle  bonds  which  have  their  origin  '  in  the  holy  estate  of  matri- 
mony.' Here  no  feelings  of  shame  and  disgrace  interfere,  to  cause 
them,  in  violation  of  the  gracious  claims  of  natural  affection,  to  shun 
their  offspring.  Few  will  be  found  so  depraved  as  altogether  to  treat 
with  contempt  these  awful  claims,  and  still  fewer  to  ruri  counter  to 
the  feelings  of  natural  affection ;  when,  instead  of  being  stifled  by  the 

Cyj  IntrodacUoa  to  iho  case  of  Horner  v.    Paley's  Moral  and  Political  Philoeopbj,  b. 
ZiOaiara,  by  Sir  A.  Croke,  pp.  J  7,  18.    See        ^U  3,  c.  ^, 
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danger  of  infamy  or  punishment,  those  feelings  are  cherished  and 
encouraged  by  the  approbation  of  God  and  man.  But  this  care  will 
not  be  confined  merely  to  their  spiritual  instruction ;  it  will  extend  * 
itself  also  to  a  care  for  their  bodily  comfort,  and  to  their  capability  of 
fulfilling  honourably  and  beneficially  their  duties  in  that  station  of 
society  which  the  providence  of  (rod  shall  be  pleased  to  assign  to 
'  them.  Hence  the  community  derives  most  of  those  advantages  which 
may  accrue  to  it  from  a  race  of  citizens,  whose  bodily  vigour  and 
mental  endowments  fit  them  to  perform  well  its  offices.  Neither,  on 
the  other  hand,  must  it  be  forgotten,  that,  while  the  institution  of  mar- 
riage prevents  the  state  from  being  burthened  with  the  maintenance 
of  those,  whose  helplessness,  profligate,  or  self-condemned  parents 
might  abandon,  a  similar  security  is  provided,  by  the  self  same  instil 
•tution,  against  the  destitute  parent  being  left  by  his  offspring  in  the 
feeblenes  of  old  age,  cither  to  perish  or  to  be  a  burthen  to  the  com- 
munity. The  affection  and  honour  established  between  the  offspring 
of  matrimony  and  their  parents,  is  likely  to  be  reciprocal ;  and  those 
sacred  relations  which  bind  the  parent  to  feel  an  ^interest  r  « 13  -i 
and  obligation  for  the  maintenance  of  the  child,  also  bind  ^  -* 

the  child,  when  he  shall  have  become  of  age  and  ability,  to  honour 
and  support  the  parent,  from  whom  he  derived  his  existence,  and  to 
whose  alSectionate  cares  he  is  indebted  for  his  preservation.  To 
these  advantages  which  society  reaps  from  this  ordinance,  must  be 
.  added  the  immense  benefits  which  arise  from  the  spur  applied  to 
human  industry  and  enterprise,  by  the  necessities  and  relations  to 
■which  matrimony  gives  birth.  The  extent  of  these  is  incalculable. 
From  the  affectionate  desire  to  promote  the  welfare  of  their  families, 
or  from  a  conscientious  earnestness  to  fulfil  the  obligations  to 
which  parents  have  rendered  themselves  liable,  have  arisen  in  no 
small  degree  the  multipled  inventions  of  scientific  research,  and  the 
immense  and  accumulated  achievements  of  the  excited  energies  of 
the  human  mind.  While,  on  the  other  hand,  the  combination  of 
efforts,  and  the  aids  of  mutual  support,  brought  about  by  the  natural 
associations  of  husbands  and  wives,  parent  and  children,  brothers  and 
sisters,  have  given  tenfold  strength  to  individual  exertion.  Who  can 
reflect  a  moment  on  these,  and  not  see  the  gigantic  scale  on  which 
these  associations  must  operate  on  the  comfort  and  welfare  of  every 
community,  wherein  they  prevail  and  are  respected  ?  The  state,  as 
well  as  individuals,  may  apply  to  children  the  exclamation  of  the 
Psalmist,  they  are  *  like  as  the  arrows  in  the  hand  of  the  giant.'  "0^) 
Marriage f  how  considered.'] — Marriage  is  considered  in  various 
lights  by  different  laws.  The  Roman  had  respect  principally  to  its 
civil  effects,  as  it  produced  in  the  husband  and  wife  a  mutual  partici- 
pation of  benefits  and  right.  The  Romans  did  not  however  omit  all 
religious  rites  on  the  perfection  of  this  contract,  but  their  laws  viewed 
it  merely  as  a  civil  covenant,  however  Heaven  might  preside  over  its 
ratification.  Those  rites  were  not  any  part  of  its  essence;  it.  was 
good  without  them.  The  Canonists  consider  it  in  a  religious  light, 
and  define  it  a  sacrament  peculiar  to  the  laity,  by  which  a  man -and 
woman  are  joined  together  according  to  the  precepts  of  the  churchy 

(g)  Dr.  MolMworth  on  the  ParpoMB  and    laiil,  Sermon  34,  pp.  \Qd-^\\^« 
BoiaaBbaUloaafMurJMge:  IhmcttieCiup'     ■ 
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Among  Protestants  it  is  considered  partly  as  a  holy  union  of  divide 
r  #,-  n  institution,  partly  as  a  civil  *contract;  in  the  latter  view 
*-  J  alone  it  is  regarded  by   the   temporal  courts ;  its  sacred 

bonds  being  left  entirely  to  the  guardianship  of  the  spiritual  tri- 
bunals.(A) 

Two  opinions  have  been  held  by  writers  on' the  subject  of  mar- 
riage. Ii  is  held  by  some  persons  that  marriage  is  a  contract 
merely  civil ;  by  others,  that  it  is  a  sacred,  religious,  and  spiritual 
contract,  and  only  so  to  be  considered.  The  jurisdiction  of  the 
Ecclesiastical  Court  was  founded  on  ideas  of  the  latter  descrip- 
tion ;  but  in  a  more  correct  view  of  this  subject  neither  of  those 
opinions  is  perfectly  accurate.  According  to  juster  notions  of  the 
jaature  of  the  marriage  contract,  it  is  not  merely  either  a  civil  or  reli- 
gious contract ;  and  at  the  present  time  it  is  not  to  be  considered  as 
originally  and  simply  one  or  the  other.(t) 

In  most  civilized  countries,  acting  under  a  sense  of  the  force  of 
flacred  obligations,  it  has  had  the  sanctions  of  religion  superadded ;  it 
then  becomes  a  religious  as  well  as  a  natural  and  civil  contract;  for 
it  is  a  great  mistake  to  suppose  that  because  it  is  the  one,  therefore  it 
-may  not  likewise  be  the  other.  Heaven  itself  is  made  a  party  to  the 
contract,  and  the  consent  of  the  individuals  pledged  to  each  other  is 
ratified  and  consecrated  by  a  vow  to  God.  It  was  natural  enough 
that  such  a  contract  should,  under  the  religious  system  which  pre- 
vailed in  Europe,  fall  under  ecclesiastical  notice  and  cognizance  with 
respect  both  to  its  theological  and  its  legal  constitution ;  though  it  is 
not  unworthy  of  remark,  that  amidst  the  manifold  ritual  provisions 
made  by  the  divine  lawgiver  of  the  Jews  for  various  offices  and  trans- 
actions of  life,  there  is  no  ceremony  prescribed  for  the  celebration  of 
.marriage.  In  the  Christian  church  marriage  was  elevated  in  a  later 
age  to  the  dignity  of  a  sacrament,  in  consequence  of  its  divine  institu- 
tion, and  of  some  expressions  of  high  and  mysterious  import  respect- 
ing it  contained  in  the  sacred  writings.  The  law  of  the  church,  the 
canon  law  (a  system  which,  in  spite  of  its  absurd  pretensions  to  a 
higher  origin,  is  in  many  of  its  provisions  deeply  enough  founded  on 
the  wisdom  of  man),  although  in  conformity  to  the  prevailing  theolo* 
gical  opinon,  it  reverenced  marriage  as  a  sacrament,  still  so  far 
respected  its  natural  and  civil  origin,  as  to  consider,  that  where  the 
f  <15  - 1  "^^"^^'  ^^^  ci^il  contract  was  formed  *it  had  the  full  essence 
1-  J  of  matrimony,  without  the  intervention  of  the  priest ;  it  had 

even  in  that  state  the  character  of  a  sacrament,  for  it  is  a  misappre- 
hension to  suppose  that  this  intervention  was  required  as  matter  of 
necessity,  even  for  that  purpose,  before  the  Council  of  Trent.(A:) 

When  po|iery,  ignorance,  and  superstition,  rode  triumphant  in  every 

f)art  of  Europe,  the  Court  of  Rome  took  care  to  establish  every  regu- 
ation  they  could  think  of,  that  might  tend  towards  rendering  applica- 
tions necessary  and  frequent  to  the  holy  see,  fi'om  every  one  of  which, 
they  knew  how  to  draw  large  fees  and  perquisites.  For  this  purpose 
they  extended  eonsiderablv  the  prohibited  degrees  of  marriage,  and 
for  this  purpose  they  made  the  marriage  contract  a  sacrament,  a 

(A)  1  Brown*8  Chril  Law,  50,  51.  dbp.  6,  ir.  2,  et  lib.  3,  disp.  10,  s.  S;  FaUier 

/  0')  I  HMgg.  CoD'.  R.S30. 417.  Paul,  p.  737 ;  PailaviciBi,  lib.  33,  ck  8;  Po- 

(:^;^i7ii^^.C./2.fi2— 65;  Sanchez,  lib.  3.    Uuer,txV.3,i^3!d(^. 
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Sftcred  and  divine  contract,  which  no  unhallowed  law  was  to  meddle 
with.  But  the  pope,  by  his  dispensation,  could  make  any  marriage 
lawful ;  and  by  his  decree  he  could  dissolve  the  most  regular  and 
solemn  marriage  that  was  ever  entered  into,  and  that  without  so  much 
as  consulting  the  laws  of  the  society  or  country  were  such  marriage 
was  to  be,  or  had  been  solemnized ;  for  the  church,  that  is  to  say  the 
Court  of  Rome,  had  then  assuiAed  the  sole  power  of  regulating  and  of 
jtidffing  of  everv  thing  relating  to  marriage ;  though  we  have  the  most 
authentic  proof  that  this  was  not  the  practice  during  the  first  ages  of 
Christianity;  for  among  the  Romans,  divorces  by  mutual  consent 
were  allowed  for. a  long  time  after  the  establishment  of  Christianity, 
as  appears  by  several  laws  of  the  first  Christian  Emperors,  and  such 
divorces  were  prohibited  by  the  law  of  the  Emperor  Justinian,  and 
again  introduced  by  a  law  of  the  Emperor  Justin,  without  the  inter- 
vention, and,  for  what  appears,  without  so  much  as  consulting  any 
bishop  or  ecclesiastical  assembly.  (Q 

At  the  Reformation,  this  country  disclaimed,  amongst  other  opinions 
of  the  Romish  church,  the  doctrine  of  a  sacrament  in  marriage,(i7i) 
thoush  still  retaining  the  idea  of  its  being  of  ^divine  institu-  r  ^.  ^  -. 
tion  m  its  general  origin ;  and  on  that  account,  as  well  as   ^  ^ 

of  the  religious  forms  that  were  prescribed  for  its  regular  celebration, 
an  holy  estate,  holy  matrimony^  but  it  likewise  retained  those  rules  of 
the  canon  law  which  had  their  foundation  not  in  the  sacrament  or  in 
any  religious  view  of  the  subject,  but  in  the  natural  and  civil  contract 
of  marriage.  The  Ecclesiastical  Courts  therefore,  which  had  the 
cognizance  of  matrimonial  causes,  enforced  these  rules,  and,  amongst 
others,  that  rule  which  held  an  irregular  marriage  constituted  per 
verba  de  prcesentU  not  followed  by  proof  of  consummation,  valid  to 
the  full  extent  of  voiding  a  subsequent  regular  marriage  contracted 
with  another  person.(n) 

The  recent  statute,  6  &  7  Will.  4,  c.  85,  recognizes  marriage  as  a 
civil  contract  only ;  for  by  the  20th  section  of  that  act  marriages  may 
be  solemnized  in  places  registered  for  the  purpose  in  the  presence  of 
some  registrar  and  of  two  witnesses,  according  to  sucn  form  and 
ceremony  as  the  parties  may  see  fit  to  adopt;  provided  each  of  the 
parties  solemnly  declare  that  they  do  not  know  of  any  lawful  impedi- 
ment to  the  marriage,  and  each  of  the  parties  call  upon  the  persons 
present  to  witness  that  they  take  each  other  for  husband  and  wife.  The 
object  of  this  provision  is  to  enable  those  who  may  take  dififerent 
views  of  the  religious  nature  of  the  contract,  or  who  have  other  objec- 
tions to  the  religious  solemnization  of  marriage,  to  enter  into  its 
engagements  according  to  their  own  views. 

Peculiarities  of  Marriage  Contract'] — Marriage  is  a  contract  of  a 
peculiar  nature,  and  difiering,  in  some  respects,  from  all  other  con« 
tracts,  so  that  the  rules  of  Taw  which  are  applicable  in  expounding 
and  enforcing  other  contracts  may  not  apply  to  this.  The  status  of 
marriage  is  juris  gentium^  and  the  foundation  of  it,  like  that  of  all 

(I)  Pari.  History,  tcJ.  15,  pp.  8, 9.  See  Har-  Gospel,  that  is  to  saj,  Baptism  and  the  Sap- 

ris's  Just  lib.  1,  tit  10,  p.  3').  per  ofpie  Lord.** 

(m)  By  the  25th  article  of  the  Church  of  (n)  DalnfmpU  v.  DalrympU,  2  Hagg.  C. 

England  it  is  declared,  **  there  are  two  sa-  R.  67;  Dodioo,  l6*,Btoii«c,V.1£lA'^ 
ersmeiiti  <irdtiBed  of  Giirjat  our  Lord  in  the 
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Other  contracts,  rests  od  the  consent  of  the  parties.  But  it  diflcrs 
from  other  contracts  in  this,  that  the  rights,  obligations,  or  duties 
arising  from  it,  are  not  left  entirely  to  be  regulated  by  the  agreements 
of  parties,  but  are  to  a  certain  extent,  matters  of  municipal  regula- 
tion, over  which  the  parties  have  no  control,  by  any  declaration  of 
r  *17  1  ^^^'^  ^^"'  '^  confers  the  status  of  legitimacy  on  children 
'-  ^    *born  in  wedlock,  with  all  the  consequential  rights,  duties 

and  privileges  thence  arising;  it  gives  rise  to  the  relations  of  consan- 
guinity and  affinity;  in  short,  it  pervades  the  whole  system  of  civil 
society.  Unlike  other  contracts,  it  cannot  in  general,  amongst  civi- 
lized nations,  be  dissolved  by  mutual  consent;  and  it  subsists  in  full 
force,  even  although  one  of  the  parties  should  be  forever  rendered 
incapable,  as  in  the  case  of  incurable  insanity,  and  the  like,  from  per- 
forming his  part  of  the  mutual  contract. 

No  wonder  that  the  rights,  duties,  and  obligations,  arising  from  so 
important  a  contract,  should  not  be  left  to  the  discretion  or  caprice  of 
the  contracting  parties,  but  should  be  regulated,  in  many  important 
particulars,  by  the  laws  of  every  civilized  country;  and  such  laws 
must  be  considered  as  forming  a  most  essential  part  of  the  public  law. 
of  the  country.  As  to  the  constitution  of  the  marriage,  as  it  is  merely 
a  personal,  consensual  contract,  it  must  be  valid  every  where,  if 
celebrated  according  to  the  lex  loci ;  but  with  regard  to  the  rights, 
duties,  and  obligations,  thence  arising,  the  law  of  the  domicil  must  be 
looked  to.(o) 

SECT.  2.     THE  CANON  LAW  THE  BASIS  OF  THE  LAW  OF  MARRIAGE. 

Canon  Late,] — The  Canon  Law  is  the  basis  of  the  law  of  marriage 
throughout  Europe,  except  so  far  as  it  has  been  altered  by  the  muni- 
cipal law  of  particular  states.Q7)  Although  there  are  principles  of 
marriage  law  generally  prevailing  in  Europe,  yet  the  Canon  Law 
subsists  under  very  different  modifications  in  different  countries.(7) 

Council  of  TVent,'] — An  important  alteration  was  made  in  the  law 
of  marriage  in  many  countries  by  the  decree  of  the  Council  of  Trent, 
r  #, Q  1  held  for  the  reformation  of  marriage.(r)  *The  decrees  of 
^  ^    that  council,  which  are  the  standing  rules  of  the  Romish 

(o)  See  Fergi]Mon*B  Rep.  397, 398.  cording  to  the  practice  uf  all  agee,  presided 

Ip)  1  Dow,  181 ;  2  Hagrg.  C.  R.  70,  81.  at  the  assembly.    Halkeratone^s  Dig.  69,  n. 

(9)  1  Hagg.  C.  R.  260.  s^ee  Hist  of  this  Council  by  Father  Fkal,  6L 

(r)  See  Canones  et  Decreta  Concilii  Tri-  Lond.  1676;  and  Pallaticino. 

dent.  sees.  24,  c  1.    Tbia  celebrated  council        "  There  is,  amongst  the  true  belier^s,  no* 

was  held  in  the  bishopric  of  Trent,  a  pro-  thing  more  certain  and  undoubted  than  that 

yince  of  Germany,  in  the  circle  of  Austria,  the  marriage  contract  has  been  derated  to 

situated  upon  the  Alps.    It  sat  with  tome  in-  the  dignity  of  a  satiTamsnt ;  this  is  a  tnMik 

termissiona  from  the  year  1545  to  1563,  when  inherent  to  the  Roman  Catholic  tenets,  esta. 

the  doctrine  of  the  Pope's  infallibility  tran-  blished  by  the  8o?creign  pontiff,  Eugene  1V.» 

substantiation,  &c.  were  confirmed.      The  in  his  decree  instituted  for  the  ArmenianSf 

council  was  first  opened  under  Paul  the  3d,  *  a.  7,  repeated  by  the  Holy  Council  of  Trenli 

on  13  December,  1545,  continued  under  Ju-  in  section  24,  Of  the  Reform.of  Marriage, 

Itus  the  3rd,  interrupted  under  Marcellus  the  chapter  1  .*  and  learnedly  upheld  and  illus- 

2nd  and  Paul  4th  by  tlie  wars  and  troubles  trated  by  Bcllarmino,  in  his  book  intiUed  *Of 

of  the  continent,  and  terminated  about  the  Holy  iMuirriage,*  against  the  attacks  of  Ln- 

jrear  1563,  and  was  confirmed  by  a  bull  ther,  Calvin,  and  other  heretics.     In  order, 

m(g'aed  djr  a  Jegiite  of  the  Holy  See,  who,  ac-  therefore,  that  the  fiutbful  shoald  cekbralo 
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Churcbt  were  never  received  as  of  authority  in  ^England  r  «jg  -i 
or  in  Scotlandy(f)  but  are  the  law  in  several  countries  of   ■-  ^ 

Europe  at  the  present  day.(^) 

The  decree  of  the  Council  of  7>ent  were  never  admitted  as  of 
authority  in  France.  The  ordinance  of  Blois,  art.  44 ;  the  edict  of 
Henry  4,  of  December,  1606;  and  the  declaration  of  Louis  XIII. 
1639,  art.  1,  constituted  the  marriage  law  of  the  kingdom  before  the 
Revolution.(tt) 

By  that  decree  the  presence  of  the  parish  priest  and  two  witnesses 
are  made  requisite  to  the  validity  of  a  marriage.  It  also  contained  a 
prohibition  against  clandestine  marriages,  but  such  marriages,  though 
illicit,  are  notwithstanding  valid  and  indissoluble.(x) 

the  marriige  most  roli^ioasly,  which  Uie  ties  hite  their  residence ;  and  as  it  may  hap- 
Apostle,  in  his  Epistle  to  the  Ephesians,  pen  that  the  two  contracting  parties  are  ro« 
chap.  5,  deDominates  *  a  rreat  sacrament  in  aident  in  two  different  parishes,  it  will  then 
Christ;*  and  in  the  church,  from  tho  earliest  be  sufficient  for  the  validity  of  the  marriage, 
times  of  the  church  itself^  it  h^  been  insti-  that  the  act  be  performed  with  the  interven- 
tuted  and  held,  that  the  marriage  ouffht  to  tion  of  the  parish  rector  of  either  of  the  par- 
be  celebrated  before  the  priest  by  whom  it  was  ties.  And  this  principle  b  so  iar  a  matter  of 
Talidated  with  his  benediction.  However,  strict  rule,  that  even  foreigners  and  travellers 
whatever  may  have  been  the  ancient  disci-  who  may  happen  to  be  making  but  a  tenipo- 
f»line  respecting  the  validity  of  those  mar-  rary  wyoora  in  some  place  w^re  the  Coun- 
ria^  which  bad  been  celebrated  without  the  cil  of  Trent  is  rec^iiF«d,  cannot  validly  con- 
aasMtanoe  of  the  rector,  it  is  now  beyond  all  tract  marriage  without  observing  that  for- 
doabt,  that  no  marriage  can  at  present  be  mality,  as  amongst  other  matters  b  laid  down 
validly  celebrated  unless  witli  observance  of  and  explained  by  Pirking  in  the  Decretal, 
the  forms  prescribed  by  the  Holy  Ck>uncil  of  book  iv.  tiUe  3,  s,  2.  No.  lU,  in  which  is  con- 
Trent  That  doctrine  appears  to  be  Htrictly  taincd  the  following  (from  the  Latin.)  **  For- 
established  by  the  said  council  in  section  24  eigners  who  are  merely  passing  through  a 
*Of  the  Reform  of  Marriage,*  chap.  1,  in  place  in  which  a  decree  of  the  Council  of 
which  we  find  the  foUowing  passage:  *Qui  Trent  b  received,  cannot  validly  contract 
alitcr,  quam  presenie  parocho,  vel  alio  sacer-  marriage  unless  it  be  done  with  the  assistance 
dote,  de  ipeius  parochi  sen  ordanarii  licentia,  of  the  parish  rector,  and  before  witnesses, 
et  duobus  .vel  tribus  testibns  matrimooium  even  should  the  said  decree  not  be  received 
oontrahereattentabuat,eossaneta.  Synodus  at  the  plaee  in  which  they  make  their  resi. 
ad  aic  oontraheodum  omnino  inhabiles  red-  dence,  becsuse  they  are  bound  to  observe  the 
det  et  hnjuimodi  eontractos  irritos  et  nolkw  laws  of  the  place  through  which  they  are  then 
esse  deoemit,  prout  cos  prssenti  decreto  irri-  passing.  In  addition  to  this,  neither  the 
tos  &cit  eta  nnnllaL*  **— Concilii  Trident,  Uie  parish  rector  or  the  ordinary  himself,  or 
oanones  et  decreta,  p.  250,  ed.  1615.  **  If  any  any  othersaperior  authority,  could  grant  fa- 
person  shall  presume  to  contract  marriage  culty  for  uniting  in  marriage  two  persons 
otherwise  than  in  the  presence  of  the  parbh  who  were  not  Roman  Cathohcs,  because  it  b 
redor,  or  of  another  priest  delegated  by  the  an  absurdity  that  those  who  are  difonited 
eaid  patish  rector  or  the  ordinary,  and  in  the  from  the  church  should  be  mads  participators 
prcsnioe  of  two  or  three  witnesses,  the  holy  of  a  sacrament  of  that  same  church.**— from 
•ynod  renders  them  onept  for  so  contracting;  the  deposition  of  Belloni,  Doctor  of  Civil  and 
end  it  declares  suoh  oontracts  as  null  and  Canon  Law,  staled  in  joint  appendix  to  the 
void,  as  by  thb  pieaenl  decree  it  renders  case  of  Swift  v.  Kelly,  before  the  judgment 
void  and  annnb  the  same.  And  it  b  hereb v  committee  of  the  Privy  Council,  pp.  ISS,  1 39. 
dedaied,  that  the  marriage  benediction  shall  (t )  2  Hagg.  C.  R.  €0. 
be  given  by  the  proper  parish  rector,  and  (t)  lb.  S73 ;  3  PhiU.  R.  63,  64. 
that  the  lieenea  iar  so  giving  the  said  bene-  (u)  1  Borge  on  Foreign  Law,  175. 
diction  eannot  be  granted  to  another  priest  by  (x)  Herbert  v.  Herbert,  2  Hagj[.  Cons.  R. 
any  other  person  than  the  rector  himself  or  274  ;  3  Phill  R.  64.  The  Councd  of  Trent 
the  ordinary.**  It  b  therefore  quite  clear,  that  distinctly  recognizes  the  validity  of  clandes- 
in  Rome,  and  in  all  other  places  where  the  tine  marrbges,  **  Tametsi  dubitandnm  non 
Council  of  Trent  b  received,  the  marriage  est  clandesiinamatrimunia,  Uberocontraben- 
most  be  celebrated  before  tlic  proper  parish  tium  conscni»u  facta,  tala  et  vera  esse  matri- 
rector,  and  in  the  presence  of  two  witnesses,  monia,  qnarodiu  ea  ecclcffU  irrita  non  focit ; 
Bj  ^  proper  xector  **  b  to  be  understood  the  et  proindc  jure  dsninandi  sunt  iUi  ut  ses 
rector  in  whose  parish  the  oonlracting  par-  sancta  »yucdus  anathematAdnxaxA.V^\ik^A> 

JULT,  1841.— D 
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Source  of  the  Ecclesiastical  Laws  of  England.'] — The  ecclesiastical 
laws  of  this  country  have  been  for  the  most  part  derived  originally 
from  the  authority  exercised  by  the  Roman  pontiffs,  in  the  different 
states  and  kingdoms  of  Europe.(y)  Spelman  mentions  the  adoption  of 
the  decrees  and  canons  of  the  Church  of  Rome,  as  they  then  existed, 
r  *20  1  ^y  ^^^  clergy  and  *pcopIe  of  England  so  early  as  the 
L  J    year  605,  soon  after  the  establishment  of  Christianiiy  in  this 

country;  and  there  were  ecclesiastical  councils  in  England,  and  canons 
passed  therein  beforethe  conquest.  From  the  middle  ofthe  I2ih  century, 
a  system  of  laws,  under  the  influence  of  successive  popes,  has  been 
Compiled  and  promulgated  at  different  periods.    This  system  has  been 
generally  diffused  throughout  Europe,  and  prevails  with  more  or  less 
authority  in   different  countries  under  the  title  of  the  canon   law. 
About  the  year  1150,  that  part  which  is  called  the  Decretum  was  col- 
lected by  Gratian,  the  monlc,  out  ofthe  fathers,  doctors,  and  councils. 
In  the  next  century.  Pope  Gregory  IX.  published  five  books  of  Decre- 
tals, collected  from  the  Decretal  Epistles^of  the  popes;  to  which^ Boni- 
face VIIL'  added  a  sixth  book,  about  the  end  of  the  same  century. 
The  Clementine  constitutions  were  next  compiled  by  Clement  V.,  and 
published  by  his  successor,  John  XXI.,  at  Avignon,  in  1317,  who 
afterwards  collected  some  further  constitutions,  which  were  published 
after  his  death,  about  the  year  1340.    A  seventh  book  of  Decretals, 
and  a  book  of  Institutes,  were  added  by  Gregory  XIII.,  under  whose 
sanction  the  Corpus  Juris  Canonici,  containing  all  the  above  several 
{)arts,  was  published  in  1580.(z)     The  pontifical  law,  so  promulgated, 
says  an  eminent  writer  on  the  Law  of  Scotland,  "  extended  to  all  per- 
sons and  things  belonging  to  the  Roman  Church,  and  separate  from 
the  laity ;  to  all  things  relating  to  pious  uses,  to  the  guardianship  of 
orphans,  the  wills  of  defuncts  and  matters  of  marriage  and  divorce ; 
all  which  were  exempted  from  the  civil  authority  of  the  sovereigns, 
-who  were  devoted  to  the  see  of  Rome.    So  deeply  has  this  law  been 
rooted,  that  even  where  the  pope's  authority  has  been  rejected,  yet 
consideration  has  been  had  to  these  laws,  not  only  as  those  by  which 
church  benefices  have  been  erected  and  ordered,  but  as  likewise  con- 
taining many  equitable  and  profitable  laws,  which,  because  of  their 
weighty  matter  and  their  bein^  received,  may  more  fitly  be  retained 
then  rejected."(ff)    In  England,  however,  the  authority  of  the  canon 
law  was  at  all  times  much  restricted,  being  considered,  in  many 
r    ^1    1    P^^'^^^*  ^repu^nant  to  the  laws  of  England,  or  incompati- 
^  -I    ole  with  the  jurisdiction  of  the  courts  of  common  law :  so 

•much  of  it  as  has  been  received  having  been  obtained  by  virtual  adop- 
tion, has  been  for  many  centuries  accommodated  by  our  own  lawyers 
to  the  local  habits  and. customs  of  the  country;  and  the  ecclesiastical 
laws  may  be  now  described  in  the  language  of  our  statutes,  as  **  laws 
"which  the  people  have  taken  at  their  free  liberty,  by  their  own  con- 

• 

▼era  et  ratm  9me  oei^ant ;  quiqae  falio  affiim-  1  Stair*8  Inst  p.  25,  n.  by  Brodie. 
^allt  roatrimonia,  a  fiiiis  familias  sina  oonsen-        (y)  See  2  Hallau'i  Middle  Agcf,  286— 

•a  parentam  oontracta,  irrita  esse  et  parentes  289,  8vo.  ed. 

ca  rata  vel  inita  faoere  posse:  nihilominus        (s)  3  vols.  foL  ed.  1620.  ' 

-aincta  Dei  ecdesia  ex  justissimis  eausts  ilia        (a)   Stair's  Inst.  lib.  1,  tit.  1,  7;  1  BI. 

^'  temper  detcstata  est    ataque  iirohibuit."*—  Couitn.  p.  b3. 
iuB.  et  Dec,  Con,  Trid,  fCM.  24,  c.  1.    See 
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sent,  to  be  used  amongst  them,  and  not  as  laws  of  any  foreign  prince, 
potentate  or  prelate."(^)  In  addition  to  these  authorities  of  foreign 
origin,  must  be  enumerated  also  the  constitutions  passed  in  this  coun- 
try by  the  pope^s  legates,  Otho  and  Othobon,  and  the  archbishop  and 
bishops  of  Endand,  assembled  in  national  councils  in  1237  and  1269; 
and  a  further  body  of  constitutions,  framed  in  provincial  synods  under 
the  authority  of  successive  archbishops  of  Canterbury,  from  Stephen 
Langton,  1222,  to  Archbishop  Chicheley,  1414 ;  and  adopted  also  by 
theprovince  of  York  in  the  reign  of  Henry  6.(c) 

The  canon  law  appears  to  be  the  basis  of  the  matrimonial  law  of 
Scotland,  according  to  Craig,(i)  totam  kanc  questionem  pendere  a 
jure  pontificio.  Lord  Stowell,  proceeding  on  this  assumption,  said, 
"  Whether  that  law  remains  entire  or  has  been  varied,  I  take  it  to 
be  a  safe  conclusion,  that  in  all  instances  where  it  is  not  proved  that 
the  law  of  Scotland  has  resiled  from  it,  the  fair  presumption  is,  that  it 
continues  the  same;  show  the  variation  and  the  court  must  follow  it; 
but  if  none  is  shown,  then  must  the  court  lean  upon  the  doctrine  of  the 
ancient  general  law ;  for  I  do  not  find  that  Scotland  set  out  upon  any 
original  plan  of  deserting  the  ancient  matrimonial  law  of  Europe,  and 
of  forming  an  entire  new  code  upon  principles  hitherto  unknown  in 
the  Christian  world.''(e)  The  extent  to  which  the  canon  law  is  at 
this  day  held  as  part  of  the  law  of  Scotland,  is  a  point  of  great  diffi- 
culty, which  was  much  discussed  in  a  recent  case,  but  has  not  been 
fully  cleared  bp.  Although  on  the  one  hand,  the  canon  law  cannot 
of  itself  be  ^admitted  to  te  intitled  to  the  authority  of  law  p  ^^o  i 
in  Scotland,  in  all.  matrimonial  cases  and  in  questions  of   I-  -■ 

legitimacy,  yet  on  the  other  hand,  it  docs  not  appear  that  it  never  can 
be  held  to  have  been  law,  unless  where  it  is  mentioned  in  acts  of  par- 
liament, or  in  express  decisions.  It  is  clear  that  the  canon  law  is 
not  obligatory  upon  Scotland  in  the  same  way  as  their  own  acts  of 
parliament  Neither  is  it  as  strong  as  the  decisions  of  the  Supreme 
Court.  But  still  it  is  quite  clear  that  it  is  one  of  the  sources  from 
which  the  law  of  Scotland,  in  matters  ecclesiastical  and  matrimonial, 
is  derived ;  and  it  has  been  followed  in  the  Commissary  Courts,  both 
before  and  since  the.  Reformation.  As  to  these  cases,  it  is  one  of  the 
sources  of  Scotch  law  in  the  same  manner  as  the  civil  law  is  one 
of  the  ffreat  sources  of  that  law,  in  almost  all  other  matters.(^) 

Lord  Justice  Clerk  said,  "  I  know  no  authority  which  the  canon 
law,  or  any  other  law,  has  in  this  country,  except  in  so  far  as  it  has 
actually  been  adopted.  But  as  to  matters  of  marriage,  I  never  thought 
at  this  day  to  have  heard  a  doubt  on  the  subject ;  for  if  the  canon 
law  is  not  our  law  of  marriage,  I  would  be  glad  to  know  what  ii 
our  law.  In  all  questions  of  marriage  and  legitimacy,  the  canon 
law  is  the  law  of  Scotland."(A) 

ih)  35  Hen.  8,  e.  Sfl.  Cone.  R.  81,  83. 

{e)  1   Bi.  Comm.  p.  83.    See  Preface  to  (^)  Lord  Robertson,  Be/Tf  caM  of  PutatiTa 

Burn*t  EccL  Law,  \n  Tjrwhiit,  p.  33,  23;  Marriage,  176;  Lord  Meadowbank,  ib.  195 ; 

Hale*4  Hist  C.  L.  36—39.  Suir,  lib.  1,  tit  1,  a.  16.    See  aUt  paaaed 

{d)  Craig,  lib.  3,  dieg.  18,  a.  17 ;  3  Hagg.  1567,  c.  15. 

Cona.  R.  70.  {h)  tieWi  ea$e  of  a  Putative  Marriage, 

(e)  Dalrymple  r,  Dalrymple,  2   Hagg.  303. 
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SECT.  3. — HOW  FAR  THE  CANONS  ARE  BINDING  IN  ENGLAND. 

All  the  obligation  of  the  canon  law  in  this  kingdom  depends  upon 
its  having  been  received  and  admitted  by  parliament^  or  upon  imme- 
morial usa^e  and  custom.(t)  There  are  no  canons  forming  a  part  of 
the  law  of  England,  except  such  as  have  already  been  incorporated 
into  iu{k) 

By  the  statute  25  H.  8,  c.  19,  s.  7,  repealed  by  the  statute  1  &  2 
Ph.  &  M.  c.  8,  and  afterwards  revived  by  the  statute  1  Eliz.  c.  1,  it  was 

r  *23  1  P^^^'^^^>  *'  ^^^^  su^^  canons,  constitutions,  ^ordinances, 
■-  -I   and  synodals  provincials  already  made,  which  be  not  con- 

trariant  to  the  laws,  statutes,  and  customs  of  the  realm,  nor  to  the 
hurt  of  the  king's  prerogative,  shall  be  used  as  before  the  said  act, 
till  otherwise  ordered  by  thirty-two  persons  to  be  appointed  accord- 
ing to  the  said  act."  And  by  the  second  section  of  the  same  statute, 
the  king  may  nominate  and  assign  at  his  pleasure  thirty-two  persons 
of  his  subjects,  sixteen  of  the  clergy,  and  sixteen  of  «the  temporalty  of 
upper  and  nether  house  of  parliament,  who  shall  have  power  to 
examine  canons,  &c.  before  made ;  and  such  as  the  king  and  the 
major  part  of  them  shall  deem  worthy  to  be  continued  shall  be  obeyed, 
so  that  the  king's  consent  under  the  great  seal  be  first  had  to  the  same, 
and  the  residue  shall  be  void.  But  it  was  provided  that  no  canons, 
coostitutioDSy  or  ordinances  should  be  put  in  execution  in  this  realm- 
by  authority  of  the  convocation  of  the  clergy,  which  should  be  repug- 
nant to  the  king's  prerogative,  or  the  customs,  laws,  or  statutes  oi  the 
realm.(/) 

By  Stat  3  &  4  Edw.  6,  c.  11,  the  king  was  authorised  during  three 
years,  by  the  leidvice  of  his  council,  to  name  thirty  two  persons  to 
examine  the  ecclesiastical  laws,  and  compile  such  laws  not  contrary 
to  any  common  law  or  statute  of  the  realm,  as  should  be  thought  con- 
venient for  the  spiritual  courts.  The  commissioners  appointed  under 
this  act,  digested  a  work  according  to  the  method  of  the  Roman 
decretals,  and  entitled  Reformatio  Legum  EcclesiasticaruM.{m)  But 
in  consequence  of  the  king's  death  before  he  had  assented  to  the  plan 
it  fell  to  the  ground,  and  was  never  afterwards  resunr)ed,(n)  so  that 
the  authority  of  the  canon  law  in  England  now  depends  upon  the 
Stat.  25  H.  8,  c.  19.(o) 

The  convocation,(/i)  with  the  license  of  the  crown  under  the  great 
seal,  may  make  canons  in  ecclesiastical  matters,  but  cannot  inmnge 
the  common  law,  statute  law,  or  the  king's  prerogative.(9)  The 
r  #24  1  ^'®^8y  *^®  bound  by  canons  confirmed  *by  the  king  only, 
I-  ^  J  but  they  must  be  confirmed  by  parliament  to  bind  the 
laity.(r) 

All  material  ordinances  or  regulations  made  since  the  reformation 
for  binding  the  laity  as  well  as  the  clergy  in  mere  ecclesiastical  mat- 


(t)  Hale's  Hiift.  C.  L.  26— S9.  Lingrard's  Hist.  127—129,  Svo.  ed. 
Ik)  8  T.  R.  414;  Vaugh.  327.  (n)  See  Godolphin,  Rep.  Can.  585. 

,1^  8m  97  Heo.  8,  cl5,  35  Hen.  8,  c.  16,        (o)  Soe  1  Bi.  Com.  83. 

•i  of  the  realm.  See  Vio.  Abr.  Canooa ;        ( p)  See  Com.  Di|f.  Convocation. 

Dig.  Canona.  (9)  Gnme  ▼.  Elliott,  2  Vent.  44. 

Lend.  4to.    1640,  Do  Matrimonio,  p.        (r)  Carth.  485 ;  Salk.  412 ;  12  Co.  73;  2 


'  AdaUfriiM  ef  DivoriiiM,  47—56 ;  7    Vent.  43 ;  I  P.Wmi.  ^ 
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lers,  have  uniformly  been  enacted  or  confirmed  by  parliament  The 
several  acts  of  uniformity  are  instances  which  may  be  mentioned. 
Although  those  matters  were  first  considered  in  convocation,  yet  that 
body  was  only  regarded  as  an  assembly  of  learned  men,  able  and 
proper  to  prepare  and  propound  such  regulations,  but  not  to  enact  and 
give  them  force.(«) 

The  convocation  for  the  proviftce  of  Canterbury,  which  was  held 
io  London  in  the  year  1G03,  in  the  first  year  of  the  reign  of  King 
James  L,  by  the  king's  writ  had  a  license  under  the  great  seal  to 
agree  to  such  canons  as  they  should  think  fit ;  whereupon  they  made 
several  canons  concerning  the  government  of  the  church,  religion,  the 
clergy,  &c.,  which  had  the  royal  assent.(<) 

Questions  have  been  raised  how  far  the  laity  were  bound  by  these 
canons,  which  were  never  confirmed  by  parliament,  although  the 
clergy  are  clearly  bound  by  them.(u) 

In  MiddJeton  v.  Crofis,{x)  the  judges  were  all  of  opinion  that  the 
canons  of  160d,(y)  not  having  been  confirmed  by  parliament,  do  not 
propria  vigort,  by  their  own  force  and  authority,  bind  the  laity ;  but 
there  are  some  provisions  contained  in  those  canons  which  are  decla- 
ratory of  the  ancient  usage  and  law  of  the  church  of  England,  received 
and  allowed  here,  *which  in  that  respect,  and  by  virtue  p  ^05  -1 
of  such  ancient  allowance,  will  bind  ttie  laity ;  bat  that  is  ^  -I 

an  obligation  antecedent  to,  and  not  arising  from,  that  body  of  canons. 
No  ecclesiastical  person  can  dispense  with  a  canon,  for  they  are 
oblig|ed  to  pursue  the  directions  in  them  with  the  utmost  exactness, 
and  it  is  in  the  power  of  the  crown  only  to  do  it.(z) 

(«)  BBddUtm  ▼.  CrqfU,  2  Atk.  657  ;  Str.  (I)  See  Gibs.  Cod.  993. 

1056.  .  It  was  resolved  iu  parliament,  15th  (tc)  PriettUy  v.  Lamb^  6  Yoa.  423.    See 

December,  1640,  that  the  cler^  of  Engrland  3  Phill.  R.  268. 

ooBfeoied  in  mnj  oonvocation  or  tyDod,  or  (or)  2  Atk.  653 ;  Str.  1056.    See  6  Mod. 

otberwMe,  have  no  power  to  make  any  con-  190 ;  2  Barnard.  B.  R.  353. 

■Utotiofif,  eanoDs,  or  acta  whatever  in  matter  (y)  It  ahoald  seem  that  the  canons  of 

of  doctrine,  discipline,  or  otherwise,  to  bind  1603  were  originally  framed  in  Latin,  and 

the  derjify  or  hity  of  the  land,  without  com-  the  English  translation  is  in  some  parts  not 

HMm  consent  of  parliament     It  was  also  by  any  means  accorate.    The  origmal  text 

reaolved  that  the  canons  of  1640  do  not  bind  should  be  always  consulted  in  any  case  of 

the  cler^  or  laity  of  this  land,  or  either  of  apparent  ambiguity.— 2  Addame  Kep.  189, 

them.— ^Ruehwortfa,  1365  ;  see  ib.  1187  ;  4  n. 

ibb  II2L  (x)  JKbrc  v.  Jfora,  2  Atk.  158. 


2d 
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Sect.  1.— of  marriages  iv  evglan d  before  the  first  marriage  act. 


Marriage  Contracts.]— The  legal  validity  of  marriages,  previous  to 
the  first  marriage  act,({i)  depended  upon  the  doctrine  of  the  ecclesi- 
astical courts.  Matrimonial  contracts  or  spousals  were  divided  into 
contracts  per  verba  de  futuro,  and  contracts  per  verba  de  prcesenti ; 
and  contracts  of  the  former  description,  when  followed  by  carnal 
intercourse^  were  commonly  considered  equivalent  in  legal  effect  to 
contracts />eroer6a  de  m'CB8entu{b)  A  contract  per  verba  de  prmenti 
though  not  attended  oy  consummation,  was  sufficient  to  avoid  a 
second  marriage,  though  followed  by  consummation.(c) 

Espousals  are  thus  defined  by  Swinburne : — Spontalia  sunt  muiua 
repromissiofuturarum  nuptiarum,  riti,  inter  eos,  quibusjure  licetf  facta. 
Spousals  are  a  mutual  promise  of  future  marriage,  being  duly  made 
between  those  persons,  to  whom  it  is  lawful.  From  which  it  appears, 
1st,  that  this  promise  must  be  mutual ;  2dly,  that  it  must  be  made  ritd 
or  duly ;  3dly,  that  it  must  be  entered  into  by  those  who  may  lawfully 
marry .(d)  These  contracts  were  either  de  futuro  or  de  prtBsentL 
r  ^j  1  The  former  a  mutual  promise  of  marriage  to  be  had 
*•  J  afterwards,  •as  when  a  man  said  to  the  woman,"  I  will 

lake  thee  to  my  wife,"  and  she  answered,  "  I  will  take  thee  to  my 
husband."  Spousals  de  prtBsenti  were  a  mutual  promise  of  present 
matrimony,  as  when  the  man  said  to  the  woman, "  I  do  take  thee  to 
my  wife,"  who  then  answered,  "  I  do  take  thee  to  my  husband.(e) 

By  the  early  law,  until  the  council  of  Trent  passed  its  decree  for  the 
reformation  of  marriage,  the  consent  of  two  parties,  expressed  in 
words  of  present  mutual  acceptance,  constituted  an  actual  and  legal 
marriage,  technically  known  by  the  name  sponsaHaper  verba  deprce- 
scnti,  improperly  enough,  because  sponsalia,  in  the  original  and  clas- 
sical meaning  of  the  word,  are  preliminary  ceremonies  of  marriage. 
The  expression,  however,  was  constantly  used  in  succeeding  times  to 
signify  clandestine  marriages,  that  is,  marriages  unattended  by  the 
prescribed  ecclesiastical  solemnities,  in  opposition,  first,  to  regular 
marriages;  secondly  to  mere  engagements  for  ^future  marriage, 
which  were  termed  Iponsalia  per  verba  de  futuro,  a  distinction  oispon- 
salia  not  known  to  the  Roman  civil  law.(/) 

(a)  26  Geo.  9,  c.  33.  (e)  Swinburne  on  Spousals,  8 ;  2  Uagg, 

(e)  2  Hnggr.  Cons.  Rep.  66.  Cons  R.  66.  82.  87. 

(c)  Bunting  v.  LepingwtU^  4  Co.  R.  29.  (/)  DalrympU  t.    Dalrymple^  2  Hagg. 

^a^J  Sif'Jnburnc  oa  SpousaU,  5.  Cous.  R.  W— 64. 
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Regular  and  irregular  Marriages.'] — ^Diflerent  rules,  relative  to  their 
respective  effects  in  point  of  legal  consequence,  applied  to  these  three 
cases— of  regular  marriages— of  irregular  marriages — and  of  mere 
promises  or  engagements.  In  the  regularmarriaTO  every  thing  was 
presumed  to  be  complete  and  consummated,  both  m  substance  and  in 
ceremony.  In  the  irregular  marriage  every  thing  was  presumed  to  be 
complete  and  consummated  in  substance,  but  not  in  ceremony ;  and 
the  ceremony  was  enjoined  to  be  undergone  as  matter  of  order.  In 
the  promise  or  sponsalia  de  futurot  nothing  was  presumed  to  be  com- 
plete or  consummate  either  in  substance  or  ceremony.  Mutual 
consent  would  release  the  parties  from  their  engagement :  and  one 
party,  without  the  consent  of  the  other,  might  contract  a  valid  mar- 
riage, regularly  or  irregularly,  with  another  person ;  but  if  the  parties 
who  had  exchanged  the  promise  had  carnal  intercourse  with  each 
other,  the  effect  of  that  carnal  intercourse  was  to  interpose  a  pre- 
sumption of  ^present  consent  at  the  time  of  the  inter-  p  ^^.q  -i 
course,  to  convert  the  engagement  into  an  irregular  mar^  ^  -I 

riage,  and  to  produce  all  the  consequences  attributable  to  that  species 
of  matrimonial  connection.  In  proceedings  under  the  canon  law, 
though  it  is  usual  to  plead  consummation,  it  is  not  necessary  to  prove 
it,  because  it  is  always  to  be  presumed  in  parties  not  shown  to  be 
disabled  by  original  infirmity  of  body.  In  the  case  of  a  marriage 
per  verba  de  prcesenti,  the  parties  there  also  deliberately  accepted  the 
relation  of  husband  and  wife,  and  consummation  was  presumed  as 
naturally  following  the  acceptance  of  that  relation,  unless  contro- 
verted in  like  manner.  But  a  promise  per  verba  defuturo  looked  to 
a  future  time ;  the  marriage  wnich  it  contemplated  might  never  take 
place.  It  was  defeasible  in  various  ways ;  and  therefore  consumma- 
tion was  not  to  be  presumed :  it  must  either  have  been  proved  or 
admitted.  Till  that  was  done  the  relation  of  husband  and  wife  was 
not  contracted ;  it  must  be  a  promise  cum  copuldf  that  implied  a 
present  acceptance  and  created  a  valid  contract  founded  upon  iU{g) 

Previously  to  the  first  marriage  act,  when  a  contract  of^  marriage 
was  proved,  the  ecclesiastical  court  would  compel  the  party  to  solem- 
nize the  marriage  in  the  church.(/i) 

^  The  marriage  acts(t)  enact,  that  in  no  case  whatever  shall  any 
suit  or  proceedings  be  had  in  any  Ecclesiastical  court,  in  order  to 
compel  a  celebration  of  any  marriage  in  facie  eccletimy  by  reason  of 
any  contract  of  matrimony  whatsoever,  whether  per  verba  de  pr^b* 
senti  or  per  verba  defuturo.  By  58  Geo.  3,  c.  81f  s.  3,  it  is  provided, 
that  there  shall  be  no  proceeding  in  any  ecclesiastical  court  rn  Ire- 
land to  compel  a  celebration  of  a  marriage  tn/acie  ecclesue,  by  reason 
of  any  contract.  The  first  marriage  act,  26  G^.  2,  c.  33,  swept 
away  the  whole  subject  of  irregular  marriages  in  England,  by  esta- 
blishing the  necessity  of  resorting  to  a  public  and  regular  form, 
without  which  the  relation  of  husband  and  wife  could  not  be  con- 
tracted.(&) 

0^)  DnlrympU   t.    Dalrymple,  3   Hagg.  82. 

Cons.  R.  65—67 ;  DodsoD,  14—16.  (i)  36  Geo.  2,  c.  33, 1. 13{  4  Geo.  4,  c.  76, 

(A)  Baxtar  v.   Buckley,   1   Lce*8  R.  42 ;  s.  27. 

OughtoD,  tit  209,  et  seq. ;  2  Hagg.  Cons.  R.  ijc)  3  Hagg.  Cons.  R.  70. 


44  /WELPORD  OV  MARRIAGE  AXD  DIVORCE. 

r  *20  1  ^^^^  validit J,  however,  of  marriaffes  in  Ireland,  and  in 
^  ^    some  of  the  British  colonies,  is  still  decided  according  to 

the  laws  of  this  country  as  they  existed  before  the  marriage  act :  it 
will  be  proper  therefore  to  devote  a  few  pages  to  the  consideration 
of  that  subject. 

Ancient  Mode  of  Solemnization.'] — Solemnization  of  marriage  was 
not  used  in  the  church  before  the  ordinance  of  Pope  Innocent  the 
Third,  who  filled  the4)apal  chair  from  1198  to  1216,  before  which  the 
man  came  to  the  house  where  the  woman  inhabited,  and  carried  her 
with  hitn  to  his  house,  and  this  was  all  the  ceremony.(/)  It  is  said  that 
a  marriage  by  a  priest,  in  a  place  which  is  not  a  church  or  chapel, 
and  without  any  solemnity  of  the  celebration  of  mass,  was  a  good 
roarriage.(fn)  But  in  FozcrofCt  caBe,{n)  where  a  man,  infirm  in  bed, 
was  privatelv  married  to  a  woman  enceinte  by  him,  by  the  Bishop  of 
London,  without  the  celebration  of  any  mass,  the  marriage  was  held 
void,  and  a  aon  born  within  twelve  weeks  after  the  marriage  was 
adjudged  to  be  a  bastard.  Marriages  were  formerly  performed  in  a 
great  many  houses  within  the  liberty  of  the  Fleet,  and  wer^  valid.(o) 

Directions  in  the  Rubric.] — The  Rubric,  which  is  that  part  of  the 
Book  of  Common  Prayer  which  contains  directions  for  the  perform- 
ance of  the  difierent  offices  of  religion,  is  clearly  of  binding  obliga- 
tion and  authority,  having  been  confirmed  by  acts  of  parliament. 
Anciently,  and  before  the  Reformation,  various  liturgies  were  used 
in  this  country ;  and  it  should  seem  as  if  each  bishop  might,  in  his 
own  particular  diocese,  direct  the  form  in  which  the  public  service 
was  to  be  performed;  but  after  the  Reformation,  in  the  reigns  of 
£dward  the  Sixth  and  Queen  Elizabeth,  acts  of  Uniformity  passed, 
which  established  a  particular  liturgy  to  be  used  throughout  the 
kingdom.(o)  King  James  the  First  made  some  alteration  in  the 
liturgy,  immediately  upon  the  Restoration  the  Book  of  Common 
r  *30  1  ^^^y^*"  ^^^  revised.  An  attempt  was  then  made  to  render 
•-  J   it  *satisfactory  both  to  the  church  itself  and  to  those  who 

dissented  from  the  church,  particularly  to  the  Presbyterians ;  and  for 
that  purpose  conferences  were  held  at  the  Savoy ;  but  the  other  party 
requiring  an  entire  new  litursy  on  an  entire  new  plan,  the  conference 
broke  up  without  success.  The  liturgy  was  then  revised  by  the  two 
houses  of  convocation ;  it  was  approved  by  the  king ;  it  was  presented 
to  the  parliament,  and  an  act  passed  confirming  iXt{q)  being  the  last 
act  upon  the  subject ;  and  so  it  stands  confirmed  to  this  day,  except 
80  far  as  any  alteration  may  have  been  produced  by  the  toleration 
act,  or  by  any  subsequent  statutes.(r)  By  the  act  of  toleration(9) 
it  was  declared,  tl\at  no  person  taking  the  prescribed  oaths  should  be 
prosecuted  for  non-conformity  to  the  Church  of  England.  A  question 
seems  to  have  been  raised,  whether  this  act  authorized  the  marriage 
of  dissenters  in  their  own  congregation,  after  the  publication  of  banns, 

(t)  Bunting'i  eate,  Moore,  170;  Vin.  Abr.  (o)  2  Lce*B  R.  548 ;  35 ;  Burn's  Fleet  Reg. 

Marriage  (F).    Of  the  marriage  rites  ob-  ip)  See  stat  1  £liz.  c.  2 ;  1  Hagg.  Cons, 

■erved  in  the  ancient  church,  sec  Bingham's  R.  177. 

Antiquities  of  the  Christian  Church,  book  (9)  13  &  14  Charles  2,  c.  4. 

92,  voL  7,  8va  ed.  1829,  pp.  203—277.  (r)  Sec  Kemp  ?.  Wicket,  3  PhiU.  R.  267— 

(m)  Roll.  Abr .  34 1 ,  pi.  21 ;  Vin.  Abr.  Baron,  269. 

mad  Feme  (A),  pi  2J .  («)  1  W.  &,  M.  c.  18. 
{aj  ViiL  Abr.  Baatard  (B),  pi.  iS. 
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published  according  to  the  discipline  of  their  own  congregation.  The 
married  parties  were  libelled  in  the  ecclesiastical  court  for  fornica- 
tion. A  prohibition  was  granted,  in  order  that  the  question  of  law 
might  be  tried,  but  it  does  not  appear  what  ultimately  became  of  the 
case.(/) 

Marriages  are  by  the  Rubric  enjoined  to  be  solemnized  by  a  min- 
ister ;  there  is  to  be  a  previous  publication  of  banns,  and  other  cere- 
monies to  be  observed :  the  laws  of  the  church(t£)  and  the  state,  by 
several  acts  of  parliament,  prohibited  marriage  to  be  performed  in  any 
other  way ;  it  punished  the  parties  concerbed  in  clandestine  marriages, 
both  the  minister  who  solemnized  them,  and  the  parties  between  whom 
they  were  solemnized.(t;)  But  notwithstanding  all  these  laws  enjoin- 
ing how  a  marriage  was  to  be  solemnized,  ana  punishing  those  who 
solemnized  it  in  any  other  way,  a  marriage  in  a  private  house  between 
minors  was  a  perfectly  valid  marriage  (notwithstanding  it  was  an 
irregular,  and  so  far  an  unlawful  marriage)  till  the  marriage  act  20 
Geo.  2,  33,  by  direct  *and  positive  terms,  expressly  de-,  r  #31  1 
Glared  that  such  a  marriage  should  be  null  and  void  to  all    ^  ^ 

intents  and  purposes.(u7)  Parties  in  England,  who  were  desirous  of 
being  married  clandestinely  anterior  to  that  act,  were  seldom  put  to 
any  difficulty/ior  lack  of  a  minister,  in  spite  of  the  penalties  and  for- 
'feitures.(r)  So  before  the  26  Geo.  2,  c.  33,  a  mamage  in  a  church 
was  as  valid  without  banns  or  license  as  with,  for  although  they  were 
requisites  fit  and  proper  to  be  complied  with,  yet  they  were  not  neces- 
sary to  the  validity  of  the  marria^e.(v) 

The  marriages  which,  during  the  Commonwealth,  were  celebrated 
by  iustices  of  the  peace,  were  deemed  by  the  legislature  to  be  invalid; 
ana  on  the  restoration  of  Charles  the  Second,  an  act  was  passed  for 
the  purpose  of  giving  them  validity.(z) 

Throughout  the  whole  of  Christendom  there  was  no  religious  cere- 
mony connected  with  marriage,  till  the  time  of  the  Council  of  Trent ; 
and  still  in  the  countries  which  did  not  acknowledge  the  authority  of 
that  council,  no  religious  ceremony  was  essential  to  marriage,  and 
none  was  essential  in  this  country  till  the  passing  of  the  first  mar- 
riage act,  26  Geo.  2,  c.  33. 

It  was  held  by  Holt,  C.  J.  (a)  that  a  contract  per  verba  de  preesentif 
amounts  to  an  actual  marriage,  which  the  very  parties  themselves 
cannot  dissolve  by  release  or  other  mutual  agreement;  for  it  is  as 
much  a  marriage  in  the  sight  of  God  as  if  it  had  been  in  facie  ecclesiaSf 

(t)  Hutekin99n  and  wife  ▼.  Brookbanke^  3  other  manner  thin  bad  been  formerly  lued ; 

Lev.  376.  it  was  enacted  that  all  inarriagea  had  and 

(k)  Canon  69.  aolemnized  in  any  of  hit  majeaty**  dominions 

(V)  6  &  7  Will.  3,  c.  6 ;  7  and  8  WUl.  3.  aince  the  Ut  May,  1649,  before  anv  justice 

c.  35;  10  Ann.  c.  19.  of  the  peace,  or  reputed  justice  of  the  peace, 

(10)  3  PbiO.  R.  986, 987.  and  all  marriasea  within  dtc,  since  the 

(x)  1  Addams  R.  73.  aame  day  had,  &c,  according  to  the  direc- 

(y)  Wright  ▼.  Etwood^  1  Curtcis,  53 ;  Bac.  tion  of  any  act  or  ordinance  of  one  or  both 

Abr.  Marnage  (C.)  Hoases  of  Parliament,  or  of  any  convention 

(z)  Giba.  Cod.  591 ;  Slate  Trials,  voL  90,  at  Westminster,  under  the  style  or  tiUe  of  a 

55i,  8vo.  ed.    By  statute  19  Car.  9,  c.  33,  Parliament,  should  be  as  valid  as  if  they  had 

(confirmed  by  13  Car.  9,  c.  11,)  after  reciting  been  solemnized  according  to  the  rites  and 

that,  by  virtae  or  cobor  of  certain  ordinances,  ceremonies  of  the  Church  of  England. 

or  pretended  acts  or  ordinances,  divers  mar-        (a)  CoIUm  v.  Jcaaon,  9  SaVa.  ^S^  \  ^^^sA. 

riages,  since  the  begianing  of  the  hte  (rou-  155;  Wtdmort*a  caaa^^  ^i^  4^ 

Wet,  had  baea  Atd  utd  §olemnizod  in  aome 
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with  this  difference,  that  if  they  cohabited  before  marriage  infircie 
r  •aa  1  ^^^^^^^*  ^^^y  ^®^®  f^^  *^^^^  punishable  by  ecclesiastical 
*•  J    censures;  and  if,  after  such  contract,  either  of  them  lay 

with  another,  they  would  punish  such  offender  as  an  adulterer.  But  a 
contract  per  verba  de  futuro^  which  did  not  intimate  an  actual  mar- 
riage, but  referred  to  a  future  act,  might  be  released. 

In  Wigmore's  case{a)  the  wife  sued  in  the  Spiritual  Court  for  ali- 
mony; the  husband  was  an  anabaptist,  and  having  obtained  a  license 
from  the  bishop  to  marry,  was  married  according  to  the  forms  of 
their  own  religion.  Holt,  C.  J.  said,  by  the  canon  law  a  contract 
per  verba  de  pranenti  is  a  marriage,  as  if  I  lake  you  to  be  my  wife,  so 
It  is  of  a  contract  per  veiba  dejuluro,  viz.  I  will  take,  &c.  If  the  con- 
tract be  executed,  and  he  does  take  her,  it  is  a  marriage,  and  the 
ecclesiastical  court  cannot  punish  for  fornication. 

In  Weld  V.  Charnberlayne,(b)  on  an  issue  of  marriage  or  no  mar- 
riage, it  appeared  that  the  marriage  was  before  a  man  who,  having 
been  in  orders,  had  been  ejected,  but  no  ring  was  used  according  to 
the  Common  Prayer  Book.  Pemberton,  C.  J.  inclined  to  think  it  a 
good  marriage,  tKere  being  words  of  contract  de  prtBsenti  repeated 
after  a  parson  in  orders.(c)  Lord  Kenyon  said,  on  a  question  as  to  a 
Fleet  marriage,  "  I  thiiik,  though  I  do  not  speak  meaning  to  be  bound, 
that  an  agreement  between  the  parties  per  verba  de  prceseniif  was 
yisum  mairimonium.**((I) 

Celebration  by  a  Roman  Catholic  Priest]— \n  Rex  v.  Fielding,{e)  a 
marriage  was  m  England  by  a  Roman  Catholic  priest  in  the  year 
1705,  ^fore  the  marriage  act,  and  upon  evidence  that  the  prisoner, 
in  answer  to  the  question,  whether  he  would  have  the  woman  for  his 
wedded  wife,  said  that  he  would ;  and  that  the  woman  answered 
affirmatively  to  the  question  put  to  her,  whether  she  would  have  Mr. 
Fielding  for  her  husband  :  Powell,  J.,  upon  a  trial  for  bigamy,  consi- 
dered it  as  a  marriage  per  verba  de  pnssenti.  Where  the  first  mar- 
riage, which  was  with  a  Roman  Catholic  woman,  was  by  a  Romish 
priest,  in  England,  not.according  to  the  ritual  of  the  Church  of  England, 
and  the  ceremony  was  performed  in  Latin,  which  the  witness  not  under- 
r  ^QQ  1  standing,  could  not  swear  even  that  the  ^ceremony  of  mar- 
'-  ^  riage  according  to  the  Church  of  Rome  was  read,  the  defen- 

dant, on  an  indictment  for  bigamy,  was  directed  to  be  acquitted.  But 
Lord  C.  J.  Willes,  who  tried  the  prisoner,  seemed  to  be  of  opinion 
that  a  marriage  by  a  priest  of  the  Church  of  Rome  was  a  good  mar- 
riage, could  the  ceremony  according  to  that  church  be  proved, 
namely,  the  words  of  the  contracting  part  of  it.(/)  A  marriage 
properly  celebrated  abroad,  by  a  popish  priest,  after  the  Roman 
ritual,  would  be  deemed  a  good  marriage  here :  for  by  the  law  of 
England,  marriages  are  to  be  deemed  good  or  bad,  according  to  the 
laws  of  the  place  where  they  are  made.  It  has  been  determined  at 
common  law,  that  if  a  man  marries  two  wives,  the  first  in  France 
and  another  here,  be  may  be  tried  and  indicted  here  for  that  as  a 


(c)  1  S«lk.  43a  (0  14  Howeirs  St.  Tr.  1337. 

(6)  9  Shmr.  900.  (/)  LyonU  ea$e,  O.  B.  Doc  1738,  Scrjt 

CifJ  See  PoiiUer  r.  ComweU,  Salk.  9.  Forster'a  MB, ;  1  East,  P.  C.  469. 
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felony;  therefore  a  marriage  in  France  is  deemed  a  good  marriage^ 
tliough  do!  agreeable  to  our  law;  for  in  matrimonial  causes,  all  laws 
take  notice  of  the  law  of  other  countries.(^)  By  the  municipal  laws 
of  this  country,  before  the  first  marriage  act,  a  clandestine  mar- 
riage by  a  popish  priest,  after  the  English  ritual,  was  not  void,  though 
irregular,  and  the  priest  and  the  parties  marrying  and  present  at  it 
mignt  be  liable  to  punishment  for  a  breach  of  the  law.(A)  A  Roman 
Catholic  priest  is  so  far  acknowledged  by  our  church  as  a  person  in 
holy  orders,  that  if  he  renounce  the  errors  of  the  Church  of  Home,  he 
is  a  priest  without  any  new  ordination,  and  would  be  recognised  by 
our  church  as  a  person  capable  of  officiating  as  a  priest.(t)  It  must, 
however,  be  remembered,  that  after  the  26  Geo.  2,  c.  33,  and  pre- 
viously to  the  6  &  7  Will.  4,  c.  85,  Roman  Catholics  and  dissenters 
marrying  in  England,  were  obliged  to  conform  to  the  ceremonies  of 
the  Church  of  England,  for  the  former  act  contained  no  exception  in 
their  favour.(j) 

Doctrine  of  Ecclesiastical  Courts  as  to  Contracts  of  Marriage.'] — A 
mere  contract  per  verba  de  p'cesenti  was  a  perfect  contract  of  mar- 
riage, according  to  the  doctrine  of  the  ecclesiastical*  r  ^„.  -i 
courts.    Thus  where  there  were  three  engagements  in    I-  -■ 

writing,  the  first,  dated  June  23,  1724,  and  contained  these  words, 
•*  We  swear  we  will  marry  one  another ;"  the  second,  dated  July  11, 
1724,  was  to  this  effect,  "  I  take  you  for  my  wife,  and  swear  never  to 
marry  any  other  woman  ;"  this  last  contract  was  repeated  in  Decem- 
ber in  the  same  year.  And  although  it  was  contended  that  the  itera- 
tion of  tlie  declaration  proved  that  the  parties  did  not  depend  upon 
their  first  declaration,  and  was  in  effect  a  disclaimer  of  it,  the  court, 
composed  of  a  full  commission,  paid  no  regard  to  the  objection,  and 
found  for  the  marriage;  and  an  application  for  a  commission  of 
review,  founded  upon  new  matter  alleged,  was  refused  by  the  Lord 
Chancellor.(A) 

In  a  case  relative  to  the  validity  of  a  marriage  celebrated  abroad, 
which  occurred  shortly  before  the  marriage  act,  the  marriage  in 
question  had  been  solemnized  by  a  Roman  Catholic  priest,  according 
to  the  Roman  ritual ;  it  was  doubted  whether  this  species  of  marriage 
wouM  have  been  good  if  it  had  taken  place  in  England.  SirE. 
Simpson  said,(/)  «*  There  may  be  other  instances,  but  f  have  not  met 
with  any  but  that  of  Arthur  v.  Arthur,{m)  where  a  marriage  by  a 
popish  priest,  by  the  Roman  ritual,  has  been  pronounced  for :  but  that 
was  a  marriage  in  Ireland  between  parties  both  Catholics,  where  th« 
laws  with  respect  to  papists  are  difierent ;  which  laws,  as  the  laws 
of  the  country  in  which  the  contract  was  made,  the  court  would 
respect.  And  in  that  case  there  was  consummation,  that  purified  any 
condition  in  the  contract  There  can  be  no  doubt  but  that  a  marriage 
tere  by  him  who  is.  in  allowed  orders,  according  to  the  English 

{g)  Scrinukire  v.  ScrimBhire^  2  Unj^g,  (Ar)  C^we^  of  Lord  Fitxmauriee,  Cor.  Del. 

Cons.  R.  409 ;  iee  Kclyag,  79 ;  1  Ski.  1 7 1.  173*2,  cited  by  Lord  Stowell  in  DalrympU  v. 

(A)  SeritMhire  ▼.   Serimthire^  3  Hagg.  Dalrymple^  U  Hagg.  Cons.  R.  69,  lUU ;  Dod- 

Com.  R.  404.    See  ibid.  446.  son,  16;  1  Lee*s  R.28. 

(t)  Rex  ▼.  Brstf^oii,  10  East,  284  S88.  (/)  Scrinuhtre  v.  Scnmihire,  2  Hagg.395. 

(»  See  1  Hagg.  Coos.  R.  Appendix,  8;  401,402. 

iUL  31  Geo.  3,  e.  Si.  (m)  lLee*tR.29. 
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with  this  difference,  that  if  they  cohabited  before  marriage  inftrcie 
r  •aa  1  ^^^^^^^^  ^®y  ^®**®  ^^^  *i^2L\  punishable  by  ecclesiastical 
»•  J    censures;  and  if,  after  such  contract,  either  of  them  lay 

with  another,  they  would  punish  such  offender  as  an  adulterer.  But  a 
contract  per  verba  de  futuro,  which  did  not  intimate  an  actual  mar- 
riage, but  referred  to  a  future  act,  might  be  released. 

In  Wigmore's  case{a)  the  wife  sued  iu  the  Spiritual  Court  for  ali- 
mony;  the  husband  was  an  anabaptist,  and  having  obtained  a  license 
from  the  bishop  to  marry,  was  married  according  to  the  forms  of 
their  own  religion.  Holt,  C.  J.  said,  by  the  canon  law  a  contract 
pc»-  verba  de  prcBMenti  is  a  marriage,  as  if  I  take  you  to  be  my  wife,  so 
It  is  of  a  contract  i>er  verba  defuluro,  viz.  I  will  take,  &c.  If  the  con- 
tract be  executecl,  and  he  does  take  her,  it  is  a  marriage,  and  the 
ecclesiastical  court  cannot  punish  for  fornication. 

In  Weld  V.  Chamberlayne,(b)  on  an  issue  of  marriage  or  no  mar- 
riage, it  appeared  that  the  marriage  was  before  a  man  who,  having 
been  in  orders,  had  been  ejected,  but  no  ring  was  used  according  to 
the  Common  Prayer  Book.  Pemberton,  C.  J.  inclined  to  think  it  a 
good  marriage,  tKere  being  words  of  contract  de  prcetenti  repeated 
after  a  parson  in  orders.(c)  Lord  Kenyon  said,  on  a  question  as  to  a 
Fleet  marriage,  "  I  think,  though  I  do  not  speak  meaning  to  be  bound, 
that  an  agreement  between  the  parties  per  verba  de  prcesenti,  was 
yisum  mairimonium.^'{(I) 

Celebration  b^  a  Roman  Catholic  Priest] — In  Rex  v.  Fielding,{e)  a 
marriage  was  in  England  by  a  Roman  Catholic  priest  in  the  year 
1705,  before  the  marriage  act,  and  upon  evidence  that  the  prisoner, 
in  answer  to  the  question,  whether  he  would  have  the  woman  for  his 
wedded  wife,  said  that  he  would ;  and  that  the  woman  answered 
affirmatively  to  the  question  put  to  her,  whether  she  would  have  Mr. 
Fielding  for  her  husband :  Powell,  J.,  upon  a  trial  for  bigamy,  consi- 
dered it  as  a  marriage  per  verba  de  pr€Bsenti.  Where  the  first  mar- 
riage, which  was  with  a  Roman  Catholic  woman,  was  by  a  Romish 
priest,  in  England,  not.according  to  the  ritual  of  the  Church  of  England, 
and  the  ceremony  was  performed  in  Latin,  which  the  witness  not  under- 
r  *33  1  ^^^'^^^^S'  could  not  swear  even  that  the  *ceremony  of  mar- 
'-  ^  riage  according  to,  the  Church  of  Rome  was  read,  the  defen- 

dant, on  an  indictment  for  bigamy,  was  directed  to  be  acquitted.  But 
Lord  C.  J.  Willes,  who  tried  the  prisoner,  seemed  to  be  of  opinion 
that  a  marriage  by  a  priest  of  the  Church  of  Rome  was  a  good  mar- 
riage, could  the  ceremony  according  to  that  church  be  proved, 
namely,  the  words  of  the  contracting  part  of  it.(/)  A  marriage 
properly  celebrated  abroad,  by  a  popish  priest,  after  the  Roman 
ritual,  would  be  deemed  a  good  marriage  here :  for  by  the  law  of 
England,  marriages  are  to  be  deemed  good  or  bad,  according  to  the 
laws  of  the  place  where  they  are  made.  It  has  been  determined  at 
common  law,  that  if  a  man  marries  two  wives,  the  first  in  France 
and  another  here,  be  may  be  tried  and  indicted  here  for  that  as  a 

(c)  1  S«lk.  438.  (r)  14  Howeirs  St  Tr.  1337. 

(6)  9  Shmr.  900.  (/)  Lvon*f  ease,  O.  B.  Doc  1738,  Scrjt 

C^J  See  PemUer  r.  CvmwM,  Stlk.  9.  Forster'a  MS. ;  1  But,  P.  C.  469. 
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Uobt;  thevefete  a  murage  in  France  b  deemed  a  good  marriage^ 
Aon^  nof  afereeabie  to  oor  hw;  for  in  nathmoaial  cnaKS»  aiU  hws 
tike  Booce  oc  the  [aw  of  other  cofBthes.(f )  Bv  ilie  monicipal  Uws 
«f  thai  cocmtrj,  before  the  drat  marriage  acC  &  clandestine  mar- 
liage  by  a  po(:bh  priest,  after  the  Encash  ritiul,  was  not  Toid,  ihoogh 
ffve^Iar.  aiid  the  pnest  and  tbe  parties  marryic^  and  present  ai  it 
■igiic  be  liable  u>  ponishmea:  tor  a  breach  of  the  law.(^)  A  Roman 
CazboEc  priest  is  so  £»-  acknowledged  br  oor  church  as  a  Pfon  in 
kaiy  orden.  chat  if  he  renounce  the  errors  of  the  Church  of  Kome,  he 
ii  a  priest  without  anj  new  ordiiutioo,  and  would  be  recK^nised  by 
oor  choreh  as  a  person  capable  of  officiating  as  a  priest.(t')  It  must, 
hoiwerer,  be  remembered,  that  alter  the  26  Geo.  :2«  c  33,  and  pre- 
noaaly  to  the  6  <k  7  WUL  4,  c.  S5,  Roman  Catholics  and  disseniers 
nairrii^  in  Eogiand«  were  obliged  to  conform  to  the  ceremonies  of 
the  Church  of  ugiand,  for  the  former  act  contained  no  exception  in 
their  faTocjr.(j) 

Dodrime  of  EedesioMtical  Comris  as  to  Camtracts  of  Altfrrtagv.] — K 
mere  eoouact^er  cerfta  de  prtaenti  was  a  perfect  contract  o(  mar- 
riage, according  to  the  doctrine  of  the  ecclesiaslical*  p  ^oj  i 
oourta.    Thus  where  there  were  three  engagements  ia    ^  ^ 

wrkii^  the  first,  dated  June  2^  1724,  and  contained  these  words, 
"  We  swear  we  will  many  one  another  ;**  the  second,  dated  July  1 1, 
1734,  was  to  this  edect,  **'l  take  you  for  my  wife,  and  swear  never  to 
marry  any  other  woman  f*  this  last  contract  was  repeated  in  Decem- 
ber in  the  same  year.  And  although  it  was  contended  that  the  itera- 
tioo  of  tiie  declaration  proved  that  the  parties  did  not  depetxl  upon 
their  first  declaration,  and  was  in  effect  a  disclaimer  of  it,  the  court, 
composed  of  a  full  commission,  paid  no  regard  to  the  objection,  and 
found  fur  the  marriage;  and  an  application  for  a  commission  of 
review,  founded  upon  new  matter  alleged,  was  refused  by  the  Lord 
aiancellor.(ir) 

In  a  case  relative  to  the  validity  of  a  marriage  celebrated  abroad, 
which  occurred  shortly  before  the  marriage  act,  the  marriage  in 
question  had  been  solemnized  by  a  Roman  Catholic  priest,  according 
to  tbe  Roman  ritual ;  it  was  doubted  whether  this  species  of  marriage 
would  have  b^  good  if  it  had  taken  place  in  England.  Sir  E. 
Simpson  said,(/)  **  There  may  be  other  instances,  but  f  have  not  met 
with  any  but  that  of  Arthur  v.  Artkmr,{m)  where  a  marriage  bv  a 
popish  priest,  by  the  Roman  ritual,  has  been  pronounced  for :  but  that 
was  a  marriage  in  Ireland  between  parties  both  Catholics,  where  the 
laws  with  respect  to  papists  are  diflereot ;  which  laws,  as  the  laws 
of  the  couotry  in  which  the  contract  was  made,  the  court  would 
reelect.  And  in  that  case  there  was  consummation,  that  purified  any 
condition  in  tbe  contract  There  can  be  no  doubt  but  that  a  marriage 
here  by  him  v^ho  is  in  allowed  orders,  according  to  the  English 


(g)  aerimMkire  v.  Seruiukire,  3  II«Kg.  {k)  C^w^  of  Urd  FUrmmrnrif^  Oor. 

Coo*.  R.  409;  lee  Kdvas,  79;  1  Sid.  171.  173^  cited  by  L«rd SioweU  in  DmUfmfk 

(A)  Serimskire  ▼.   'Seriwukire,  2  iUgg.  Dalr^mpU,  2  H»grCoi».R.  G,  IIM}  ft 

Coos.  R.  404.    SeeibuL446.  boo.  Id;  1  [^*c  K.2a.                           ' 

(t)  Rex  V.  Unitf^M,  10  Emt,  984.  S8a  (/;  Serimtktre  v.  SenaitHrc,  % 

ij)  See  1  fiUffg.  Coos.  R.  Appeudiz,8;  401,402. 

•UL31Gm.3|e.&  (w)  1  Let's  U.2a« 
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Tiage  act  a  contract  of  marriage  per  verba  de  prasenti  would  hare 
bound  the  parties.  So  upon  the  trial  of  an  issue  out  of  the  Court  of 
Chancery,  on  the  legitimacy  of  a  person  born  before  the  marriage  act, 
the  Lord  Chief  Justice  of  the  King's  Bench  is  said  to  haf  e  ruled,  that 
at  that  period  a  contract  of  matrimony  per  verba  de  prcesenti  consti- 
tuted a  legal  marriage.  On  a  motion  for  a  new  trial,  the  question 
was  elaborately  argued  before  the  Lord  Chancellor,  but  did  not  ulti- 
mately call  for  a  decision.(v) 

A  learned  writer(x)  has  adduced  various  authorities  to  establish  the 
proposition,  that  according  to  the  law  administered  in  England  before 
r  *38  1  ^^^  marriage  act,  a  matrimonial  contract  de  ^prcesenti  was 
^  -■    essentially  distinct  from  a  marriage  solemnized  by  a  per- 

son in  holy  otders;  that  it  did  not  confer  on  the  woman  the  right  to 
dower,  on  the  man  the  right  to  the  woman's  property,  or  on  the  issue 
the  rights  of  legitimacy ;  and  that  it  did  not  render  a  subsequent  mar- 
riage with  a  third  person  ipso  facto  void  at  law,  though  it  formed  a 
ground  for  a  sentence  annulling  it.  They  seem  also  to  show,  that, 
according  to  the  ecclesiastical  law,  the  contract  did  not  give  any 
right,  except  to  call  for  a  performance  of  it  by  actual  solemnization, 
not  justifying  cohabitation,  and  not  conferring  conjugal  rights ;  and 
that  at  the  common  law  it  had  no  efiect,  though  in  cases  where  the 

Earties  cohabited,  and  were  reputed  to  be  man  and  wife,  this  might 
e  sufficient  evidence  for  the  purposes  of  some  actions  in  which  strict 
proof  was  not  required." 

Several  statutes  relating  to  the  subject  of  marriage  are  cited  for  the 
purpose  of  showing  that  the  distinction  between  perfect  marriages  and 
m6re  contracts  has  uniformly  prevailed.(v) 

The  early  acts  of  the  legislatures  ot  the  British  colonies  afford 
proof  of  the  prevalence  of  the  opinion,  that  the  marriage  must  be 
celebrated  by  a  minister.(z) 


SECT.  2. OF  MAERIAOES  OF  THE  BOTAL  FAMILY. 

The  Stat.  28  Hen.  8,  c.  18,(a)  made  it  high  treason  for  any  man  to 
marry  any  of  the  king's  children,  lawfully  born,  or  commonly  reputed 
for  his  children,  or  any  of  the  king's  sisters  or  aunts  of  the  part  of  the 
father,  or  any  of  the  lawful  children  of  the  king's  brethren  or  sisters, 
or  to  contract  matrimony  with  any  of  them,  without  the  king's  license 
first  had  under  the  great  seal ;  and  the  woman  so  offending  incurred 


(o)  Beer  t.  Word,2  Roper*8  Hasband  and  t2  Car.  3,  e.  33 ;  ante,  p.  31,  n.  (j) ;  6  &  7 

and  Wife,  Addenda  by  Jacob,  446.   (Littell*8  Will.  3,  c.  6 ;  7  &.  8  Will.  3,  c.  35 ;  57  Geo. 

Law  Library^  Ap.  1841.)  3,  c.  51 ;  5  Geo.  4,  c.  68;  poet,  p.  48 ;  Irish 

(x)  2  Roper  on  Husband  and  Wife,  Ad-  atatnte  11  Geo.  2,  c.  10,  a.  3 ;  19  Geo.  3,  e. 

denda  by  Jacob,  445-474.     (Littell*8  Law  13 ;  21  dc  22  Geo.  3,  c.  25 ;  |>08t,  tec.  6. 

Library,  Ap.  1841.)  {*)  See  1  finrge  on  Foreign  Law,  161- 

(y)  25  Hen.  8.  c.  21,  transferring  the  power  168 ;  poet,  ace  3. 

ofgnntrng  hoenan  to  the  Archbishop  of  (a)  Repealed  by  general  words  of  itat  1 

Centerbury,  32 Hea.  8,  c  33,  Pre-coutracU;  Edw.6,  c  12  *,  L  iury,  it  1,  e.  1. 
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the  same  offence.  It  has  been  inrerred  from  the  restraint  imposed  by 
this  act,  that  such  marriages  were  previously  lawful^.(6) 

By  the  9th  s^t.  of  the  stat.  1  Will.  4,  c.  2,  providing  for    r    ^^^    , 
•the  administration  of  the  government,  in  case  the  crown    ^  J 

should  descend  to  her  present  majesty  under  the  age  of  18  years, 
it  was  enacted,  that  it  should  not  be  lawful  for  the  king  or  queen  of 
this  realm,  for  whom  a  regent  was  thereby  appointed,  to  intermarry, 
before  his  or  her  age  of  eighteen  years,  with  any  person  whomsoever, 
without  the  consent  in  writing  of  the  re^nt ;  and  every  marriage  so 
had  without  such  consent  should  be  void :  and  every  person  acting 
or  concerned  in  procuring  such  marriage,  and  the  person  who  should 
be  so  married  to  such  king  or  queen  under  the  age  of  18  years,  should 
be  guilty  of  hiffh  treason.  By  the  4th  section  of  stat  3  &  4  Vict  c. 
5S,  to  provide  tor  the  administration  of  the  government,  in  case  the 
erowQ  shall  descend  to  any  issue  of  her  majesty,  whilst  such  issue 
*haH  be  under  the  age  of  eighteen  years,  and  for  the  care  and  guar- 
dianship of  such  issue,  it  is  provided,  that  it  shall  not  be  lawful  for  any 
kiii^  or  queen  of  this  realm,  for  whom  a  regent  is  thereby  appointed, 
to  intermarry  before  his  or  her  age  of  eighteen  years,  with  any 
person  wbomBoever,  without  the  consent  in  writing  of  the  regent  and 
the  assent  of  both  bouses  of  parliament  previously  obtained ;  and  every 
marria^  without  such  consent  and  such  assent  of  the  two  houses 
Of  parliament,  shall  be  null  and  void  to  all  intents  and  purposes; 
and  every  person  who  shall  be  actingi  aiding,  abetting,  or  con- 
eerned  in  obtaining,  procuring  or  bringing  about  any  such  marriage, 
and  the  person  who  shall  be  so  married  to  such  king  or  queen  under 
the  s^  of  eighteen  years,  shall  be  guilty  of  high  treason,  and  suffer 
aiid  forfeit  as  m  cases  of  high  treason. 

It  is  laid  down  by  Sir  £.  Coke,(c)  that  no  man  may  marry  the 
qoeefi  dowager  without  the  king's  license,  on  pain  of  forfeiting  his 
lands  and  goods.  But  his  learned  annotators  state  that  they  have 
searched  in  vain  for  the  parliamentary  roll  cited  as  an  authority  for  this 
position.  It  is  neither  amongst  the  printed  statutes  at  large,  nor  amongst 
the  Rolls  of  Parliament  lately  published.  Yet  it  is  taken  notice  of  as  a 
statute  in  the  abridgment  of  parliamentary  records.((/)  But  we 
cannot  find  any  such  statute  in  print.  It  is  not  meant  by  this  to  doubt 
the  existence  of  such  a  statute,  we  only  apprise  the  reader  of  the 
inaccuracy  in  reference  to  it.(e)  The  queen  dowager  does  not  lose 
her  regal  dignity  by  marrying  a  subject(/) 

Roffal  Marriage  Act.'] — Marriages  of  any  of  the  royal  family  are 
excited  from  tms  marriage  act&(f)  By  stat.  12  Geo.  3,  c.  11,  s.  1, 
it  is  enacted  **  that  no  descendant  of  the  body  of  King  George  tlie 
Second,  male  or  female  (other  than  the  issue  of  princesses,  who  have 
married,  or  may  hereafter  marry,  into  foreign  families,)  shall  be 
capable  of  contracting  matrimony  without  the  previous  consent  of 
his  majesty,  bis  heirs  or  successors,  signified  under  the  great  seal,  and 


(i).  FortMeiM  R.  407.  Tudor  married  the  widow  of  Henry  6,  whieh 

(e)  Co.Litt.  133  b;  Rot  ParL,8Hen.  6,  w&t  the  reaaon  of  Uie  Uw^— Fortetcoe,  429  2 

imfD.7;  1  BL Comn.  9S3. 936.  5  Rmpia*t  Hist.  p.  326,  Sra  ed.  1738. 

(d)  Coaoii*s  Rec.  589.    See  3  Imt  18;        (/)  1  Bl. Comm. 223;  2Ioit5a 
PortMue,  418;  Riley^Ptee. PerL S72.  {g)  36Geo.3, c33,m.\l;  4^^«(».4,f^.1^^ 

{fi)  Bu%.  Co  IM.  133  b.  nol».    Owm  1.30;  6d&7  WULi,c^«.iS. 
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declared  in  council  (which  consent  to  preserve  the  noemory  thereof  is 
hereby  directed  to  be  set  out  in  the  license  and  register  of  marriage, 
r  *40  1  ®"^  ^^  ^  entered  in  the  books  of  the  privy  council,)  ♦and 
■-  J  that  every  marriage  or  nnatrimonial  contract  oT  any  such 

descendant,  without  such  consent  first  had  and  obtained,  shall  be  null 
and  void  to  all  intents  and  purposes  whatsoever." 

By  the  second  section  it  is  provided  "  that  in  case  any  such  descend- 
ant, being  above  the  age  of  25  years,  shall  persist  in  his  or  her  reso- 
lution to  contract  a  marriage  disapproved  ot  or  dissented  from  by  the 
kin^,  his  heirs  or  successors,  that  then  such  descendant,  upon  giving 
notice  to  the  kine's  privy  council,  which  notice  is  hereby  directed  to 
be  entered  in  the  Dooks  thereof,  may  at  any  time  from  the  expiration 
of  twelve  calendar  months  after  such  notice  given  to  the  privy  coun- 
cil as  aforesaid,  contract  such  marriage ;  and  his  or  her  marriage 
with  the  person  before  proposed  and  rejected  may  be  duly  solemnized 
without  tne  previous  consent  of  his  majesty,  his  heirs  or  successors; 
and  such  marriage  shall  be  good,  as  if  this  act  had  never  been  made, 
unless  both  houses  of  parliament  shall,  before  the  expiration  of  the 
said  twelve  months,  expressly  declare  their  disapprobation  of  such 
intended  marriage." 

The  third  section  enacts,  '^  that  every  person  who  shall  knowingly 
or  wilfulljr  presume  to  solemnize,  or  to  assist  or  to  be  present  at  the 
celebration  of  any  marria^^e,  with  any  such  descendant,  or  at  his  or 
her  making  any  matrimonial  contract  without  such  consent  as  afore- 
said first  had  and  obtained,  except  in  the  case  above  mentioned,  shall 
being  duly  convicted  thereof,  incur  and  suffer  the  pains  and  penalties 
ordained  and  provided  by  the  statute  of  provision  and  premunire, 
made  in  the  sixteenth  year  of  the  reign  of  Kichard  the  Second." 

The  royal  marriage  act  was  opposed  with  extraordinary  vigour 
in  both  houses.  New  motions  were  continually  made,  either  to  expunge 
or  to  amend  those  that  were  thought  to  be  its  most  exceptionable  parts ; 
and  .every  degree  of  parliamentary  skill  was  used,  either  to  obstruct 
its  progress,  or  to  improve  its  form.  Notwithstanding  these  impedi- 
ments, it  was  carried  through  the  House  of  Lords  with  wonderful 
dispatch :  and  though  it  was  brought  in  late  in  February,  passed 
through  the  last  reading  on  the  dd  March.(sr)  Amongst  other  reasons 
assigned  in  the  lords'  protest  against  this  bill  was,  that  it  provided 
r  *41  1  "^  remedy  at  an^  age  against  the  improvident  ^marriage 
^  -■  of  the  king  reigning,  the  marriage  ot  all  others  the  most 

important  to  the  public.  It  provided  nothing  against  the  indiscreet 
marriage  of  a  pnnce  of  the  blood,  being  regent  at  the  age  of  21,l[)or 
furnished  any  remedy  against  his  permitting  such  marriages  to  others 
of  the  blood  royal,  the  regal  power  fully  vesting  in  him  as  to  this 
purpose,  and  without  the  assistance  of  his  council.  And  another 
protest  was,  that  the  bill  was  essentially  wanting  to  its  avowed  pur- 
pose, in  having  provided  no  guard  against  the  greater  evil,  the  improper 
marriages  of  tne  princes  on  the  throne.(/i)  In  the  course  of  its  pro- 
gress, one  of  the  first  measures  that  was  taken  was  to  demand  the 
opinion  of  the  judges,  how  far,  by  the  law  of  this  kingdom,  the  king  is 
entrusted  with  the  care  and  approbation  of  the  marriages  of  the  royal 

.    <^;  AanaaJ  Reg.  15  vol.  p.  91*.  (h)  Lords*  Joarn.  3d  March  1772,  toI.  33, 

pp.  278, 279. 
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bmiljr.  The  ibUowing  opinion  was  given  bv  the  judges  present: 
**  We  are  all  of  opinion  that  the  care  and  approbation  of  the  marriages 
of  the  king's  children  and  grandchildren,  and  of  the  presumptive  heir 
to  the  crown  (other  tlian  the  issue  of  princesses  married  into  foreign 
families,)  do  belong  to  the  kings  of  this  realm ;  but  to  what  other 
branches  of  the  royal  family  such  care  and  approbation  extend,  we 
do  not  find  precisely  determined/'(t) 

It  is  observed  by  Mr.  Burge(i)  that  this  act  does  not,  like  the  mar- 
riage act,  in  express  terms  restrain,  nor  can  it,  from  the  nature  of  its 
provisions,  be  construed  to  restrain  its  operation  to  a  matrimonial 
contract  which  has  been  made  in  England.  The  conditions  which  it 
enjoins  admit  of  a  performance  in  whatever  place  the  marriage  is 
ceiebrated.  The  judicial  tribunals  of  England  must  necessarily  be 
bound  by  this  statute,  and  *could  not  recognize  a  mar-  p  ^^  ^ 
riage  contracted  in  contravention  of  its  provisions.    And  ^  ^ 

if  this  act  be  considered  as  affecting  those  who  are  the  objects  of 
legislation  by  the  British  parliament,  and  without  r^ard  to  the  rcla- 
tiqn  in  whicn  the  descendants  of  George  the  Second  stand  to  the 
kingdom  of  Hanover,  foreign  tribunals  would  not,  consistently  with 
the  principles  on  which  the  comitat  gentium  is  adopted,  treat  it  as 

Marriage  of  IBs  Royal  Highness  the  Duke  cf  Sussez.^ — At  the  close 
of  the  year  1792,  his  Royal  Highness  the  Duke  of  Sussex  became 
acquainted,  at  Rome,  with  Lady  Augusta  Murray,  daughter  of  the 
Barl  of  Dunmore,  previously  wholly  unknown  to  him.  An  attach- 
ment sprung  up  between  them,  and  after  a  few  months  they  inter- 
married* 

The  marriage  ceremony  was  performed  by  a  minister  of  the  Church 
of  England,  according  to  the  liturgy  of  that  church ;  and  it  was  also 
preceded  by  a  written  formal  contract  of  marriage,  signed  by  both 
parties*  almost  per  verba  de  prcesenti  in  the  nature  of  e8pousals.(m) 

(t)  17  fd.  PtrL  HisL387.  See  the  opinioa        {k)  1  Conm.  on  Foraif  n  Lew,  198. 
«f  the  jod^ee  io  Uw  raiga  of  George  1,  when        (/)  1  Borge  on  Foreign  Law,  198. 
Umj  weie   eoneolted   on   the   prerogative        (m)  The  contract  was  in  the  worda  iU- 

cUimed  by  the  king  over  his  grandchildren,  lowing : — *^  On  my  kneea,  before  God  oar 

'Teoofthejedgee  certified  their  opinion,  that  Creator,   I,  Angintiw   Frederick,   promiae 

the  ednoation  and  eare  of  the  peraona  of  the  thee  Auguata  Marray,  and  awear  upon  the 

kiag'a  grandehiMren  (hen  m  £ogUnd,  and  Bible,  aa  I  liope  for  aalvation  in  the  world  to 

«r  9m  ekleat  aoo  of  the  Prince  of  Walee,  come,  that  I  will  Uke  thee,  Augoata  Mar. 

avfaeo  hie  najeety  aboold  think  fit  to  caoae  ray,  ibr  my  wife,  for  better  for  worae,  for 

liim  to  oome  into  England,  and  the  order-  richer  for  poorer,  in  aickneea  and  in  health, 

ing  the  place  of  their  abode,  and  appoint-  to  Vttt  and  to  cherish  till  death  do  us  part : 

lag  their  go?ernoni  end  goffemeeeee,  and  to  lofe  bat  thee  only,  and  none  other,  and 

4iCber  inetractoia,  attendant!,  and  senranta,  may  God  forget  me  if  I  ever  forget  thee, 

ftsd    the   care  and   approbation   of   their  The  Lord^s  name  be  praised;  ao  bless  me; 

narriagea  when  grown  up,  did  belong  of  ao  bleaa  us,  O  God;  and  with  my  hand- 

Jight  to  the  king  of  thia  realm.    Two  of  the  wriUng  do  I,  Augustoa  Frederick,  this  sign, 

judges  were  of  opinion,  that  althoogh  ths  March  Slat,  1793,  at  Rome,  and  pat  my  aeal 

care  and  approbation  of  the  marriagea  of  the  to  it  and  my  name.  (Signed.) 

king's  grandchildren  belonged  to  the  king,  Aogustus  Frederick.**  (l.  s.) 

yet  that  it  was  not  ezcluaiTe  of  their  father ;        A  aimilar  engagement,  in  the  handwriting 

and  that  the  fother  had  in  all  cases  a  right  of  Lady  Augusta,  and  signed  by  her,  waa 

to  the  custody  and  education  of  bb  children,  subjoined  at  the  foot  of  the  above  paper.-— 

—Fortescue,  401--440  ;   15    Howell*s  St.  Papers  elucidating  the  claima  of  Sir  Augoa- 

Trials,  TJOO— 1330.  See  I  Bl.  Com.  225, 226.  tus  D*£ate,  pp.  4—7. 
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declared  in  council  (which  consent  to  preserve  the  noemory  thereof  is 
hereby  directed  to  be  set  out  in  the  license  and  register  of  marriage, 
r  ^40  1  ^  ^^  entered  in  the  books  of  the  privy  council,)  ♦and 
*•  J  that  every  marriage  or  matrimonial  contract  oT  any  such 

descendant,  without  such  consent  first  had  and  obtained,  shall  be  null 
and  void  to  all  intents  and  purposes  whatsoever." 

By  the  second  section  it  is  provided  **  that  in  case  any  such  descend- 
ant, being  above  the  age  of  25  years,  shall  persist  in  his  or  her  reso- 
lution to  contract  a  marriage  disapproved  oi  or  dissented  from  by  the 
kin^,  his  heirs  or  successors,  that  then  such  descendant,  upon  giving 
notice  to  the  kine's  privy  council,  which  notice  is  hereby  directed  to 
be  entered  in  the  Dooks  thereof,  may  at  any  time  from  the  expiration 
of  twelve  calendar  months  after  such  notice  given  to  the  privy  coun- 
cil as  aforesaid,  contract  such  marriage ;  and  his  or  her  marriage 
with  the  person  before  proposed  and  rejected  may  be  duly  solemnized 
without  tne  previous  consent  of  his  majesty,  his  heirs  or  successors; 
and  such  marriage  shall  be  good,  as  if  this  act  had  never  been  made, 
unless  both  houses  of  parliament  shall,  before  the  expiration  of  the 
said  twelve  months,  expressly  declare  their  disapprobation  of  such 
intended  marriage." 

The  third  section  enacts,  **  that  every  person  who  shall  knowingly 
or  wilfully  presume  to  solemnize,  or  to  assist  or  to  be  present  at  the 
celebration  of  any  marriage,  with  any  such  descendant,  or  at  his  or 
her  making  any  matrimonial  contract  without  such  consent  as  afore- 
said first  had  and  obtained,  except  in  the  case  above  mentioned,  shall 
bein^  duly  convicted  thereof,  incur  and  suffer  the  pains  and  penalties 
ordained  and  provided  by  the  statute  of  provision  and  premunire, 
made  in  the  sixteenth  year  of  the  reign  of  Richard  the  Second.** 

The  royal  marriage  act  was  opposed  with  extraordinary  vigour 
in  both  houses.  New  motions  were  continually  made,  either  to  expunge 
or  to  amend  those  that  were  thought  to  be  its  most  exceptionable  parts ; 
and  jBvery  degree  of  parliamentary  skill  was  used,  either  to  obstruct 
its  progress,  or  to  improve  its  form.  Notwithstanding  these  impedi- 
ments, it  was  carried  through  the  House  of  Lords  with  wonderful 
dispatch :  and  though  it  was  brought  in  late  in  February,  passed 
through  the  last  reading  on  the  dd  march.(g)  Amongst  other  reasons 
assigned  in  the  lords'  protest  against  this  bill  was,  that  it  provided 
r  *41  1  ^^  remedy  at  emy  age  against  the  improvident  ^marriage 
'-  •■  of  the  king  reigning,  the  marriage  ot  all  others  the  most 

important  to  the  public.  It  provided  nothing  against  the  indiscreet 
marriage  of  a  prince  of  the  blood,  being  regent  at  the  age  of  2\,'noT 
furnished  any  remedy  against  his  permitting  such  marriages  to  others 
of  the  blood  royal,  the  regal  power  fully  vesting  in  him  as  to  this 
purpose,  and  without  the  assistance  of  his  council.  And  another 
protest  was,  that  the  bill  was  essentially  wanting  to  its  avowed  pur- 
pose, in  having  provided  no  guard  against  the  greater  evil,  the  improper 
marriages  of  the  princes  on  the  throne.(A)  In  the  course  of  its  pro- 
gress, one  of  the  first  measures  that  was  taken  was  to  demand  the 
opinion  of  the  judges,  how  far,  by  the  law  of  this  kingdom,  the  king  is 
entrusted  with  the  care  and  approbation  of  the  marnages  of  the  royal 

,    ^  AnaaaJ  Reg.  15  vol.  p.  91*.  (k)  Lords*  Joorn.  3d  March  1772,  toI.  33, 

pp.S78,279. 
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fiimiljr.  The  followtog  opinion  wm  giveo  bv  the  judgei  present: 
**  We  are  all  of  opinion  that  the  care  and  approbation  of  the  marriages 
of  the  king's  children  and  grandchildren,  and  of  the  presumptive  heir 
to  the  crown  (other  than  the  issue  of  princesses  married  into  foreign 
families,)  do  belong  to  the  kings  of  this  realm ;  but  to  what  other 
branches  of  the  royal  family  such  care  and  approbation  extend,  we 
do  not  find  precisely  determined."(t) 

It  is  obaerired  by  Mr.  Burge(i)  that  this  act  does  not,  liHe  the  mar- 
riage act,  in  express  terms  restrain,  nor  can  it,  from  the  nature  of  its 
provisions,  be  construed  to  restrain  its  operation  to  a  matrimonial 
contract  which  has  been  made  in  England.  The  conditions  which  it 
enjoins  admit  of  a  performance  in  whatever  place  the  marriage  is 
celebrated.  The  judicial  tribunals  of  England  must  necessarily  be 
bound  by  this  statute,  and  *could  not  recognize  a  mar-  p  ^  .„  ^ 
riaffe  contracted  in  contravention  of  its  provisions.    And  ^  ^ 

if  this  act  be  considered  as  affecting  those  who  are  the  objects  of 
legislation  by  the  British  parliament,  and  without  regard  to  the  rcla- 
tiqn  in  whicn  the  descendants  of  George  the  Second  stand  to  the 
kingdom  of  Hanover,  foreign  tribunals  would  not,  consistently  with 
the  principles  on  which  the  comitat  gentium  is  adopted,  treat  it  as 

Marriage  of  His  Royal  Highness  the  Duke  cf  Sussex.'] — At  the  close 
of  the  year  1792,  his  Royal  Highness  the  Duke  of  Sussex  became 
acquainted,  at  Rome,  with  Lady  Augusta  Murray,  daughter  of  the 
Earl  of  Dunmorc,  previously  wholly  unknown  to  him.  An  attach- 
ment sprung  up  between  them,  and  after  a  few  months  they  inter- 
married. 

The  marriage  ceremony  was  performed  by  a  minister  of  the  Church 
of  England,  according  to  the  liturgy  of  that  church ;  and  it  was  also 
preceded  by  a  written  formal  contract  of  marriage,  signed  by  both 
parties,  almost  per  verba  de  prcesenti  in  the  nature  of  e8pousals.(m) 

(t)  17  foL  PtrL  HisL387.  See  the  opinion  {k)  1  Comm.  on  Foreign  Lew,  198. 

•f  the  jndgee  in  the  raign  of  George  1,  when  (/)  1  Barge  on  Foreign  Law,  198. 

Umj  were   eonenlted   on   the   prercM^ative  (m)  The  contract  was  in  the  worde  iU- 

cUimed  by  the  king  over  his  mndchildren.  lowing : — *  On  my  knees,  before  God  our 

Teaofthejndgesceftified  their  opinion,  that  Creator,   I,  Augustus   Frederick,   promise 

the  edaoation  and  eere  of  the  persons  of  the  thee  Augusta  Murray,  and  swear  upon  the 

king's  grandchildren  then  in  jQogUnd,  and  Bible,  as  I  hope  for  salvation  in  the  world  to 

of  UM  eldest  son  of  the  Prince  of  Wales,  «ome,  that  I  will  take  thee,  Augusta  Mar. 

epben  hie  nujesty  abouki  think  fit  to  cause  ray,  ibr  my  wife,  for  better  for  worse,  for 

him  to  oome  into  Enghnd,  and  the  order-  richer  for  poorer,  in  sickness  and  in  health, 

ing  the  place  of  their  abode,  and  appoint-  to  lore  and  to  cherish  till  death  do  us  part : 

iag  their  gorernore  end  gofremesses,  and  to  kire  but  thee  only,  and  none  other,  and 

4itber  inetrudon,  attendants,  and  senrants,  may  God  forget  me  if  I  ever  forget  thee. 

mmd    the   care  and   approbation   of   their  The  Lord's  name  be  praised;  so  bless  me; 

marriages  when  grown  up,  did  beking  of  so  bless  us,  O  God;  and  with  my  hand- 

jight  to  the  king  (?this  realm.    Two  of  the  writing  do  I,  Augustus  Frederick,  this  sign, 

judges  were  of  opinion,  that  ahhoogh  ths  March  Slat,  1793,  at  Rome,  and  put  my  seal 

care  and  approbation  of  the  marriages  of  the  to  it  and  my  name.           (Signed.) 

king's  grandchildren  bekinged  to  the  king,  Augustus  Frederick."  (l.  s.) 

yet  that  it  was  not  exclusive  of  their  father ;  A  similar  engagement,  in  the  handwriting 

and  that  the  father  had  in  all  cases  a  right  of  Lady  Augusta,  and  signed  by  her,  was 

to  the  custody  and  education  of  his  children,  subjoined  at  the  fool  of  the  abore  paper.«~ 

— Fortescoe,  401 — 440;   15    Howell's  St.  Papers  elucidating  tlie  claims  of  Sir  Augus- 

Trials,  1300*1330.  See  I  Bl.  Com.  225, 226.  tus  D'£ete,  pp.  4—7. 
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On  the  return  of  the  rojral  couple  to  England*  they  were  married 
again  by  banns  in  the  parish  church  of  St.  George,  Hanover  Square. 
The  second  marriage  having  attracted  the  attention  of  George  the 
Third,  his  majesty,  acting  by  his  procurator  general,  caused  a  suit  to 
be  instituted  for  the  purpose  of  ootaining  a  sentence  declaratory  of 
the  marriage  de  facto  of  his  Royal  Highness  with  Lady  Augusta 
Murray,  as  had  in  violation  of  the  royal  marriage  act.  The  sen- 
tence declared  that  there  was  no  sufficent  proof  by  witnesses  of  the 
marriage  at  Rome,  but  that  if  any  such  marriage,  or  rather  show  or 
r  *43  1  ^^SY^^  ^  marriage,  was  in  fact  had  *or  solemnized,  at 
^  •■  the  said  city  of  Rome,  between  the  said  parties,  the  said 

pretended  marriage  was  and  is  absolutely  null  and  void  to  all  intents 
and  purposes  in  law  whatsoever.(7i) 


SECT.  3. — or  MARRIAGES  IIT  THE  BRITISH  COLOlflES. 


The  law  of  marriage  in  the  British  colonies  is  either  that  which 
prevailed  in  England  previously  to  the  passing  of  the  first  marriage 
act  in  1753,(a)  or  such  as  has  been  established  by  their  own  muni- 
cipal law ;  for  that  act,  as  well  as  the  present  marriage  acts,(6)  are 
confined  to  Epgland  and'Wales.  Thus  we  have  already  seen  that  a 
marriage  between  two  British  subjects,  celebrated  at  Madras  by  a 
Roman  Catholic  priest  in  a  private  room,  w^s  held  to  be  valid.(c) 

East  Indies.'] — Members  of  the  church  of  Scotland,  resident  in  the 
East  Indies,  had  usually  been  married  by  ministers  of  their  own 
church.  But  Presbyterian  ministers  not  receiving  episcopal  ordina- 
tion, are  not,  according  to  the  English  law,  deemed  to  be  in  holy 
orders ;  and  it  had  been  held,  that  natives  of  Scotland,  resident  in 
India,  were  to  be  considered  as  having  an  English  domicil.((f)  It 
therefore  became  doubtful  whether  these  marriages  were  not  to  be 
governed  by  the  English  law,  according  to  which  they  would  have 
stood  upon  the  same  footing  as  contracts  de  prcesenti  before  the  first 
marriage  act(e) 

Solemnization  of  Marriages  in  India  by  Ministers  of  the  Church  of 
r  ^^  1  Scotland.'] — ^The  stat.  68  Geo.  3,  c.  84,  after  reciting,  *that 
■-  •'  doubts  had  arisen  concerning  the  validity  of  marriages 

which  have  been  had  and  solemnized  within  the  British  territories  in 


(fi)  He§ettine  t.  Lady  Augu§ta  Murray^  the  children  of  his  royal  bighnen  the  Duke 

I4th  Jaly,  1794,  3  Addaros  R.  400,  401  n.  of  Sussex,  elucidated,  a  Juridical  Exercita* 

Two  learned  counsel  are  stated  to  have  been  tion  by  Sir  John  Dillon,  Knt.,  1832. — See 

of  opinion,  after  great  consideration,  that  the  Papers  elucidating  the  Claims  of  Sir  Augos- 

royal  marriage  act  does  not  extend  to  any  tus  D*E8te,  1831,  Law  Magaxine,  vol  7,  pp. 

marriages  by  any  descendants  of  George  9,  176,  432. 

contracted  and  solemnized  bona  fide  out  of  {n)  26  Gto.  2,  c.  33. 

Great  Britain  and  beyond  the  limits  of  British  (6)  4  Geo.  4,  c.  76 ;  6  &,  7  Will.  4,  c.  85. 

jurisdiction,  and  that  the  marrisge  of  his  (e)  Lautour  ▼.  Teadale^  8  Taunt  830 ;  2 

royal  highness  the  Duke  of  Sussex  at  Rome,  Marsh.  243;  ante,  p.  36,  37. 

was  not  a  marriage  impeachable  under  that  {d)  Bruce  ▼.  Bruee^  6  Br.  P.  C.  566,  2nd 

statute.    See  the  opinion  of  Stephen  Lush-  ed. 

ington  and  Griffith  Richards,  dated  Doctors*  (e)  See  2  Roper  on  Husband  and  Wife, 

Commons,  13th  July,  laSl.  bj  Jacob,  439,  460. 

Thi»  opinion  will  be  found  in  tho  case  of 
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India*  by  ordtined  ministers  of  the  church  of  Scotland,  as  by  law 
established,  and  that  it  was  expedient  that  such  doubts  should  be 

Siuietedy  and  that  the  law  respecting  such  marriages  should  be  declared 
or  the  future,  declared  and  enacted,  "  that  all  marriages  heretofore 
had  and  solemnized,  or  which  shall  be  had  and  solemnized  within  the 
said  territories  in  India,  before  th^  Slst  day  oj[  December  now  next 
ensuing  (1818,)  bv  ordained  ministers  of  the  church  of  Scotland,  as 
by  law  established,  shall  be  and  shall  be  adjudged,  esteemed,  and 
taken  to  have  been  and  to  be  of  the  same  and  no  other  force  and 
eflfect  as  if  such  marriages  had  been  had  and  solemnized  by  clergymen 
of  the  Church  of  England,  according  to  the  rites  and  ceremonies  of 
the  Church  of  England ;  and  that  from  and  after  the  said  thirty-first 
day  of  December  now  next  ensuing,  all  marriages  between  persons, 
both  or  one  of  such  persons  being  members  or  member  of  or  holding 
communion  with  the  church  of  Scotland,  and  making  a  declaration 
to  the  effect  hereinafter  mentioned,  which  marriages  shall  be  bad  and 
solemnised  within  the  British  territories  in  India,  by  ordained  minis- 
ters^ of  the  church  of  Scotland  as  by  law  established,  and  appointed 
by  the  United  Company  of  Merchants  of  England  trading  to  the  East 
Indies,  to  officiate  as  chaplains  within  the  said  territories,  shall  be  and 
shall  be  adjudged,  esteemed,  and  taken  to  be  of  the  same  and  no  other 
force  and  effect  as  if  such  marriage  were  had  and  solemnized  by 
clergymen  of  the  church  of  England,  according  to  the  rites  and  cere- 
monies of  the  church  of  England :  provided  always,  that  from  and 
after  the  said  thirty-first  day  of  December,  no  such  marriage  as 
aforesaid  shall  be  had  and  solemnized  till  both  or  one  of  such  persons, 
as  the  case  may  be,  shall  have  signed  a  declaration  in  writing,  in 
dufdicate,  stating  that  the^,  or  he,  or  she,  as  the  case  may  be,  are  or 
is  members  or  member  of*^  or  holding  communion  with  the  church  of 
Scotland,  by  law  established." 

Delivery  and  Transmission  of  Certificate  of  Marriage  by  Minis* 
ier^ — By  the  second  section  it  is  enacted,  "  that  the  minister  by  whom 
sucn  marriage  shall  be  solemnized,  shall,  immediately  upon  the  solem- 
nization thereof,  certify  such  marriage  *by  a  writing  unaer  r  ^ . .  ^ 
his  hand  in  duplicate,  subjoined  to  or  indorsed  upon  the  l-  -* 

declaration  in  duplicate  hereinbefore  mentioned,  specifying  in  such 
certificate  the  names  and  descriptions  of  the  parties  between  whom, 
and  of  the  witnesses  in  whose  presence  the  said  marriage  has  been 
had  and  solemnized,  and  the  time  and  place  of  the  celebratipn.of  the 
same ;  and  such  certificate  in  duplicate  shall  be  also  signed  forthwith 
by  the  parties  entering  into  such  marriage,  and  by  the  witnesses  to 
the  same;  and  the  minister  ofliciating  shall  deliver  one  duplicate  of 
such  declaration  and  certificate  to  the  persons  married,  or  to  one  of 
them,  and  shall  transmit  the  other  duplicate  of  such  declaration  and 
certificate  to  the  chief  secretary  of  government  at  the  presi- 
dency within  which  such  marriage  shall  nave  been  had  and  solem- 
nized." 

British  Guiana^  the  Cape  and  Ceylon!] — In  British  Guiana,  the 
Cape,  and  Ceylon,  the  solemnities  required  in  the  celebration  of  the 
act  of  marriage,  in  order  to  render  it  valid,  are : — 

Ist.  A  declaration  before  the  magistrate  or  commissaries  for  mar- 
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riagd  causes,  of  the  desire  of  the  parties  to  intermany,  and  a  request 
of  the  three  Sundays'  publication  of  the  bann8.(/) 

Sndly.  The  payment  of  the  stipulated  duty  oa  inarriages.(f ) 

3rd.  The  marriage  banns  or  proclamations,  which  are  three  in 
iumber»(A)  and  must  run  without  interruption,  are  published  at  the 
court  house,  or  in  the  church,  in  the  domicil  of  the  bride  and  bride- 
groom, or  where  within  a  year  and  a  day  they  last  lived.(t)  These 
publications  run  from  eight  to  eight  days :  unless  for  very  weighty 
teasons  it  be  permitted  to  publish  two  or  three  in  one  day.(i) 

la  the  case  of  opposition  to  the  marriage,  on  the  ground  of  a  pre- 
vious contract,  or  for  other  reasons,  the  party  opposing  applies  to  the 
r  *46  1  i^^S®'  ^^  proper  authority,  and  enters  a  caveat  *against 
V  •'the  marriage,(/)  whereon  the  usual  proceedings  take 

place  and  an  appeal  lies.(»i) 

4thly.  After  the  regular  and  uninterrupted  publication  of  the  banns, 
follows  the  completion  of  the  marriage.  Formerly,  where  the  parties 
were  of  the  retbrmed  religion,  the  marriage  was  performed  by  a 
minister  in  the  church ;  and  if  they  were  m  a  different  religion,(fi) 
by  a  magistrate  at  the  court-house.  But  now^  in  all  cases,  it  is  cele- 
brated by  the  magistrate.(o)  Many  persons  still  adhere  to  the  old 
custom  of  having  the  ceremony  performed  in  church,  but  this  is 
optional  and  not  necessary. 

A  marriage,  wherein  the  above  solemnities  are  not  observed,  is  null 
tind  void.(p) 

.  Order  in  Council  a»  iotke  Celebration  of  Marriages  in  the  Crown 
Colonie9.]-^An  order  in  council  has  been  made  respecting  marriages 
within  the  colonies  of  British  Guiana,  Trinidad,  St.  Lucia,  the  Cape 
of  Grood  Hope,  and  Mauritius,  and  all  islands  and  territorities  depend- 
ent upon  any  of  such  colonies,  and  for  establishing  such  regulations 
relative  to  marriages  as  are  rendered  necessary  by  the  change  which 
has  taken  place  in  the  condition  of  society  in  such  colonies.^)  The 
order  recites,  that  ''since  the  abolition  of  slavery  throughout  the 
British  colonies,  plantations  and  possessions  abroad,  the  marriage 
laws  of  the  said  colonies,  plantations,  and  possessions  have  beea 
round  inappropriate  to  the  altered  condition  thereof,  and  inadequate  to 
Ibe  ipcreased  desire  for  lawful  matrimony  therein :  and  recites  that 
it  is  expedient  and  necessary  to  amend  the  said  marriage  laws,  and 
lo  adapt  the  same  to  the  altered  state  and  condition  of  society  in  the 
aaid  colonies,  plantations  and  possessions,'*  it  is  therefore  ordered,  that 
it  shall  be  lawtul  for  any  minister  of  the  christian  religion,  ordained  or 
otherwise  set  apart  to  the  ministry  of  the  christian  r^igion,  according 
lo  the  usage  ot  the  persuasion  to  which  he  may  belong,  to  publish, 
Within  the  colonies  of  British  Guiana,  Trinidad,  Sl  Lucia,  the  Qipe 

(/)  Vott  UK  dS.  tit  8,  n.  3;  Vmn  LSBoen  (t)  Amtxenii  Init  Jur.  Belg.  Cif.  d.  L  i. 

Gnul  For.  Ub.  1,  o.  14;  Via  der  Keeuei  61. 

Thee.  83, 84,  85 ;  PoL  Ordonn.  art  3.  (m)  Vaii  der  Keessel  Thes.  81. 

(g)  Ordoon.  96  Oct.    1695 ;  PubUc,   3  (n)  Pol.  Ord.  art  3 ;  Arntzenii,  d.  I.  a.  64, 

DeoeoilMr,  1695.  teq. 

(A)  Pol.  Ordoon.  art  3.  (o)  Public  Holl.  7  May,  1795. 

(i)  AmCienu  loft  Jur.  Bclg.  Ci?.  part3,  (p)  Pol.  Ordonn.  art  13;   1  Bur^e  on 

tit  3,  a.  69.  Foreign  Law,  174,  175. 

(k)  Loenina  Daoia.  et  Obierr.  Caa.  79,  pp.  (o)  London  GaKtte,  Tueaday,  September, 

513,52a  18,1838. 
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of  Good  Hope,  and  Mauritius  or  any  of  them,  banns  of  marriage 
between  •persons  desirous  of  being  joined  together  in  r  ^.j  n 
matrimony,  and  after  such  banns  shall  have  been  duly  ^  ^ 

Eublished  in  the  manner  therein  prescribed,  to  solemnize  matrimony 
etween  the  said  parties  according  to  such  form  and  ceremony  as 
shall  be  in  use  or  be  adopted  by  the  persuasion  to  which  the  minister 
solemnizing  such  marriage  shall  belong.  The  order  then  proceeds  to 
authorize  the  solemnization  of  the  marriages  of  persons  under  age, 
without  the  consent  of  the  parents  or  guardians  or  other  person  (if 
any)  whose  consent  is  required  by  law,  unless  such  parents  or  guar- 
dians or  other  person,  or  ane  of  them,  shall  forbid  the  marriage,  and 
give  notice  thereof  to  such  minister  before  he  has  solemnized  the 
same.  And  in  places  where  there  may  not .  be  any  such  minister  of 
religion,  or  not  a  sufficient  number  of  such  ministers  to  afford  conve- 
nient facilities  for  marriaee,  it  provides  for  the  appointment,  by  the 
governor  of  the  colony  of  a  marriage  officer  to  solemnize  marriages 
within  such  part  or  parts  of  the  colony  in  which  such  appointment 
shall  be  made,  as  the  TOvemor  shall  from  time  to  time  direct.  The 
order  also  provides  for  the  public  solemnization  of  the  marriages 
before  witnesses,  and  for  the  registration  of  the  marriages.  The 
order  then  legalizes  retrospectively  all  marriages  contracted  and 
solemdized  previous  to  the  abolition  of  slavery  in  the  said  colonies, 
plantations  and  possessions,  between  slaves,  and  between  parties,  one 
of  whom  was  a  slave,  and  also  in  some  cases  between  free  persons  of 
colour,  and  since  the  abolition  of  slavery,  between  apprentices  and 
other  persons  of  free  condition,  by  ministers  of  the  christian  religion 
other  trian  clergymen  of  the  church  of  England ;  and  indemnifies  all 
persons  who  may  have  solemnized  any  such  marriages  or  reputed 
marriages,  or  who  have  in  any  manner  assisted  thereat;  and 
provides  for  the  preservation  of  the  evidence  and  registers  of  such 
marriages ;  and  also  legalizes  retrospectively  marriages  de  facto 
between  persons,  one  or  both  6f  whom  were  in  the  condition  of 
slavery,  but  which  marriages  de  facto  had  never  been  sanctioned-by 
any  public  ceremony«  or  formally  registered,  upon  such  persons, 
within  one  year  after  the  coming  into  operation  of  this  order,  duly 
soIemninizinK  the  marriage  ceremony  before  any  clergymen  of  the 
established  church,  *or  in  any  manner  authorised  by  this  r  ^.g  ^ 
order;  and  making  a  declaration,  attested  by  the  wit-'-  ^ 

nesses  present,  and  signed  by  the  minister  or  marriage  officer  before 
whom  the  ceremony  was  performed,  of  the  fact  of  the  marriage,  and 
the  names  and  ages  of  the  children  born  of  the  marriage.  Thi^  order 
also  contains  directions  as  to  the  registration  of  marriages. 

JVewfoundland.'] — The  stat.  67  Geo.  3,  c.  51,  for  regulating  the 
celebration  of  marriages  in  Newfoundland, — aAer  reciting  that  a 
doubt  existed  whether  the  law  of  England,  requiring  religious  cere- 
monies in  the  celebration  of  marriage  to  be  performed  by  persons  in 
holy  orders,  for  the  perfect  validity  of  the  marriage  contract,  was  in 
force  in  Newfoundland ;  and  by  reason  of  this  doubt,  marriages  had 
been  of  late  celebrated  in  Newfoundland  by  persons  not  in  holy- 
orders  ;  and  that  great  inconvenience  and  irregularities  might  arise 
if  these  doubts  should  continue  to  prevail,^^enacted,  '*  that  after  the 
1st  January,  in  the  year  1818,  all  marriages  had  lu  '{^QVilovsxviiXAxA 
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shoQld  be  celebrated  by  persons  in  holy  orders ;  and  all  marriages 
which  should  be  contracted  or  celebrated  in  Newfoundland  contrary 
to  the  act,  after  the  1st  of  January,  in  the  year  1818,  should  be  void.'' 
This  act  did  not  extend  to  any  marriages  which  might  be  had  under 
circumstances  of  peculiar  and  extreme  difficulty  in  procuring  a  person 
in  holy  orders  to  perform  the  celebration,  and  in  wnioh  the  Taw  might 
on  that  account  otherwise  determine  on  the  validity  of  such  marriages. 
lo  all  such  cases  the  circumstances  of  the  case,  and  the  actual  con- 
tract of  marriage,  were  required  to  be  certified  on  the  oath  of  the 
parties,  before  the  magistrate  nearest  to  the  usual  residence  of  the 
parties,  or  either  of  them,  or  before  some,  other  person  duly  autho- 
rised by  the  governor  or  ofiicer  administering  the  government  at 
Newfbundlan(^  to  administer  such  oath. 

This  act  did  not  extend  to  marriages  had  before  the  1st  January, 
1818. 

The  5  Geo.  4,  c.  68,  repealed  the  preceding  act  after  the  25th 
March,  1825,  and  declared  all  marriages  before  the  17th  June,  1824, 
in  Newfoundland,  and  which  had  not  been  adjudged  void,  and  all 
r  *49  1  i^^^ri^S^*  there  previously  to  the  25th  *March,  1825,  aa 
I*  -'    valid  as  if  the  57  G^o.  3,  c.  51,  had  not  passed. 

The  2d  section  of  5  Geo.  4,  c  68,  required  all  marriages  thereafter 
to  be  had  in  Newfoundland  to  be  celebrated  by  persons  in  holy  orders, 
except  in  the  cases  thereinafter  provided  for.  One  of  the  principal 
secretaries  of  state,  or  the  governor  of  the  colony,  was  empowered  to 

£mnt  licenses  to  celebrate  marriages  within  the  colony  or  its  depen- 
Dcies  to  any  teacher  or  preacher  of  religion  in  the  colony,  not  fol- 
lowing any  trade  or  business,  or  other  profession  or  employment  than 
that  of  a  schoolmaster,  provided  such  persons  took  the  oaths  pre- 
scribed by  52  Geo.  3,  c.  155.(f)  Such  licensed  persons  were  em- 
powered to  celebrate  marriages  in  cases  where,  by  reason  of  the  dif- 
ficulty of  internal  communication,  the  woman  could  not  without 
inconvenience  repair,  for  the  purpose  of  contracting  marriage,  to 
some  established  church  or  chapeL  A  penalty  was  imposed  for  cele- 
brating a  marriage  in  any  case  where  such  inconvenience  did  not 
exist,  although  the  marriage  was  not  rendered  invalid  by  reason  of 
any  such  illegality  on  the  part  of  the  person  celebrating  it.(()  The 
presence  of  two  credible  witnesses  was  required  at  the  celebration  of 
such  marriages  under  a  penalty ;  but  the  want  of  such  witnesses  did 
not  invalidate  the  marria^e.(tt)  The  act  also  contains  provisions  as 
U>  the  certificates  and  registers  of  marriages.(x) 

This  act  was  to  remain  in  forcfe  for  five  years  only,(y)  but  it  was 
dontinued  by  subsequent  acts.(z)  By  statute  2  &  3  Will.  4,  c.  78,  s. 
1,  bis  majesty,  or  any  governor,  lieutenant-governor,  or  officer  admi- 
nistering the  government  of  Newfoundland,  in  pursuance  of  any  com- 
mission addressed  by  his  majesty,  with  the  advice  or  consent  of  the 
Houses  of  General  Assembly  convoked  by  his  majesty  from  the  inha- 
bitants of  the  colony,  was  empowered  by  any  acts  to  be  from  time  to 
time  for  that  purpose  passed,  to  repeal  in  whole  or  in  part,  or  to 
amend,  alter,  or  vary  the  act,  5  Geo.  4,  c.  67,  (for  the  better  adminis- 

(#)  5  Om.  4, 0.  €8,  t.  3.  <jt)  SceUoni  6—3. 

<|)  SeoL  4  (y)  SeoL  10. 

(m)  80ct.  &  (s)  10  Geu  4, 0. 17 ;  3  &  3  Will  4,  c.  78. 
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tratton  of  justice  in  Newfoundland,)  and  the  abovementioned  acts  5 
Geo.  4t  c  68,  and  the  10  Geo.  4,  c.  17. 

•In  pursuance  of  this  power  by  stat.  8  Will  4,  c.  10,  of  r    ^-q    -• 
the  colonial  parliament,  the  5  Geo.  4,  c.  68,  was  repealed,    ^  -' 

except  so  far  as  such  act  repealed  the  57  Geo.  3,  c.  51,  and  except 
so  far  as  it  legalized  all  marriages  in  Newfoundland  had  within 
a  certain  period,  and  declared  them  to  be  valid.  By  the  2d  section, 
all  marriages  are  to  be  celebrated  by  persons  in  holy  orders,  or  by  any 
resident  minister  publicly  recognized  as  the  pastor  and  teacher  of  any 
congr^ation  having  a  church  or  chapel,  or  employed  as  such  teachers 
or  preachers,  being  duly  licensed  to  celebrate  marriage  by  the  gover- 
nor. Such  marriages  must  be  celebrated  in  the  presence  of  two  cre- 
dible witnesses,  under  a  penalty;  but  the  want  of  such  witnesses  shall 
not  invalidate  the  marriage.  It  is  made  a  misdemeanor,  subject  to  a 
penalty  not  exceeding  50/1,  for  persons  authorized  to  celebrate  mar- 
riage to  perform  any  marriage  between  any  two  persons,  either  of 
whom  shall  be  under  age  without  having  published  banns  thereof  on 
three  successive  Sundays  in  some  church  or  chapel ;  or  if  there  be 
no  church  or  chapel,  then  after  notice  of  the  intended  marriage  shall 
have  been  placarded  in  some  conspicuous  public  place  of  resort  for 
three  weeks  preceding  the  celebration  of  the  proposed  marriage,  or 
without  having  first  obtained  the  consent  of  the  parents  or  guardians 
of  such  person  or  persons  under  age. 

All  marriages  are  to  be  registered  in  a  book  to  be  kept  for  that  pur- 
pose in  the  church  or  chapel  where  the  marriage  is  celebrated.  The 
rejgister,  or  a  copy  attested  by  the  clergyman  or  teacher  licensed  as 
aforesaid,  is  made  proof  of  the  due  celeoration  of  the  marriage.(a) 

Where  the  residence  of  any  woman  about  to  be  married  shall  be 
distant  ten  miles  from  the  residence  of  the  nearest  clergyman,  or 
teacher  or  preacher  licensed  as  aforesaid,  any  magistrate,  being  first 
duly  licensed  by  the  governor  to  celebrate  such  marriage,  and  if 
there  be  no  such  teacner,  nor  any  magistrate  licensed  as  aforesaid, 
•  residing  within  fifteen  miles  of  the  woman  about  to  be  married  as 
aforesaid,  then  any  layman  duly  licensed  by  the  governor  may  cele^ 
brate  marriage  between  any  persons  resident  in  such  place  as  afore- 


who  is  to  enter  the  same  in  a  register  of  marriages  to  be  by  him  kept 
for  the  purpose,  and  to  be  open  for  inspection,  and  on  payment  of  25. 
M.  a  correct  copy  of  such  entry  is  to  be  given.(c)  And  such  last- 
mentioned  register,  or  an  attested  copv  thereof,  is  to  be  received  as 
evidence  of  the  due  celebration  of  such  marriage. 

Upper  Canada.] — In  Upper  Canada,  by  the  38  Geo.  3,  c.  6,  s.  1, 
**  marriages  of  all  persons  not  under  any  canonical  disqualification  to 
contract  matrimony,  which  before  the  passing  of  the  act  had  been 
publicly  contracted  before  any  magistrate  or  commanding  officer  of 
a  post,  or  adjutant,  or  surgeon  of  a  regiment  acting  as  chaplain,  or 
any  other  person  in  any  public  office  or  employment,  were  confirmed, 

(«)  Sect  5,  6.  (c)  Sect  9. 

(6)  Sect  & 
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and  the  parties  who  had  contracted  such  marriage,  and  the  issue 
thereof,  intitled  to  all  the  rights  and  benefits,  and  subject  to  all  the 
obligations  arising  from  marriaffe  and  consanguinity,  in  as  full  and 
ample  a  manner  as  if  the  said  marriages  had  respectively  been 
solemnized  according  to  law."  The  act  prescribes  the  method  of  pre- 
serving the  testimony  of  such  marriages,  and  makes  the  register  of 
such  marriage  or  an  attested  copy  thereof,  sufficient  evidence  of 
such  marriage  and  the  birth  of  children.(rf)  The  act  then  provides,(c) 
"  that  until  there  should  be  five  parsons  or  ministers  of  the  Church  of 
England,  severally  incumbent  or  doing  duty  on  and  in  their  respective 
parishes,  in  any  one  district  within  the  province,  parties,  when  neither 
of  them  are  living  within  the  distance  of  eighteen  miles  of  any  par- 
son or  minister  of  the  Church  of  England,  might  apply  to  any  nelgh^ 
bouring  justice  of  the  peace  within  the  district,  and  declare  the  same; 
whereupon  such  justice  should  cause  to  be  affixed  in  some  public  place 
within  the  township  or  parish  wherein  the  pai'ties  reside,  or  if  they 
should  reside  in  different  townships  or  parishes,  then  in  the  most  pub- 
lic place  within  each  of  the  said  townships  or  parishes,  a  notice  of 
their  intention,  in  the  form  therein  mentioned."  The  marriage  jnay 
r  #52  1  ^^^"  *^  celebrated  by  the  justice  of  the  peace  according^ 
•-  J    to  the  form  prescribed  by  the  chgrch  of  England.    The 

act  having  pointed  out  tne  manner  in  which  the  arrival  of  the  requi- 
site number  of  ministers  shall  be  made  known,  enacts  "that  the 
liuthority  of  the  justices  of  the  peace  to  marry  shall  then  cease,  and 
that  any  marriage  performed  by  them  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever."(/) 

It  is  no  valid  objection  to  the  legality  of  any  marriage  theretofore 
solemnized  by  any.  parson  or  minister,  either  by  licence,  or  afler  due 
publication  of  banns,  or  thereafter  to  be  solemnized,  that  the  same  was 
not  solemnized  in  a  church  or  chapel  duly  consecrated,  nor  is  any 
such  marriage  on  account  thereof  to  be  held  or  taken  to  be  illegal.(^) 

By  a  subsequent  act  of  the  legislature  of  Upper  Canada,(A)  **  the 
minister 'and  clergyman  of  any  congregation  or  reliffious  community  , 
pf  persons  professing  to  be  members  of  the  church  of  Scotland,  or  * 
Lutherians,  or  Calvinists,  who  shall  be  authorized  in  manner  therein- 
after directed,  may  celebrate  the  ceremony  of  matrimony  according 
to  the  rites  of  such  church  or  religious  community  between  any  two 
persons,  neither  of  whom  are  under  any  legal  disqualification  to  con- 
tract matrimony,  and  one  of  whom  shall  have  been  a.  member  of  such 
congregation  or  religious  community  at  least  six  months  before  the 
9aid  marriage." 

But  "  no  person  is  to  be  taken  or  deemed  to  be  a  minister  or  clergy- 
man of  any  such  congregation  or  religious  community,  within  Uie 
intent  and  meaning  ot  this  act,  who  shall  not  have  been  regularly 
ordained,  constituted,  or  appointed,  according  to  the  rites  and  forms 
of  such  congregation  or  religious  community,  and  unless  he  shall  have 
appeared  before  the  justices  of  the  peace  assembled  in  quarter  ses- 
sions, in  the  district  which  he  shall  rei&ide,  when  not  less  than  six 
magistrates,  besides  the  chairman,  shall  be  present,  and  shall .  have 

(d)  Sect  2.  (g)  Sect  6. 

C^;  Sect  3.  (i)  38  Geo.  3,  c.  4,  i.  1. 
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with  him  at  least  seven  respectable  persons*  members  of  the  con- 
ation or  religious  commanity  to  which  he  belongs,  i^i^ho  shall 
ire  him  to  be  their  minister  or  clergyman,  and  unless  he  shall  pro- 
proofs  of  his  ordination* ^constitution,  or  appointment  r  ^.^  n 
at  office,  and  have  taken  the  oath  of  all^iance."(2)      '-  ^ 

is  further  enacted,  "  that  no  such  minister  or  clergyman  shall  at 
time  celebrate  the  ceremony  of  matrimony  between  any  two  per* 
as  above  described,  unless  he  shall,  on  three  several  Sundays 
«  he  shall  celebrate  the  said  ceremony,  openly,  and  with  a  loud 
5»  in  the  church,  chapel,  meeting-house,  or  other  place  of  worship 
ich  congregation  or  religious  community,  either  in  some  interme- 
\  part  of  the  service,  or  immediately  before  it  begins,  or  imme- 
(ly  after  it  is  ended,  declare  his  intention  so  to  do ;  and  shall,  at 

time  of  making  such  declaration,  also  declare  the  number  of 
I  he  shall  have  made  such  declaration  respectively ;  or  unless 

minister  or  clergyman  shall  have  been  duly  authorized  by  license, 
f  the  hand  and  seal  of  the  governor,  to  celebrate  the  said  cere- 
Y  between  the  two  persons  therein  named."(j') 
lie  parties  married  may  demand  of  the  minister,  in  the  form 
dn  mentioned,  a  certificate  of  the  marriage,  which  is  to  be 
lered.(it) 

moer  Canada.] — The  decrees  of  the  council  of  Trent  were  never 
itted  as  of  authority  in  France.  The  ordinance  of  Blois,  art.  40 ; 
diet  of  Henry  4,  of  Dec.  1606  ;  and  the  declaration  of  Louis  13, 
I9  art.  1,  constituted  the  marriage  law  of  that  kingdom  before  the 
lution.  It  was  required  that  at  the  celebration  of  the  marriage, 
witnesses  should  assist  with  the  cur6,  who  was  to  receive  the 
ent  of  the  parties,  and  join  them  together  in  wedlock  according 
e  form  practised  in  the  church.  The  priest  was  prohibited  from 
Nrating  the  marriage  of  any  other  persons  than  those  who  were 
»wn  parishioners,  unless  with  the  written  permission  of  the  cur6 
e  bishop.  There  must  have  been  a  previous  publication  of  banns 
kree  successive  days  in  the  church  of  the  parish  in  which  the 
es  resided ;  or  in  the  churches  of  both  their  parishes,  if  they 
M  in  different  parishes.(/)  *Those  ordinances  were  r  ^-.  1 
■ded  to  LfOwer  Canada.(m)    SiiK:e  this  province  has  ^  -' 

me  part  of  the  Briftifh  domiiMOs,  certain  marriages  celebrated 
I  have  been  made  legal  by  the  legislature. 
f  44  Geo.  3,  c.  ll,(7i)  all  marriages  solemnized  since  13th  Sep- 
ler  1759,  in  Lower  Canada,  by  any  minister  or  reputed  minister 
e  church  of  Scotland,  or  by  any  protestant  or  reputed  protestant 
NDting  minister,  or  by  any  justice  of  the  peace,  are  declared  to  be 
1  in  law  to  all  civil  purposes.  But  the  act  did  not  confirm  any 
lage  between  persons  who  could  not  legally  marry,  nor  confirm 
marriage  which  should  be  celebrated  alter  the  passing  of  that 

The  1  G^.  4,  c.  19,  contains  a  similar  confirmation  of  mar- 
is theretofore  solemnized  in  the  inferior  district  of  Gaspd    And 

Bwt  3.  ],  n.  349, 363 ;  IVAj^ucnaeao,  torn.  5. 

Sect  4.  (Ml)  1  Bufise  un  Foreigo  L>aw,  175, 176. 

8eeL  5.  (n)  '2d  May,  ldU4. 

Poliiier,  Traits  de  M&ria|^,  part  iv.  c. 
LT,  1841.— F 
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and  the  parties  who  had  contracted  such  marriage,  and  the  issue 
thereof,  intitled  to  all  the  rights  and  benefits,  and  subject  to  all  the 
obligations  arising  fronn  marriage  and  consanguinity,  in  as  full  and 
ample  a  manner  as  if  the  said  marriages  had  respectively  been 
solemnized  according  to  law."  The  act  prescribes  the  method  of  pre- 
serving the  testimony  of  such  marriages,  and  makes  the  register  of 
such  marriage  or  an  attested  copy  thereof,  sufficient  evidence  of 
such  marriage  and  the  birth  of  chilaren.(rf)  The  act  then  provides,(c) 
"  that  until  there  should  be  five  parsons  or  ministers  of  the  Church  of 
England,  severally  incumbent  or  doing  duty  on  and  in  their  respective 
parishes,  in  any  one  district  within  the  province,  parties,  when  neither 
of  them  are  living  within  the  distance  of  eighteen  miles  of  any  par- 
son or  minister  of  the  Church  of  England,  might  apply  to  any  neigh- 
bouring justice  of  the  peace  within  the  district,  and  declare  the  same ; 
whereupon  such  justice  should  cause  to  be  affixed  in  some  public  place 
within  the  township  or  parish  wherein  the  parties  reside,  or  if  they 
should  reside  in  dinerent  townships  or  parishes,  then  in  the  most  pub- 
lic place  within  each  of  the  said  townships  or  parishes,  a  notice  of 
their  intention,  in  the  form  therein  mentioned."  The  marriage  may 
r  *52  1  ^^^"  *'^  celebrated  by  the  justice  of  the  peace  according., 
•-  J    to  the  form  prescribed  by  the  chgrch  of  England.    The 

act  having  pointed  out  tne  manner  in  which  the  arrival  of  the  requi- 
site number  of  ministers  shall  be  made  known,  enacts  **that  the 
liuthority  of  the  justices  of  the  peace  to  marry  shall  then  cease,  and 
that  any  marriage  performed  by  them  shall  be  null  and  void  to  all 
intents  and  purposes  whatsoever."(/) 

It  is  no  valid  objection  to  the  legality  of  any  marriage  theretofore 
solemnized  bv  any  parson  or  minister,  either  by  licence,  or  after  due 
publication  of  banns,  or  thereafter  to  be  solemnized,  that  the  same  was 
not  solemnized  in  a  church  or  chapel  duly  consecrated,  nor  is  any 
such  marriage  on  account  thereof  to  be  held  or  taken  to  be  illegal.(^) 

By  a  subsequent  act  of  the  legislature  of  Upper  Canada,(A)  *'  the 
minister 'and  clergyman  of  any  congregation  or  relisious  community  ^ 
pf  persons  professing  to  be  members  of  the  church  of  Scotland,  or 
Lutherians,  or  Calvinists,  who  shall  be  authorized  in  manner  therein- 
after directed,  may  celebrate  the  ceremony  of  matrimony  according 
to  the  rites  of  such  church  or  religious  community  between  any  two 
persons,  neither  of  whom  are  under  any  legal  disqualification  to  con- 
tract matrimony,  and  one  of  whom  shall  have  been  a.  member  of  such 
congregation  or  religious  community  at  least  six  months  before  the 
^aid  marriage." 

But  <<  no  person  is  to  be  taken  or  deemed  to  be  a  minister  or  clergy- 
man of  any  such  congregation  or  religious  community,  within  Uie 
intent  and  meaning  ot  this  act,  who  shall  not  have  been  regularly 
ordained,  constituted,  or  appointed,  according  to  the  rites  and  forms 
of  such  congregation  or  religious  community,  and  unless  he  shall  have 
appeared  before  the  justices  of  the  peace  assembled  in  quarter  ses- 
sions, in  the  district  which  he  shall  rei&ide,  when  not  less  than  six 
magistrates,  besides  the  chairman,  shall  be  present,  and  shall. have 

(d)  Sect  2.  (g)  Sect  6. 

C^J  Sect,  3.  (1)  38  Geo.  3,  c.  4,  ■.  1. 
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tbeo  with  him  at  least  seven  respectable  persons,  members  of  the  con- 
gregation or  religious  community  to  which  he  belongs,  who  shall 
dedare  him  to  be  their  minister  or  clergyman,  and  unless  he  shall  pro- 
dace  proofs  of  his  ordination,  ^constitution,  or  appointment  r  «. «  n 
to  that  office,  and  have  taken  the  oath  of  allegiance."(i)      ^  -* 

It  is  further  enacted,  *'  that  no  such  minister  or  clergyman  shall  at 
any  time  celebrate  the  ceremony  of  matrimony  between  any  two  per- 
sons as  above  described,  unless  he  shall,  on  three  several  Sundays 
before  he  shall  celebrate  the  said  ceremony,  openly,  and  with  a  loud 
voice,  in  the  church,  chapel,  meeting-house,  or  other  place  of  worship 
of  such  congregation  or  religious  community,  either  in  some  interme- 
diate part  of  the  service,  or  immediately  before  it  begins,  or  imme- 
diately after  it  is  ended,  declare  his  intention  so  to  do ;  and  shall,  at 
each  time  of  making  such  declaration,  also  declare  the  number  of 
times  he  shall  have  made  such  declaration  respectively ;  or  unless 
such  minister  or  clergyman  shall  have  been  duly  authorized  by  license, 
under  the  hand  and  seal  of  the  governor,  to  celebrate  the  said  cere- 
mony between  the  two  persons  therein  named."(^') 

The  parties  married  may  demand  of  the  minister,  in  the  form 
4herein  mentioned,  a  certificate  of  the  marriage,  which  is  to  be 
registered.(it) 

Lcnoer  Canada^ — The  decrees  of  the  council  of  Trent  were  never 
admitted  as  of  autnority  in  France.  The  ordinance  of  Blois,  art.  40; 
the  edict  of  Henry  4,  of  Dec.  1606  ;  and  the  declaration  of  Louis  13, 
1639,  art.  1,  constituted  the  marriage  law  of  that  kingdom  before  the 
revolution.  It  was  required  that  at  the  celebration  of  the  marriase, 
four  witnesses  should  assist  with  the  cur6,  who  was  to  receive  tne 
consent  of  the  parties,  and  join  them  together  in  wedlock  according 
to  the  form  practised  in  the  church.  The  priest  was  prohibited  from 
celebrating  the  marriage  of  any  other  persons  than  those  who  were 
his  own  parishioners,  unless  with  the  written  permission  of  the  cure 
of  the  bishop.  There  must  have  been  a  previous  publication  of  banns 
for  three  successive  days  in  the  church  of  the  parish  in  which  the 
parties  resided ;  or  in  the  churches  of  both  their  parishes,  if  they 
reside  in  diflerent  parishes«(/)  *Those  ordinances  were  r  _ .  •« 
extended  to  Liower  Canada.(m)    Sipce  this  province  has  ^  ^ 

become  part  of  the  Brillifh  domittt^ns,  certain  marriages  celebrated 
there  have  been  made  legal  by  the  legislature. 

By  44  Geo.  3,  c.  ll,(7i)  all  marriages  solemnized  since  13th  Sep- 
tember 17d9,  in  Lower  Canada,  by  any  minister  or  reputed  minister 
of  the  church  of  Scotland,  or  by  any  protestant  or  reputed  protestant 
dissenting  minister,  or  by  any  justice  of  the  peace,  are  declared  to  be 
ralid  in  law  to  all  civil  purposes.  But  the  act  did  not  confirm  any 
nnarriage  between  persons  who  could  not  legally  marry,  nor  confirm 
%Vky  marriage  which  should  be  celebrated  after  the  passing  of  that 
act.  The  1  G^.  4,  c.  19,  contains  a  similar  confirmation  of  mar^ 
riages  theretofore  solemnized  in  the  inferior  district  of  Gaspd    And 

(t)  fleet  3.  1,  n.  349,  362 ;  D^Aguomeau,  torn.  5. 

( j)  Sect  4.  (m)  ,1  Bur^e  un  Foreign  Law,  175, 17& 

(i)  Sect  5.  (n)  2d  Muy,  i{504. 

(/)  Poliiier,  TraiM  de  M&ria(^,  part  if.  c. 
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the  5  Geo.  4,  c.  25,  confirms  in  like  manner  similar  marriages  there- 
tofore solemnized  in  the  district  of  St.  Francis. 

The  act  35  Geo.  3,  c.  4,  was  passed  in  Lower  Canada  to  establish 
the  form  of  registers  of  baptisms,  marriages,  and  burials ;  to  confirm 
and  make  valid  in  law  the  register  of  the  protestant  congregation  of 
Christ  Church,  Montreal,  and  others  which  may  have  been  infor- 
mally kept,  and  to  afford  the  means  of  remedying  omissions  in  former 
registers. 

St.  ZiMcifl.]— By  the  ordinance  of  March,  1685,  art.  10,  the  rites 
enjoined  by  the  ordinance  of  Blois,  and  the  declaration  of  1639,  were 
extended  to  St.  Lucia,  and  constituted  the  matrimonial  law  of  that 
colony,(o)  until  the  recent  alterations  made  by  the  order  in  council 
already  mentioned,(p)  which  extends  to  this  colony. 

Nova  Scotia.] — Ihe  law  of  Nova  Scotia,  in  order  to  obviate  the 
diflSculties  which  the  inhabitants  experienced  in  procuring  a  clergy- 
man, makes  valid  all  marriages  theretofore  solemnized  before  magis- 
trates, and  other  lay  persons,  in  the  presence  of  one  or  more  credible 
witness  or  witnesses,  where  the  parties  so  married  have  cohabited 
r  *55  1  together,  and  enacts  "that  they  *shall  be  deemed  to  be 
L  J  lawful,  and  of  as  much  force  and  validity,  as  if  they  had* 

been  solemnized  before  a  minister  of  the  church  of  England,  with  all 
the  forms  required  by  law ;  and  makes  the  issue  of  the  marriages 
thereby  confirmed  legilimate."(5r) 

By  a  subsequent  act,(r)  the  governor  for  the  time  bein^  is  autho- 
rized to  appoint  such  fit  and  proper  persons  as  he  shall  tnink  neces- 
sary, within  any  of  the  townships  or  districts  in  the  province,  wherein 
no  regular  or  licensed  clergyman  doth  reside,  to  solemnize  marriages 
within  such  townships  or  districts,  between  parties,  both  of  whom 
shall  have  resided  one  month  at  least,  within  such  township  or  district, 
by  license  or  otherwise,  as  required  by  the  laws  of  the  province ;  and 
all  marriages  so  solemnized  shall  be  as  good  and  valid  in  law  as  if 
the  same  had  been  solemnized  by  any  regular  licensed  clergymen.*' 

A  certificate  of  such  marriages  is  directed  to  be  filed  within  thirty 
days  with  the  clerk  of  the  peace,  who  is  to  record  the  same.(5) 

Upon  the  application  of  any  persons  desiring  to  enter  into  the  mar- 
riage state,  the  lieutenant-governor  or  commander  in  chief  of  Nova 
Scotia  may  direct  licenses  to  the  duly  ordained  and  settled  ministers 
of  any  congregations  of  Christians  dissenting  from  the  church  of  Eng- 
land, anthorising'such  minister  to  solemnize  marriage  between  such 
persons  without  publication  of  banns,  according  to  the  forms  of  the 
church  or  religious  persuasion  to  which  such  minister  shall  lielung,  in 
the  same  manner  as  licenses  are  now  granted  to  clergymen  of  the 
established  church.  But  the  man  or  woman  to  be  married  without 
publication  of  banns  shall  belong  to  the  same  persuasion  of  Christians 
to  which  the  minister  to  whom  they  shall  require  such  license  to  be 
dii*ected  shall  belong.(^) 

1  Vict.  c.  17,  (17ih  April,  1838,)  enacts  that  all  marriages  thereto- 
fore celebrated  in  the  island  of  Cape  Breton,  bona  fide,  or  which  have 


(o)  1  Burge  on  Foreign  L«w,  176.  (r)  35  Geo.  3,  c  3. 

{/fj  Ante,  p.  46-^8.  («)  Sectn.  2  and  3. 

(fj  33  Geo.  3,0.5,8.  1.  {i)  ^  W  lU.  4,c.  31. 
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been  coDtracted  by  civil  agreement  before  one  or  more  witnesses,  and 
wherein  the  parties  did  truly  and  honestly  believe  themselves  to  be 
entering  into  the  marriage  contract,  and  where  the  parties  so  married 
have  cohabited  together  as  man  and  wife  by  reason  and  virtue  thereof, 
shall  be  deemed  and  taken,  and  are  thereby  declared  to  be,  from  the 
time  of  the  entering  into  such  marriage  contract,  for  all  intents  and 
.  purposes  whatsoever  valid  and  lawful,  as  if  the  same  had  been  solem- 
nized with  all  the  forms  and  requisites  required  by  law. 

By  the  3  Vict.  c.  94,  the  act  2  Will.  4,  relating  to  marriage  licenses 
is  continued  for  one  year,  from  27  th  March,  1840,  and  thence  to  the 
end  of  the  then  next  session  of  the  general  assembly. 

JVew  BrunswickJ] — By  the  law  of  New  Brunswick,(ti)  "the  inten- 
tion of  the  parties  making  a  contract  of  marriage  being  made  known 
to  the  parson,  vicar,  curate  or  other  person  in  holy  orders  of  the 
church  of  England,  in  the  town  or  parish  where  they  respectively 
reside;  or  in  case  there  be  no  person  *in  holy  orders  in  r  ^.^ 
such  town  or  parish,  then  to  a  justice  of  the  peace,  pro-  ^ 
clamation  thereof  shall  be  made  by  such  person  in  holy  orders  at  some 
church,  chapel,  or  other  public  place  of  meeting  for  religious  worship 
.  in  the  town  or  parish,  or  towns  or  parishes,  where  such  parties  and 
each  of  them  respectively  reside,  during  the  time  of  divine  service, 
on  three  Sundays  successively;  or  in  case  there  shall  be  no  person  in 
holy  orders  of  the  church  of  England,  such  justice  of  the  peace  shall 
cause  a  notification  of  such  banns  of  matrimony  in  writing,  subscribed 
with  the  hand  of  such  justice  of  the  peace,  to  be  affixed  to  some  visi- 
ble part  of  such  church  or  chapel  or  other  public  place  of  meeting 
for  religious  worship,  or  some  other  public  building,  to  be  directed 
and  appointed  by  such  justice  of  the  peace  and  situate  as  aforesaid, 
on  three  Sundays  successively ;  and  if  there  shall  be  no  lawful  impe- 
diment or  objection  after  such  publication  or  notification  of  banns  as 
aforesaid,  it  shall  be  lawful  for  such  or  any  other  parson,  vicar,  curate, 
or  other  person  in  holy  orders  of  the  church  of  England,  or  any  such 
justice  of  the  peace  as  aforesaid,  where  there  shall  be  no  par- 
son, vicar,  curate  or  other  person  in  holy  orders  of  the  church  of 
England  as  aforesaid,  and  they  are  hereby  respectively  authorised  to 
solemnize  and  take  the  acknowledgment  of  marriage  between  such 
parties."  Provided  "  that  in  case  they,  or  either  of  them,  are  within 
the  age  of  twenty-one  years,  consent  thereto  shall  be  first  had  pf  the 
father  or  guardian  of  the  party  or  parties  within  the  age  last  men- 
tioned.** It  provides  also  "  that  any  marriage  so  to  be  solemnized 
by  any  such  justice  of  the  peace  shall  be  solemnized  and  performed 
in  the  manner  and  form  which  shall  be  directed  by  the  governor. "(v) 
A  penalty  was  imposed  on  any  person  other  than  a  clergyman 
of  the  church  of  England  or  justice  of  the  peace,  assisting  m  any 
marriage  contrary  to  the  act,  which  did  not  extend  to  ministersi  of  the 
kirk  of  Scotland  solemnizing  marriages  between  persons  of  that  com- 
munion, nor  to  Quakers,  in  case  both  parties  to  the  marriage  were 
Quakers,  nor  to  Roman  Catholic  priests  between  persons  of  that  com- 
muDion.    But  ''no  justice  of  the  peace  can  celebrate  a  marriage 

(»)  31  Geo.  3,  e.  5.  General  AnemUy  of  Nen  Bt^iiwV^^i^A^ 

(«}  31  Gm.  3,  c  5,  i.  1.    AetM  of  the    pp.  170, 171. 
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r     *57      1  without  a  *commission  from  the  governor.    And  then 
*•  J  only   when  no   clergymen   of  the   church  of  England 

resides  and  officiates  in  the  parisn.(j:) 

4  Will.  4,  c.  30,  an  act  for  the  further  re^^ulation  of  the  formation 
of  the  court  of  governor  and  council,  for  the  determination  of  all 
suits  and  controversies  touching  and  concerning  marriage  and 
divorce. 

By  4  Will,  4,  c.  46,  s.  1 ,  it  is  enacted,  that  nothing  contained  in 
Stat.  31  Geo.  3,  c,  5,  shall  extend  to  prevent  any  minister  or  teacher 
of  any  denomination  of  Christians  in  this  province,  such  ministers  or 
teachers  not  being  engaged  in  any  secular  calling,  and  being  British- 
born  subjects,  actually  resident  in'  the  province,  chosen  and  elected  or 
licensed,  and  having  taken  the  oaths  agreeably  to  the  directions  and 
provisions  of  the  act,  26  C^eo.  3,  c.  4,  from  celebrating  and  solemnizing 
marriage  agreeably  to  the  forms  and  usages  of  their  respective 
churches  or  denomination,  such  minister  being  licensed  by  the  gover- 
nor for  that  purpose. 

Sect  2.  Every  marriage  solemnized  under  this  act  shall  be*  in  the 
presence  of  two  or  more  credible  witnesses,  besides  the  minister  who 
shall  celebrate  the  same,  and  certificate  to  be  made,  fittested,  trans- 
mitted and  registered  a^s  required  by  52  Geo.  3,  c.  21,  and  54  Geo.  8, 
c.  12. 

Sect  3,  No  marriage  shall  be  solemnized  by  any  minister,  teacher 
or  ordained  person,  thereunto  authorised  either  by  the  31  Geo.  3,  c. 
5,  or  this  act^  until  after  proclamation  shall  be  made,  with  an  audible 
voice,  of  such  intended  marriage,  in  some  church,  chapel,  or  other 
place  of  meeting  for  religious  worship,  in  the  town  or  parish  where 
such  parties  or  one  of  them  reside,  during  the  time  of  divine  service* 
except  a  license  be  first  had  and  obtained  therefor  under  the  hand  mod 
seal  of  the  governor  oi'  commander  in  chief. 

1  Vict.  Ck  42,  confirmed  by  order  in  council,  dated  5th  November, 
1888,  it  is  enactedi  that  any  ordained  person^  minister  or  teacher, 
duly  authorised  or  licensed  to  solemnize  marriage,  either  under  81 
Geo.  3,  c.  5,  or  4  Will.  4,  c.  46,  entitled  •'^  An  act  to  extend  the  privi- 
lege  of  solemnizing  marriage  to  all  ministers  or  teachers  of  the  several 
religious  congregations  in  this  province,''  may  solemnize  marriage 
between  any  persons,  whether  or  not  such  persons  be  of  the  coohdu- 
nion  or  denomination  of  the  ordained  person,  minister  or  teacher 
solemnizing  the  marriage,  any  thing  in  either  of  the  said  recited  acts 
to  the  contrary  notwithstanding,  subject  nevertheless  in  all  other 
respects  to  the  respective  regulations  and  provisions  of  the  said  recited 
acts. 

Prince  Edward's  Island.] — By  an  act  of  the  legislature  of  Prince 
Edward's  Island, ''  marriages  which  had  theretofore  been  solemnized 
by  any  clergymen  or  minister  of  the  TOspel  officiating  as  such,  or  by 
any  justice  of  the  peace,  or  other  lay  person,  either  by  virtue  of 
license  from  any  governor,  lieutenant-governor,  or  other  commander 
in  chief  of  the  island,  or  by  publication  of  banns,  or  otherwise,  where 
such  marriages  have  been  solemnized  in  the  presence  of  one  or  more 
credible  witness  or  witnesses,  and  where  the  parties  so  married  have 

(«)  8Gto.i,c9,i.l. 
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cohabited  together^  shall  be,  and  the  same  are  thereby  declared,  law- 
ful and  valid,  and  the  issue  of  all  such  marriages  are  thereby  made 
legitimate  to  all  intents  and  purposes  whatsoever."(y)  It  also  enacts, 
"  that  all  clergymen  and  ministers  of  the  gospel,  of  whatever  sect  or 
denomination^  officiating  as  such  in  any  congregation,  and  all  others 
whom  the  governor,  lieutenant  governor  or  commander-in-chief  of 
the  island,  may  thereto  authorize,  shall  thereafter  have  power  and 
authority  to  solemnize  marriage,  either  by  license  from  the  governor, 
lieutenant  governor,  or  commander-in-chief  for  the  time  being,  or  after 
publication  of  banns  in  some  church,  chapel,  or  other  place  of  public 
worship,  on  three  Sundays  successively,  during  divine  service.(t)  And 
any  clergyman  or  minister  of  the  gospel,  or  other  person  who  shall 
lifter  the  passing  of  the  act,  solemnize  any  marriage  without  such 
license  or  publication  of  banns  as  aforesaid,  or  who  shall  solemnize 
any  marriage  between  parties,  of  whom  one  or  both  are  under  the  age 
of  twenty-one  years,  having  parents  or  guardians  living,  without  the 
consent  of  such  parents  or  guardians  shall  forfeit  and  pay  for  every 
such  offence  the  sum  of  one  nundred  pounds,  and  the  marriage  of  any 
such  person  or  persons  under  the  age  of  twenty-one  years,  without 
such  consent  shall  be  null  and  void."(a)  It  also  enacts,  that  if  any 
person  being  married  do  marry  again,  the  former  husband  or  wi/e 
being  alive,  such  offence  shall  be  felony;  but  no  attainder  for  that 
offence  shall  *work  any  corruption  of  blood,  loss  of  dower,  r  150  i 
or  disherison  of  heirs.  '-  ^ 

Bahamas.} — Marriages  are  usually  solemnized  in  the  Bahamas  by 
a  minister  of  the  established  church,  after  the  publication  of  banns,  or 
by  license  from  the  governor  as  ordinary.  Where  there  is  no  resident 
minister  (as  in  the  out  islands)  the  governor,  by  license,  authorizes 
some  magistrate  to  perform  the  ceremony.  The  only  act  of  parlia- 
ment relating  to  marriages  in  force  here  is  the  32  Hen.  8,  c.  8.  Thei'e 
is  no  jurisdiction  in  the  colony  competent  to  pronounce  a  sentence  of 
divorce.  On  a  question  which  was  put  by  the  commissioners  as  to 
the  effect  of  a  marriage  celebrated  abroad,  according  to  the  law  of 
the  country  where  the  same  was  had,  between  persons  possessed  of 
real  property  in  that  colony,  in  regard  to  such  property,  supposing 
the  law  of  the  two  places  to  differ  thereon — the  examinants  stated 
as  their  opinion,  thsitthe  wife  would  in  such  case  be  entitled  to  dower 
in  the  real  estate,  according  to  the  laws  of  England,  which  prevail 
here ;  and  they  thought  it  would  make  no  difference  in  this  respect 
whether  the  marriage  had  been  celebrated  bona  fide  or  in  fraudem 
legis  domicilii  originis. 

The' examinants  further  stated,  that  a  marriage  celebrated  out  of 
the  colony,  between  parties  who  had  children  before  such  marriage, 
MTOuld  not  have  the  effect  of  legitimating  such  children  in  that  colony, 
although  a  contrary  law  might  prevail  where  such  marriage  was 
solemnized,  as  in  Scotland  for  example.(fr) 

An  act  for  the  regulation  of  marriages  within  the  Bahama  islands, 

(y)  Laws  of  Prince  Edward's  Island,  6        (6)  Third  Report  (2d  series)  on  the  Ad- 

Geo.  4,  c.  6,  s.  1.  ministration  of  Justice  in  the  West  Indies, 

(z)  Sect.  3.  &c.  dated  24  Feb.  192%  p^.  11^  li^^  «.w^ 

(«i)  Sect  3.  Appendix,  p.  156. 
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and  for  other  purposes  was  passed  in  the  year  1839>  authorizing  any 
minister  of  the  Christian  religion,  ordained,  or  otherwise  set  apart  to 
the  ministry  of  the  Christian  religion,  and  acknowledged  as  such  by 
any  known  sect  or  society  of  Christians  in  the  united  kingdom  of  Great 
Britain  and  Ireland,  according  to  the  usages  of  the  persuasion  to 
which  such  minister  shall  belong,  to  publish  banns,  &c.  The  act 
also  contains  provisions  for  the  registration  of  marriages,  &c. 

Barbadoes.] — By  the  law  of  Barbadoes,  every  parson,  curate,  or 
other  person,  who  shall  marry  any  person  without  publication  of  the 
banns  or  without  license,  was  liable  to  forfeit  100/.  and  to  suffer  six 
months'  imprisonment.(c)  A  collated  copy  of  an  entry  in  the  mar- 
riage register  at  Barbadoes  was  admitted  as  evidence.(a) 

in  March,  1839,  an  act  was  passed  to  amend  the  laws  relating  io 
marriage  in  this  island,  requiring  the  publication  of  banns,  and  the 
marriage  to  be  registered  in  a  particular  form,  and  authorizing  minis- 
ters of  the  Christian  religion  to  publish  banns  for  three  Sundays  pre- 
ceding the  solemnization  of  a  marriage,  during  either  morning  dr 
evening  service. 

In  a  recent  case  before  Dr.  Lushington,  the  evidengs  to  establish 
the  fact  of  a  marriage  in  Barbadoes  Was  a  printed  paper,  signed  by 
the  rector  of  a  parish  there,  but  the  court  would  not  receive  it  without 
proof  of  collation,  but  held,  that  with  such  proof  and  with  the  act  of 
the  legislature  of  Barbadoes  establishing  a  registry  in  the  island,  such 
r  ^gg  n  entry  would  *be  satisfactory  proof  of  the  marriage,  with- 
^  •'  out  insisting  upon  the  evidence  of  persons  present.    The 

conclusion  of  the  cause  was  rescinded,  in  order  to  admit  a  collated 
and  examined  copy.(flf) 

Jamaica.'] — By  3  Vict.  c.  60,  ss.  13,  14,  15,  the  provisions  of  the 
4  Will.  4,  c.  31,  ss.  12,  13,  14.  are  re-enacted. 

By  the  3  Vict.  c.  60,  s.  45,  registers  of  baptisms,  marriages,  and 
burials,  solemnized  according  to  the  rites  of  the  established  church, 
are  directed  to  be  kept  by  the  rector  or  officiating  minister  of  every 
parish. 

By  3  Vict.  c.  60,  s.  55,  it  is  enacted,  that  an  extract  or  copy  from 
the  register  books,  kept  in  the  several  parishes,  certified  under  the  hand 
of  the  rector  or  officiating  minister,  or  an  extract  or  copy  of  any 
return  made  under  that  act  from  the  record  thereof,  in  the  bishop's 
office  of  registry,  and  certified  under  the  hand  of  the  registrar ;  or  by 
the  oath  of  a  witness,  who  had  compared  the  extract  or  copy  with 
the  register  book  in  the  parish,  or  with  the  record  thereof  in  the  bish- 
op's office  of  registry,  shall  be  admitted  in  all  courts  and  places  as  legal 
evidence  to  the  extent  the  original  itself  would  go. 

The  act  3  Vict.  c.  60,  is  to  continue  in  force  from  the  passing 
thereof  until  the  31st  December,  1847. 

3  Vict.  c.  67,  An  act  to  legalize,  register  and  confirm  marriages 
bv  dissenters,  and  other  ministers  not  connected  with  the  established 
church.  (11th  April,  1840.)  By  this  act  all  marriages  solemnized  by 
dissenting  ministers  under  the  regulation  thereinafter  mentioned,  shall 

Na  700,  Laws  of  Barbtdoes,  p.        (rf)  Cood  or  Cootfe  v.  Ceod  or  Coode,  Corn. 

Court  23  March,  1838. 
Caoife,  1  Curlew,  755. 
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be  valid  and  efieclual.  The  act  contains  particular  directions  for  the 
solenrmization  of  marriages,  whenever  the  form  and  ceremony  shall 
be  other  than  that  of  the  united  church  of  England  and  Ireland. 

By  3  Vict,  c  67,  s.  17,  reciting  that  in  consequence  of  imperfect 
instruction  in  the  Christian  religion,  and  from  other  causes,  many 
marriages  de  facto  have  taken  place,  but  which  marriages  de  facto 
have  never  been  sanctioned  by  any  public  ceremonv  or  formallv 
registered,  and  in  many  places  the  parties  have  had  ofl^ring  of  stich 
last-mentioned  marriages,  and  it  is  expedient  that  provision  should 
be  forthwith  made  for  enabling  such  persons  to  confer  upon  their 
children  the  benefit  of  children  bom  in  wedlock,  it  is  enact^,  that  it 
shall  be  lawful  for  all  persons,  having  contracted  marriage  as  last 
aforesaid,  at  any  time  within  one  year  after  the  passing  of  this  act 
(lltb  April,  1840),  duly  to  solemnize  the  marriage  ceremony  before 
any  clergyman  of  the  established  church,  or  in  any  other  manner 
authorized  by  this  act;  and  every  person  so  recognizing  a  previous 
nfiarriage  de  facto,  shall,  at  the  same  time,  make  and  sign  a  declara- 
tion in  the  form  prescribed  by  the  act,  which  shall  also  oe  attested  by 
the  witnesses  present,  and  signed  by  the  minister,  before  whom  the 
ceremony  is  performed.  Ceremony  is  to  have  relation  back  to  the 
time  of  the  marriage  de  facto,  &c.  Duplicate  of  original  declaration 
to  be  made,  signed  and  attested,  and  original  declaration  with  ot^r 
papers  to  be  good  evidence.  Such  ceremony  may  be  performed 
wiihQUt  the  puolication  of  banns. 

By  the  laws  of  Jamaica(e)  a  penal^r  of  100/.  was  imposed  on  any 
minister  not  qualified  according  to  the  canons  of  the  Church  of  Eng- 
land, by  having  taken  orders  for  marrying  any  person.  And  a  like 
penalty  was  imposed  on  any  minister  for  marrying  any  persons  where 
banns  had  not  been  published  three  times  in  their  parish  church,  or 
who  had  a  license  from  the  governor.  The  latter  penalty  was  also 
imposed  by  6  Geo.  4,  c.  17,(/)  and  by  the  38th  section  afl  baptisms, 
marriages,  and  burials  in  the  several  parishes  were  directed  to  be 
entered  by  the  rectors  and  books  to  be  provided,  and  according  to 
schedules  thereunto  annexed. 

By  4  W.  4,  c.  31,  s.  12,(^)  all  banns  of  marriage  in  Jamaica  shall 
be  published  in  an  audible  manner  in  the  parish  church,  or  in  one  of 
the  consecrated  or  other  chapels  duly  licensed  by  the  bishop  for  the 
performance  of  divine  service,  ofor  belonging  to  such  parish  wherein 
the  persons  to  be  married  shall  dwell,  according  to  the  form  of  words 
prescribed  by  the  rubric  prefixed  to  the  office  of  matrimony  in  the 
Book  of  Common  Prayer,  upon  three  Sundays  preceding  the  solemniza- 
tion of  marriage,  during  the  time  of  morning  service. 

Whenever  a  marriage  shall  not  be  had  within  six  calendar  monthal 
after  the  complete  publication  of  banns,  no  minister  shall  proceed  to 
the  solemnization  of  the  same  until  banns  shall  have  been  republished 
on  three  several  Sundays,  in  the  form  and  manner  prescribed  by  this 
act,  unless  by  license  duly  obtained  from  the  goi^ernor.(A) 

No  minister  shall  marry  any  person  where  banns  have  not  beoD 

(e)  1681,  Na  31,  8. 13.      Acts  of  Asaem-  (g)  Thii  act  was  to  continne  in   force 

bij  in  Jamaica,  p.  19.  from   12th  Dec  1833,  until  the  Slat 

(/ )  Contioued  by  1  Wm.  4,  c  22 ;  3  Wm.  1838. 

4,  c.  la  (A)  SmI.  13. 
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duly  published,  according  to  the  provisions  of  the  act,  or  have  a  license 
from  the  governor,  under  the  penalty  of  100/. ;  but  such  marriage 
shall  nevertheless  be  valid,  though  made  without  banns  or  license.(t) 
r     *fiO     1      ^Registers  of  baptisms,   marriages,  and  burials,  are 
I-  -■  directed  to  be  kept,(^)  and  copies  from  register  books, 

or  from  the  records  in  the  bishop's  office,  and  certified  by  the  rector 
or  registrar,  are  to  be  legal  evidence.(/) 

A  married  woman  is  entitled  to  dower  in  Jamaica  as  in  England, 
and  to  a  similar  provision  (subject  to  her  husband's  debts)  out  of  the 
slave  propertv  undisposed  of  in  his  lifetime ;  also  to  the  provisions  of 
the  statute  of  distribution.  To  the  following  question,  "  What  would 
be  the  efiect  of  a  marriage  celebrated  abroad,  according  to  the  law 
of  the  country  where  the  same  was  had,  between  persons  of  real 
properly  in  the  colony,  in  regard  to  such  property,  in  cases  in  which 
the  law  of  the  two  places  diners  as  to  the  effect  of  marriage  on  such 
property  ?"  the  chief  justice  replied,  that  the  law  of  the  colony  would 
prevail.  And  the  attorney-general,  referring  to  the  principles  laid 
down  in  the  judgment  of  Edwin  v.  Forbes^  thought  that  in  the  case 
contemplated  by  the  above  question,  the  kx  loci  contractus  would 

Jield  to  the  lex  loci  ret  sitcB.  And  with  respect  to  such  marriages 
avin^  been  celebrated,  either  bona  fide,  or  infraudum  legis  loci  rei 
8it43Bt  tne  examinants  were  of  opinion  that  the  lex  loci  contractus  vrovld 
not  be  allowed  to  have  any  effect,  but  that  the  law  of  the  colony 
would  prevail  in  either  case. 

In  the  case  of  a  marriage  celebrated  abroad,  where  a  law  prevails 
which  legitimates  children  born  before  marriage,  such  children  would 
in  that  colony  be  considered  illegitimate. 

There  is  no  jurisdiction  in  this  colony  competent  to  pronounce  any 
sentence  of  divorce ;  and  there  is  a  positive  instruction  to  the  gov- 
ernor, to  withhold  his  assent  to  any  act  of  the  legislature  dissolving  a 
marriage.  The  chief  justice  had'  no  doubt  but  inconvenience  must 
result  ^om  the  want  of  such  jurisdiction.(in) 

MontserraLl — An  act  to  repeal  two  certain  acts  relating  to  mar- 
riages, and  to  make  new  enactments  in  lieu  thereof  in  Montserrat 
was  passed  the  2d  January,  1839.  The  act  contains  particular  direc- 
tions as  to  the  solemnization  and  registration  of  marriages. 

Antigua. — ^The  act  of  the  Antigua  legislature  contains  a  recital, 
that  the  late  necessity  of  that  island  for  want  of  orthodox  ministers 
had  been  such,  that  divers  marriages  had  been  had  and  solemnized, 
r  «61  1  ^^  ^^"®  ^^  colour  of  certain  orders  of  ♦the  governor  and 
■-  -I  council,  in  some  other  manner  than  had  been  formerly 

used  and  accustomed.(n)  For  the  preventing  all  doubts  and  questions 
touching  the  same,  it  then  enacts,  "  that  all  marriages  theretofore  had 
and  solemnized,  or  which  should  thereafter  be  had  and  solemnized  in 
that  island,  by  and  before  any  justice  of  the  peace,  or  any  one  of  the 
council  of  that  island  for  the  time  being,  according  to  the  direction  or 
true  intent  of  any  order  of  the  governor  and  council  for  the  time 
being,  or  reputed  order,  shall  be  adjudged,  esteemed,  and  taken  to  be, 

(t)  Sect  14  tion  of  Justice  in  the  West  Indies,  dated 

(*)  Sect  4«.  29lh  June,  1827,  pp.  46,  47. 

aj  Sect  57.  («)  24  Car.  2,  1672,  ii.  21,  s.  1.     See 

(mj  Fint  Rep,  (2d  aeiies)  od  AdmiLittrt-  Laws  of  Vhe  L««vf^tA  \sV^Tvd»^  vv-  •*"**  ^' 
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and  to  have  been,  of  the  jameand  no  other  force  and  cflTect  as  if  such 
marriage  had  been  had  and  solemnized  by  an  orthodox  minister, 
according  to  the  rites  and  ceremonies  established  or  used  in  the  church 
or  kingdom  of  England,  any  law,  custom  or  usage  to  the  contrary 
thereof  notwithstanding."(o)  It  further  enacts,  '*  that  the  act  shall 
not  extend  to  authorize  or  confirm  any  marriages  had  or  solemnized 
by  any  other  than  an  orthodox  minister,  after  the  arrival  of  any  such 
minister  as  aforesaid,  he  being  beneficed  in  the  island."(  p)  And  it  is 
further  enacted,  that  the  lawfulness  of  marriages  shall  be  tried  by  a 
jury  of  twelve  men.(q) 

bominiciL] — By  an  act  of  the  Dominica  legislature,  "  all  marriage 
ceremonies  theretofore  performed  in  that  island  by  any  of  his  majesty's 
justices  of  the  peace,  when  no  Protestant  clergyman  was  to  be  found 
to  perform  the  same,  and  also  all  marriages  which  thereafter  should 
be  performed  by  any  of  his  majesty's  justices  of  the  peace  under  the 
like  circumstances,  are,  and  the  same  are  declared  to  be  as  lawful 
and  valid  in  law,  as  if  performed  by  a  regular  inducted  clergyman.(9^ 

Grenada.'] — By  the  law  of  Grenada(«)  the  marriage,  in  order  to  be 
valid,  must  be  solemnized  "  by  the  rector  of  one  of  the  cures  in  the 
inland,  after  due  publication  of  banns,  according  to  the  rubric  of  the 
Church  of  England,  in  the  church  of  the  parish  wherein  the  woman 
to  be  married  resides,  or  by  virtue  of  a  license  granted  by  the  governor 
or  commander  in  ♦chief  for  the  time  being.  And  all  mar-  r  ^g^  i 
riages  performed  otherwise  than  after  due  publication  o(^  -■ 

banns,  or  under  license  as  aforesaid,  are  declared  to  be  null  and  void, 
to  all  intents  and  purposes  whatsoever."  Persons  professing  the 
Roman  Catholic  religion  may  have  the  ceremony  of  their  marriage 
performed  by  their  own  clergy,  according  to  the  rites  of  their  own 
church,  without  incurring  the  penalty  imposed  thereby  on  marriages 
without  banns  or  license ;  but  it  is  enacted,  "  that  such  marriages 
should  be,  and  were  declared  to  be,  of  no  force  or  effect,  as  to  givmg 
a  right  of  dower,  inheritance,  or  any  other  rights  derived  from  a  legal 
marriage;  but  that  to  entitle  the  parties  to  those  rights,  they  must 
also  conform  as  other  subjects  to  the  several  restrictions  imposed  on 
the  celebration  of  matrimony." 

An  act  was  passed  13th  December,  1831,  to  render  valid  the 
registry  of  all  such  marriages,  baptisms  and  burials,  in  the  seiiseral 
parishes  of  these  islands,  as  may  not  theretofore  have  been  witnessed 
and  attested  according  to  law,  and  to  render  such  signature  or  attes- 
tation unnecessary  in  future.  Il  enacted,  that  every  entry  which  has 
been  made  in  the  registers  of  the  several  parishes  of  these  islands, 
having  the  signature  of  the  rector  or  officiating  minister  alone  affixed 
thereto,  shall  be  deemed  sufficient  evidence  of  everv  such  baptism, 
marriage  or  burial,  therein  entered,  to  all  intents  and  purposes,  not- 
withstanding the  attestation  of  the  clerk  or  other  person  shall  have 
been  omitted,  and  that  to  all  future  entries  in  the  said  several  registers 
respectively  the  signatures  of  the  rectors  of  the  said  cure  alone,  or  of 


(o)  Sect  3.  (r)  No.  35,  8.  7, 28th  S«pt  1809. 

( f)  Seel  3.  ($)  No.  101,  •.31,1 1th  Dec  1807.  The 

(y)  Stct  4.  Lawi  of  Gfenado,  toL  i.  p.  261. 
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the  officiating  minister  thereof,  shall  be  sufficient,  and  render  all  such 
entries  therein  valid  and  legal.(c) 

An  act  was  passed  in  1840,  by  the  colonial  legislature,  to  render 
valid  and  legal  all  marriage  ceremonies  performed  by  ministers  of  the 
Presbyterian  church,  duly  authorized  priests  of  the  Roman  Catholic 
religion,  Wesleyan  missionaries,  and  licensed  ministers  of  every 
denomination  of  Christians,  and  to  provide  for  the  lega^  registration 
of  all  marriages,  baptisms  and  funerals,  performed  by  other  than 
clergymen  of  the  estaolished  church.(i/) 

me  of  Man.'] — By  the  marriage  act  of  the  Isle  of  Man,  1757,  banns 
of  marriage  must  be  published  upon  three  several  Sundays.  If  either 
of  the  parties  be  aliens  or  strangers  who  shall  come  to  the  isle,  no 
banns  shall  be  published  unless  such  stranger  shall  have  resided  iu  the 
isle  at  least  three  months,  and  one  month  in  the  parish  before  publi- 
cation. 

Marriages  solemnized  in  any  other  place  than  a  church,  unless  by 
special  license,  or  solemnized  without  publication  of  banns  or  license 
of  marriage  from  a  person  having  authority  to  grant  the  same,  are 
declared  null  and  void.  The  churchwardens  are  directed  from  time 
to  time,  as  there  shall  be  occasion,  to  provide  proper  books  in  each 
parish,  in  which  all  marriages  and  banns  of  marriage  there  published 
and  solemnized  shall  be  registered.(^) 

{e)  Lawf  of  Granada,  968, 13th  Dec.  1831.  (I)  See  StowelPfl  Sutates,  &C.,  of  the  Isle 

{i)  This  aet  has  not  been  ooDfirmed  by  an  of  M&n,  pp.  lil—l^;  1   BL  Comm.  105, 

Vder  in  oonncU,  and  certain  amendmenU  in  106 ;  Ck>in.  Dig.  Navigation,  (F  2.) 

ff%ave  been  tnggested. 
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1.  Of  lk€  Marriages  of  Qaakers.'\-An  the  act  of  G  &  7  Will.  & 
JIarjr*  c*  A  s.  57,  58,  imposing  a  duty  upon  marriages,  Quakers, 
r>pmf,  wnA  Jews,  cohabiting  as  man  and  wife,  were  required  to  pay 

r  *tt  1  ^  '^'^  ^H!X  ^^  ^^  ^^^^  ^^^  hoen  married  ^according  to 
^  -I  the  law  of  England ;  and  there  was  a  proviso,  that  nothing 

thtmn  contained  should  be  construed  to  make  good  or  effectual  in 
the  law  any  such  marriage  or  pretended  marriage,  but  that  they  should 
be  of  the  same  force,  and  no  other,  as  if  the  said  act  had  not  been 
made. 

It  is  said  that  marriages  between  Quakers  according  to  their  own 
ceremonies,  have  been  recognized  as  legal  by  courts*  of  law.  In  1661, 
such  a  marriage  was  held  valid  at  the  assizes  at  Nottingham  in  a 
cause  of  ejectment.(a)  In  the  case  of  Harford  v.  Morris^  Mr.  Justice 
Willes  said,  that  he  remembered  a  case  many  years  ago  upon  the 
circuit  where  a  Quaker  brought  an  action  of  crim.  con;,  in  which  it 

• 

(•)  SewelTs  Hist   of  Quakers,  492;    1    of  Lord  Keeper  Guilford,  bj  North,  p.  126. 
Hagg.Cons.  R.  Appen.  9.   See  1  foL  of  Life 
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ivas  necessary  to  prove  the  marriage.  The  objection  was  taken,  that 
he  was  not  married  according  to  the  rites  of  the  Church  of  England? 
and  the  point  was  argued»  but  it  was  overruled,  and  the  plaintiff 
recovered  thereon.(6) 

Buller,  in  treating  of  the  action  for  adultery,  says,  "  it  has  been 
doubted  whether  the  ceremony  must  not  be  performed  according  to 
the  rites  of  the  church,  but  as  it  was  an  action  against  a  wrong-doer, 
and  not  a  claim  of  right,  it  seems  sufficient  to  prove  the  marriage 
according  to  any  form  of  religion,  as  in  the  case  of  Anabaptists, 
Quakers,  or  Jews."(c) 

It  is  stated  by  Wood,((/)  **  that  a  marriage  de  facto,  or  in  reputation 
(as  amongst  the  Quakers,  &c.)  is  allowed  to  be  sufficient  to  give  title 
to  a  personal  estate ;  because  the  lawfulness  of  the  marriage  is  not  in 
issue,  or  the  point  to  be  tried.  For  the  issue  is,  whether  a  marriage 
was  contracted  between  the  parties  or  not,  or  whether  the  parties 
lived  in  a  married  state,  where  the  legality  of  it  does  not  come  in 
question.  As  to  the  lawfulness,  the  bishop's  opinion  after  he  hath 
heard  the  cause  must  determine  it" 

In  the  case  of  Green  v.  Green,{e)  a  Quaker  woman  instituted  a  suit 
for  the  restitution  of  conjugal  rights  against  her  husband;  and  the 
libel  was  dismissed,  because  they  were  not  *married  r  ^g.  -, 
according  to  the  forms  of  the  church  of  England.     In  I-  J 

Dodson  V.  HalstJoell{f)  the  suit  was  between  two  Quakers,  in  which 
the  libel  pleaded  a  marriage  had  in  the  manner  usually  observed  by 
those  of  their  religion,  by  the  public  declaration  thereof  at  their 
monthly  meetings  in  the  form  pleaded,  and  that  notwithstanding  the 
defendant  had  refused  to  solemnize  and  consummate.  The  defendant 
admitted  the  contract,  but  alleged  that  it  was  conditional.  There 
had  been  two  sentences  against  the  defendant  in  the  Consistory  Court 
of  Durham,  and  afterwards  at^York.  It  does  not  appear  what  was 
the  result  of  the  proceedings  in  the  Delegates.  It  should  seem,  how- 
ever, that  Quakers  have  the  same  right  to  relief  on  the  violation  of 
any  matrimonial  duty,  as  Jews.(^) 

Exception  in  the  Marriage  ActsJ] — The  marriages  of  Quakers  and 
Jews  were  excepted  from  the  provisions  of  the  2t$  Geo.  2,  c.  33.  The 
3Jst  section  of  that  act  having  provided  that  nothing  in  that  act  con- 
tained should  extend  to  any  marriages  amongst  the  people  called 
Quakers,  or  amongst  the  persons  professing  the  Jewish  religion,  where 
both  the  parties  to  any  such  marriage  should  be  of  the  people  called 
Quakers,  or  persons  professing  the  Jewish  religion,  respectively.  A 
similar  exception  is  contained  in  slat  4  Geo.  4,  c.  76,  s.  31,  and  in 
the  act  relating  to  marriages  in  Newroundland.(A) 

This  exception  is  confined  in  its  operation  to  cases  where  the  par- 
ties are  both  Quakers  or  both  Jews.(i) 

It  has  been  decided  that  Quakers  are  included  in  the  Irish  stat  21 

{h)  1  Ha^ff.  C.    Appen.  P.  (/)  Deie^;.  1750 ;  1  Hagg.  Cons.  R.  Ap. 

(c)  Bull.  N.  P.  2«,  Woolston  &  Scott,  per  pen.  9. 
Deniion,  J.,  at  Thetford,  1753,  where  plain-        {g)  See  post,  p.  72,  73. 
tiif  was  an  Anabaptist,  and  recovered  500L        (A)  5  Geo.  4,  c.  68,  continaed  by  10  G.  4, 

See  Doagl.  166.  c  17,  and  2  &  3  Will.  4,  c.  78 ;  ante,  p.  48, 

(i/)  Inat.  b.  1,  c.  6,  p.  59.    See  2  Barn*i  49. 
Eccl.  Law,  485.  (i)  Jonea  Y.  Robinsoa,^  ^YaW^.").^* 

(0  ]  Hagg.  Cong.  R,  Appen.  9,  10, 
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iL  22  Gea  3,  c.  25,  though  the  words  of  the  act  may  seem  not  appli- 
cable to  tbem.(^') 

Validity  of  Quakers'  Marriages.'] — The  validity  of  the  marriages  of 
Quakers  does  uot  appear  to  have  come  in  question  in  England,  at 
least  not  in  any  reported  case  since  the  passing  of  the  first  marriage 
act.  It  is  observed  by  a  learned  writer,(&)  **  this  has  probably  arisen 
from  their  prudent  and  peaceful  habits,  and  perhaps  partly  from  the 
circumstance  of  its  not  being  either  ihe  interest  of  any  members  of 
r  *65  1  ^^^^^  ^^^  ^families,  or  the  disposition  of  the  crown  to 
I-  ^  raise  the  objection.     If  the  law  on  this  subject  should  not 

be  fixed  by  a  legislative  measure,  and  if  the  question  should  call  for  a 
judicial  decision,  the  courts  would  no  doubt  be  strongly  inclined,  upon 
obvious  principles  of  reason  and  justice,  as  well  as  from  the  numoer 
and  respectability  of  the  persons  interested,  to  support  these  marriages, 
whatever  difficulty  there  may  be  in  finding  grounds  upon  which  their 
validity  can  be  reconciled  with  the  former  law ;  perhaps  the  least 
objectionable  mode  of  sustaining  them  would  be  to  consider  the  saving 
clause  in  the  marriage  act  as  a  recognition  precluding  the  inquiry 
into  their  former  condition." 

If  contracts  of  marriage  unattended  with  any  religious  ceremony 
were  valid  before  the  first  marriage  act,  there  will  be  sufilicient  groimd 
for  sustaining  the  validity  of  the  marriage  of  Quakers,  without  consi- 
dering the  provision  in  that  act  as  a  recognition  of  their  validity.(/) 

Provision  in  New  Marriage  Act^ — By  6  &  7  Will.  4,  c  8^,  s.  2,  it 
is  enacted,  *'  that  the  Society  of  Friends,  commonly  called  Quakers, 
and  also  persons  professing  the  Jewish  religion,  may  continue  to  con- 
tract and  solemnize  marriage  according  to  the  usages  of  the  said  society 
and  of  the  said  persons  respectively ;  and  every  such  marriage  is  hereby 
declared  and  confirmed  good  in  law,  provided  that  the  parties  to  such 
marriage  be  both  of  the  said  society,  or  both  persons  professing  the 
Jewish  religion  respectively ;  provided  also,  that  notice  to  the  superin-* 
tendent  registrar  snail  have  been  given,  and  the  registrar's  certificate 
shall  have  issued  in  manner  hereinafter  provided ."(m) 

Ceremony  of  Quakers*  Marriage^,'] — The  ceremony  of  the  Society  of 
Friends,  or  Quakers,  is  attended  wiih  much  decency  and  solemnity. 
Previous  to  the  ceremony  the  man  and  woman  present  themselves  at 
a  monthly  meeting  of  the  society  where  they  reside,  and  there  declare 
their  intention  of  taking  each  other  as  husband  and  wife,  if  the  meeting 
have"  no  material  objections  against  it.  The  principal  conditions  of 
r  4gg  1  acceptance  are  the  following : — 1st.  It  is  a  rule  that  no  man 
^  ^   ^propose  marriage  to  a  woman  without  the  consent  of  his 

own  and  her  parents  or  guardians ;  but  if  the  unbridled  affections  of  any 
one  should  have  precipitated  him  into  a  breach  of  this  rule,  he  is 
required  to  remove  the  offence,  as  is  also  the  woman,  and  to  give  sat^ 
isfaction  to  such  parents  or  guardians,  and  to  the  meeting  to  which 
they  belong,  by  a  due  and  open  acknowledgment  of  the  offence,  and 
to  get  thef  consent  of  their  guardians  before  they  can  proceed  with 

ij)  Haughton  ▼.  Haugkion,  1  MoIIoy,  61 4.  (m)  See  poet,  ai  to  Uie  mode  of  toleRiiiisiiic 

See  poflt,  Mct.  6.  marriages,  and  sUt  6  &.  7  Will.  4,  c.  86,  n. 

{k)  1  Roper  on  Huiband  Sl  Wife,  by  Jacob,  30, 31,  40,  41,  as  to  Uie  registntion  of  mar- 

481 ;  LittelVt  Law  Library ^  April,  lb41.  riages  of  Quakers  and  Jews. 
(/;  See  MDte,  p.  36-^38. 
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the  marriage.  2nd.  That  the  jmrties  be  of  the  same  opinion  and 
judgment  in  religion,  and  professed  members  of  this  society.  3rd. 
That  none  shall  marry  within  such  decrees  of  consanguinity  or  affi- 
nity as  are  forbidden  by  the  law  of  God :  and  4th.  That  if  either  party 
has  given  scandal  or  offence  to  their  friends,  they  shall  acknowledge  it. 
If  no  objections  are  then  made,  notice  of  the  intended  marriage  is  pub- 
lished in  the  meetings  where  the  man  and  woman  reside,  or  did  reside, 
which  must  be  done  before  the  marriage  is  solemnized,  in  order  that 
convenient  time  may  be  granted  for  satisfaction  concerning  all  scan- 
dal, &c.  The  parties  are  required  to  give  their  attendance  a  second 
time  at  the  monthly  meeting,  which  is  usually  the  next  ensuing,  when 
the  persons  appointed  to  make  the  inquiry  return  and  give  the  answer, 
which,  if  found  satisfactory,  the  parties  are  at  liberty  to  proceed  to 
the  solemnization  of  the  marriage.  The  marriage  is  solemnized  in 
the  ordinary  meeting  on  a  week  day,  usually  Thursdays. 

Towards  the  conclusion  of  the  meeting  the  parties  stand  up,  and, 
taking  each  other  by  the  hand,  declare,  in  an  audible  and  solemn 
manner,  to  the  following  effect.  The  man  first  says :  "  Friends, — I 
take  this,  my  friend  C.  D.,  to  be  my  wife ;  promising,  through  Divine 
assistance,  to  be  unto  her  a  loving  and  faithful  husband,  until  it  shall 
please  the  Lord,  by  death,  to  separate  us."  After  this,  a  friend  of  the 
man  or  woman  reads  publicly  a  certificate  of  the  marriage,  the  names 
and  designations  of  the  parties  being  first  inserted ;  they  then  sign  the 
certificate,  the  man  first,  then  the  woman  by  her  maiden  name,  the  ^ 
relations  next ;  and  in  further  confirmation,  such  of  the  members  pre- 
sent as  choose  may  adhibit  their  names,  but  dp  not  add  witness.  The 
ceremony  here  closes,  and  the  happy  couple  leave  the  chapel,  arm 
and  arm,  man  *and  wife,  without  a  priest's  blessing  or  any  r  \^  -i 
further  solemnrty.(n)  »-  J 

2.  Of  the  Marriciges  of  JewsJ] — The  Jews,  though  British  subjects 
under  the  protection  of  the  general  law  of  this  country,  have  the  emoy- 
ment  of  their  own  laws  in  religious  ceremonies,  in  consequence  oi  the 
exceptions  in  the  marriage  acts.  On  deciding  upon  questions  of  this 
kind,  the  court  is  obliged  to  learn  questions  of  Jewish  law  from  the 
professors  of  it,(o)  in  the  same  way  as  foreign  laws  are  proved  in  this 
country. 

Evidence  of  Jewish  LawJ] — It  is  the  usual  practice  of  the  Court  of 
Chancery  to  receive  information  on  foreign  law  from  persons  profess- 
ing such  law,  not  upon  oath,  but  on  a  reliance  in  the  honour  and  integ- 
rity of  the  professors  of  that  law ;  and  the  same  course  is  pursued  in 
the  ecclesiastical  court.(p)     So,  in  order  to  obtain  information  as  to 

(n)  Ha]kentoii*8  Dig.  of  the  Law  of  Soot,  hnsbaod  »nd  wife  in  the  presenee  of  wit- 
land  relating  to  Marriage.  See  Sewell*i  oesses  at  Gretna  Green,  which  acknowledg- 
Hiet  of  the  Qoakera,  G91.  ment,  the  court  had  been  told^  of  itself  con. 

(e)  GddamU  v.  Bramer,  1  Hagg.  Cons.  R.  atitotcd  a  valid  marriage  by  the  law  of 

324.  Scotland  ;•  the  court  aaid,  that  it  knew  nothing 

For  the  lysteai  of  Jewish  and  Catholic  of  that,  at  least  judicially,  nor  could  Uke 

matrimony,    see    Seldon's    Uxor    Ebraica.  coonsers  word,  which  was  all  that  it  had  ibr 

Opera,  vol.    ii.    p.   539—860;    Bingham's  that.    It  should  have  been  so  pleaded,  accom. 

Christian  Antiquities,  lib.  23;  and  Cburdon  panicd  with  an  averment  to  be  sustained  by 

Hist  Sacramens,  t)m.  vi.  evidence,  that  such  w:is  itA  effect  by  the  law 

(p)  In  a  case  were  it  was  pleaded  that  the  of  Scotland.    2  Addams,  R.  389. 
parties  mutnally  acknowledged  each  other  as 

July,  1841.— G 
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the  law  of  the  Jews  respccring  marriage,  questions  were  addressed  to 
the  tribunal  of  the  Bethdin,  and  the  answers  to  such  questions,  though 
not  upon  oath  were  used  by  the  court. (^) 

Lord  Stowell  held,  that  the  judgment  of  the  college  of  German  Jews, 
to  which  community  the  party  particularly  belonged — the  sentence  of 
the  Bethdin  (a  domestic  forum  of  the  Jews  amongst  themselves  on 
matters  of  marriage,)  their  chief  tribunal,  such  judgment  having  been 
submitted  also  to  the  college  of  Portuguese  Jews,  who  concurred  in 
it,  were  of  great  authority  on  matters  of  Jewish  law,  as  they  are  tri- 
bunals whose  certificate  of  the  foreign  law  must  be  received  as  most 
satisfactory,  ihough  perhaps  their  judgment  is  not  equally  satisfactory 
r  *68  1  ^"  niatters  of  fact.  And  his  lordship  added,  ♦*•  here  is  a 
'•  -1   question  compounded  of  law  and  factf  and  though  the 

decision  may  not  bind  the  court  which  has  to  try  the  fact  for  itself,  it 
conveys  the  best  information  which  it  can  obtain  of  the  principles  of 
law  which  are  to  be  applied  to  it.  They  certify  'that  they  have  found 
the  marriage  null  according  to  the  law  of  Moses,  without  giving  spe- 
cific reasons  for  it.  This  defect,  however,  is  in  some  measure  made 
up  by  the  information  which  they  have  given  in  their  examinations. 
I  there  find  the  grounds  assigned  on  which  I  form  the  same  opi- 
nion."(r) 

Marriages* of  JetM  decided  according  to  their  own  Lflw?.] — Subject  to 
the  provisions  in  the  new  marriage  act,(5)  the  matrimonial  law  of 
England  for  the  Jews,  is  their  own  matrimonial  law ;  and  an  English 
court  Christian,  examining  the  validity  of  an  English  Jew  marriage, 
will  examine  it  by  Jewish  matrimonial  law  only.(0  If  a  rule  of  that 
]aw  be,  that  the  fact  of  the  witness  to  the  marriage  having  eaten  pro- 
hibited viands,  or  profaned  the  Sabbath-day,  would  vitiate  that  mar- 
riage itseif,  an  English  court  would  give  that  effect,  wh6n  duly  proved, 
though  a  total  stranger  to  any  such  effect  upon  an  English  marriage 
generally.  Lord  Stowell  presumed  that  a  Dutch  tribunal  would  treat 
the  marriage  of  a  Dutch  Jew  in  a  similar  way,  not  by  referring  to  the 
general  law  of  the  Dutch  Protestant  Consistory,  but  to  the  ritual  of 
the  Dutch  Jews,  established  in  Holland.(tf) 

In  Goldsmid  v.  Bromer,{x)  the  suit  was  brought  by  Maria  Goldsmid, 
by  her  guardian,  for  jactitation  of  marriage  against  David  Bromer, 
who  confessed  the  jactitation,  and  justified  by  pleading  a  marriage 
to  have  been  celebrated,  and  the  same  to  be  valid,  according  to  the 
law  of  the  Jews.  The  parties  were  both  Jews,  and  both  appealed  to 
the  Jewish  law,  by  which  the  question  was  decided.  The  ceremony 
of  marriage  wabi  admitted,  but  it  was  alleged  **  that  the  celebration 
was  not  conformable  to  the  law  of  the  Jews."  No  defect  in  the  cere- 
imony  was  alleged,  except  *'  that  it  is  essentially  necessary  that  it 
T  *60  1  *^®*^'^  ^®  performed  in  the  presence  of  two  *witnes8cs, 
■-  -I    competent  and  credible,  and  subject  to  no  disqualification 

imposed  by  the  Jewish  law ;  which  disqualifications  may  proceed  from 
certain  degrees  of  consangunity  to  either  of  the  parties  who  marry, 

(9)  Lindov,  Beli§ario,  1  Haffff.  Cons.  R.  (t)  Ruding  v.  Smithy  3  Hagsr.  Com.  R. 

S4a,  249.  385. 

(r)  Goldimid  v.  Bnmfr,  I  Hag;.  C001.R.  («)  Ibid.  385. 

^  SS6.  (X)  ]  Hagg.  Cona.  R.  334. 
See  ante,  p,  65, 
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or  from  non-conformity  to  the  ceremonies  of  the  Jewish  religion :" 
and  it  was  alleged  '*  that  the  ceremony  in  this  case  was  not  attested 
by  competent  witnesses  according  to  these  rules."  It  appeared  to  the 
court  that  the  fact  of  marriage  must  be  attested  according  to  the 
Jewish  law,  and  that  the  attestation  is  a  constituent  part  of  the  vali- 
dity of  the  ceremony,  and  that  it  was  essentially  necessary  that  both 
the  witnesses  should  be  competent,  inasmuch  as  the  clearest  proof  of 
the  actual  ceremony  would  be  insufficient,  unless  it  was  performed  in 
the  presence  of  such  two  attesting  witnesses  of  perfect  competency. 
One  of  the  witnesses  before  whom  the  ceremony  was  performed, 
having  been  shown  to  have  been  incompetent,  not  merely  to  attest,  but 
to  supply  a  constituent  part  of  the  ceremony,  by  violating  the  rites 
and  ordinances  of  the  Jewish  religion  and  profaning  the  Sabbath,  by 
riding  in  coaches  and  snuffed  lighted  candles,  stirring  the  fire,  and 
eating  forbidden  meats,  the  validity  of  the  marriage  was  pro- 
nounced against.(y) 

Mode  oj  Contracting  Marriage  between  Jews^ — There  seems  to' 
exist  among  the  Jews,  as  in  many  other  communities  and  societies,  a 
distinction  between  marriages  solemn  and  unsolemn ;  that  there  are 
marriages  which  have  certain  solemnities  attached  to  them,  for  the 
pui^ses  of  public  notification,  and  for  the  complete  satisfaction  of  the 
civU  and  ecclesiastical  law,  though  not  necessary  for  the  purpose  of 
validity.  The  solemn  marriage  appears  to  be  efiected  by  a  formal 
contract  in  the  Hebrew  language  entered  into  by  the  bridegroom  with 
the  bride,  according  to  the  formalities  and  rules  of  the  congregation ; 
and  such  contract  must  be  drawn  up  by  the  priest,  and  be  signed  by 
the  bridegroom ;  be  entered  and  registered  in  a  certain  book  kept  for 
that  purpose  by  the  priest,  and  the  entry  must  be  signed  by  the  bride- 
groom and  two  other  witnesses,  which  being  done,  the  original  con^ 
tract  is  delivered  to  the  bride.(z) 

*The  first  cause  in  which  the  validity  of  a  Jewish  mar-    r    ^„    ^ 
riage  was  pat  distinctly  in  issue  in  an  ecclesiastical  court,    I-  -■ 

was  that  of  Lindo  v.  belisario^{a)  which  came  before  that  court  by 
the  direction  of  the  Lord  Chancellor.  It  appeared  by  instruments, 
whicli  were  annexed  to  each  of  the  allegations  given  in,  that  the  pro- 
ceedings in  the  consistory  court  were  commenced  in  pursuance  of  an 
order  made  by  the  Lord  Chancellor,  that  Abraham  de  Mattos  Mo- 
catta  should  institute  a  suit  in  the  consistory  court  of  the  Bishop  of 
London  in  behalf  of  Esther  Lindo,  to  whom  he  was  guardian,  to  try 
the  validity  of  the  marriage  said  to  have  taken  place  between  her  ana 
Aaron  Mendez  Belisario.  It  further  pleaded,  that  this  order  was 
obtained  by  the  petition  of  the  executors  of  the  wills  of  the  father  and 
the  mother  of  the  said  Esther,  and  the  trustees  of  a  sum  of  money 
under  her  father's  will,  amounting  to  about  4000/. ;  that  by  the  will  of 
her  mother,  the  interest  of  certain  moneys  was  to  be  applied  to  her 
use,  until  she  attained  the  age  of  twenty-one  or  day  of  marriage,  pro- 
vided she  married  with  the  consent  of  the  major  part  of  her  mother's 
executors ;  but  in  case  she  married  without  such  consent,  then  the 
money  was  to  go  to  her  issue,  and  in  default  of  such  issue,  to  be 

(y)  CMdBmidj.Bnmer,  I  H«gg.CjiM.R.    295. 
394— aas.  (a)  1  H»2K*  C!oni.  U.  K^Teo^Y^* 

{z)  Limb  r.  Sdimrw,  1  n%jg.Caa».tL 
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divided  among  the  other  daufrhters  of  the  executrix.  It  was  further 
stated,  that  Aaron  Mendez  Belisario  was  a  person  in  low  circum- 
stances, and  that  it  was  a  very  improvident  match,  but  that  he  insisted 
she  was,  in  point  of  fact,  his  wife,  and  was  married  to  him  on  the  26th 
of  July,  1793,  and  threatened  to  institute  proceedings  at  law  to  get 
possession  of  her  person  and  property.  Under  these  circumstances  it 
became  necessary,  before  the  Court  of  Chancery  could  stir  in  ihe 
business  so  as  to  make  any  order,  to  know  whether  there  had  been  a 
marriage,  and  whether  the  young  woman,  by  whose  guardian  the  suit 
was  instituted,  was  a  wife  or  not.  The  question  was,  whether  the 
ceremony  which  had  passed  between  the  parties  constituted  a  com- 
plete marriage,  or  whether  it  amounted  only  to  a  hetrathmenU  The 
ceremony  was  stated  to  have  been  as  follows :  viz.  '*  that  before  sun- 
set, and  between  11  and  12  o'clock  in  the  morning  of  Friday,  the  26th 
r  ^^j  n  day  of  July,  1793,  Esther  Mendez  ^Belisario,  then  Lindo, 
^  -I    thereby  meaning  Esther  Lindo,  spinster,  the  minor  in  this 

cause,  went  to  and  met  Aaron  Mendez  Belisario,  the  other  party  in 
this  cause,  at  the  house  of  his  brother,  Jacob  Mendez  Belisario,  in 
Little  Bennett-street,  for  the  performance  of  their  marriage,  and  Abra- 
ham Jacobs  and  Lyon  Cohen,  two  credible  persons  of  the  Jewish 
nation,  attended  at  the  said  house,  to  be  present  at  the  ceremony 
thereof;  that  the  said  Aaron  Mendez  Belisario,  then  in  the  presence 
of  the  said  Abraham  Jacobs  and  Lvon  Cohen,  addressed  himself  to 
the  said  Esther  Mendez  Belisario,  then  Lindo,  thereby  meaning  the 
said  Esther  Lindo,  spinster,  the  minor  aforesaid,  in  the  words  or  to 
the  following  effect:  '  Do  you  know,  that  by  taking  this  ring,  (mean- 
ing  a  ring  which  he  then  produced  to  her,)  you  become  my  wife?'  to 
-  which  she  answered, '  I  do.'  That  he  then  said  to  her,  *  Do  you  take 
this  ring  freely,  voluntarily,  and  without  force?'  to  which  she  answered, 
M  do;'  or  they,  the  said  Aaron  Mendez  Belisario  and  Esther  Mendez 
Belisario,  then  expressed  themselves  in  words  to  that  very  effect;  and 
the  said  Aaron  Mendez  Belisario  immediately  thereupon,  in  the  pre- 
sence of  the  persons  aforesaid,  delivered  to  and  placed  upon  the  fore- 
finger of  the  left  hand  of  the  said  Esther  Mendez  Belisario,  which  she 
tendered  to  him  for  that  purpose,  and  freely  and  voluntarily  received 
and  accepted  the  same  ring,  and  at  the  same  time  repeated  to  her 
certain  words  in  the  Hebrew  language."  The  general  result  of  the 
evidence  was,  that  there  had  been  what  the  professors  of  the  Jevrish 
law  called  a  complete  Kedushim  between  the  parties,  which  Kedu- 
shim  would,  in  order  to  dissolve  it,  and  in  order  to  give  the  woman  a 
power  to  marry  again,  need  a  divorce;  but  it  did  not  of  itself  create 
a  perfect  marriage,  because  it  did  not  give  the  husband  the  rights  of 
marriage;  for  they  all  agreed,  without  any  contradiction  whatever, 
that  after  the  Kedushim  was  given,  the  wife  retained  her  rights,  she 
had  a  power  over  her  own  propejrty  as  much  as  before,  and  the  hus- 
band had  no  power  over  it  at  aN.  Lord  Stowell  decided  that  Mr.  Beli- 
sario had  not  proved  his  case,  and  that  Esther  Lindo  was  not  be  con- 
r  472  1  ^^^^^^^  ^^  ^^^  wife;(6)  '^and  his  decision  was  affirmed  On 
L  J    appeal  by  the  Court  of  Arches.(c) 

[h)  JAndo  T.  Bdiiario^  1  Hagg.  Cons.  R.        (e)  Undo  ?.  Be/ttano,  1  Hagf .  Coos.  R. 
Siesei,  Appendix,  7— 34« 
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But  if  Jews  conform  in  the  solemnization  of  marriage  to  the  Chris- 
tian form,  they  will  be  bound  by  it,  and  the  validity  of  the  marriage 
w-ill  be  decided  with  reference  to  the  marriage  acts.  On  this  ground 
the  marriage  by  license  of  a  minor  Jewess,  without  the  knowledge 
and  consent  of  her  father,  was  declared  null  and  void.{d) 

Legal  Redress  for  Violation  of  Matrimonial  Duty,] — All  persons 
who  stand  in  the  relation  of  husband  and  wife  in  any  way  the  law 
allows,  or  by  a  domestic  marriage  not  contrary  to  law,  have  a  claim 
to  relief  cfn  the  violation  of  any  matrimonial  duty.  The  marriages 
of  Jews  are  expressly  protected  by  the  marriage  acis,(e)  and  they 
have  the  same  mode  of  securing  the  legitimacy  of  their  children,  and 
the  same  rights  of  divorce  belong  to  them,  as  to  persons  of  a  different 
per8uasion.(/)  In  Andreas  v.  Andreas,{g)  the  parties  were  both  Jews 
and  were  married  according  to  the  forms  of  the  Jewish  nation ;  the 
wife  cited  the  husband  to  answer  to  her  in  a  cause  of  restitution  of 
conjugal  rights.  On  admission  of  the  libel  it  was  objected,  that  as 
thev  had  been  married  according  to  the  forms  of  the  Jewish  nation, 
and  not  of  the  church  of  Endand,  the  court  could  take  no  notice  of 
such  marriage,  and  she  could  not  institute  such  a  cause  against  her 
husband  in  the  ecclesiastical  court.  The  court  however,  was  of  opi- 
nioin,  that  as  the  parties  had  contracted  such  a  marriage  as  would 
bind  them  according  to  the  Jewish  forms,  the  woman  was  entitled  to 
a  remedy,  and  that  the  proceeding  would  well  lie,  and  admitted  the 
libel. 

On  the  admission  of  a  libel,  pleading  "  a  marriage  between  Jews' 
according  to  the  rites  of  the  Jewish  religion,"  it  was  objected,  that 
persons  coming  before  the  ecclesiastical  court  to  claim  any  right  by 
marriage,  under  that  jurisdiction,  must  show  the  marriage  to  have 
been  agreeably  to  the  rites  *and  ceremonies  of  the  ^  ^^«  <■ 
church  Christian.  Sir  William  Wynne  said,  "  The  ob-  L  ^"^  J 
jection  taken  is,  as  far  as  I  know,  perfectly  novel ;  I  do  not  recollect 
any  case  which  I  can  name,  in  wnich  a  Jewish  marriage  has  been 
pleaded ;  and  I  take  it  there  has  been  no  case  in  which  a  Jew  has 
been  called  upon  to  prove  his  marriage.  If  there  had,  I  conceive 
that  the  mode  of  proof  must  have  been  conformable  to  the  Jewish 
rites;  particularly  since  the  marriage  act,  which  lays  down  the  law 
of  the  country  as  to  marriages  by  banns  or  license,  for  all  marriages 
bad  according  to  the  rites  of  the  church  of  England,  and  with  an 
exception  for  Jews  and  (Quakers.  This  is  a  strong  recognition  of  the 
validity  of  such  marriages.  As  to  dissenters  there  is  no  such  excep« 
lion,  and  no  one  would  trust  to  the  rules  of  their  particular  dissenting 
congregation  for  the  validity  of  marriage.  The  comparison  there- 
fore, between  Jews  and  dissenters  does  not  hold,  and  more  particu- 
larly in  this,  that  the  Jews  are  antichristian^  the  dissenters  Christian." 
The  allegation  was  therefore  admitted.^A) 

It  seems  that  to  prove  a  Jewish  marriage  it  is  not  necessary  to  pro- 

id)  JmuM  V.  RoHfuon,  2  Phill.  R.  285.  (g)  Cons.  Not.  24, 1737 ;  1  Hag?.  Cons. 

(e)  26  Gea  2,  c.  33,  s.  18 ;  4  Geo.  4,  c.  76,    R.  Appendix,  9,  n.  . 

t.31.  (A)   Vigevena  y,  Alvarez^  1  Hagg.  Cons. 

(/)  D*AguUar  t.  ITAguilar^  1   Hogg.    R.  Appendix,  7. 
Eccl.  R.  Supplement,  773. 
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duce  witnesses  who  were  present  at  the  ceremony  in  the  syimgogoe, 
but  that  the  written  contract  between  the  parties  should  be  produced, 
and  the  execution  of  it  proved.(t) 


SECT.  5. — OF  MARRIAGES  IN  AMBASSADORS*  CHAPELS. 

The  general  rule  is,  that  mere  domicil  renders  a  person  subject  to 
the  ordinary  law  of  the  country.    Lord  Mansfield  laid  down  this 

fenerai  proposition,  that  the  law  and  legislative  government  of  every 
ominion  equally  affect  all  persons  and  all  property  within  the  limits 
thereof,  and  is  the  rule  of  decision  for  all  questions  which  arise  there. 
Whoever  purchases,  lives,  or  sues  there,  puts  himself  under  the  law  of 
the  place.  An  Englishman  in  Ireland,  Minorca,  the  Isle  of  Man,  or 
the  plantations',  has  no  privileges  distinct  from  the  natives.(a)  The 
r  *74  1  same  doctrine  had  been  previously  promulgated  by 
L  J  *Huber.(6)    "  Pro  subjectis  imperio  haoendi  sunt  omnes 

qui  intra  terminos  ejusdem  reperiuntur,  sive  in  perpetuum,  sive  ad 
tempus  ibi  commorantur."  This  general  proposition,  however,  is 
subject  to  some  exceptions.  Thus  ambassadors  and  public  ministers 
are  not  subject  to  the  whole  body  of  the  municipal  law  of  the  country 
where  they  reside.  They  belong  for  the  most  part  to  the  country 
which  they  represent.  So  also  the  Jews,  though  native  subjects  under 
the  protection  of  the  general  law  of  this  country,  are  governed  by 
their  own  institutions-  with  respect  to  marriages. 

In  some  establishments  existing  by  authority  under  treaties  or  under 
toleration,  as  in  the  English  factories  at  Lisbon,  Leghorn,  Oporto, 
Cadiz ;  and  in  the  factories  in  the  East,  Smyrna,  Aleppo,  and  others, 
marriages  are  regulated  by  the  law  of  the  original  country  to  which 
they  are  considered  to  belong.  An  English  resident  at  at  Peters- 
burgh  does  not  look  to  the  ritual  of  the  Greek  church,  but  to  the 
rubric  of  the  church  of  England,  when  he  contracts  a  marriage  with 
an  English  woman.(c)  The  house  and  chapel  of  an  ambassador  may 
be' considered  as  excepted  from  the  marriage  act,  on  the  ground  that 
they  are  part  of  the  country  to  which  the  ambassador  belongs. 

There  is  sl  jus  gentium  with  respect  to  marriage — a  comity  which 
treats  with  tenderness,  or  at  least  with  toleration,  the  opinions  and 
usages  of  a  distinct  people  in  the  transaction  of  marriage.  Thus 
practice,  which  is  entitled  to  great  respect  when  received,  has  sanc- 
tioned the  marriages  of  foreign  subjects  in  the  houses  of  ambassadors 
of  the  foreign  country  to  which  they  belong.  Lord  Stowell  ol^erved, 
that  he  was  not  aware  of  any  judicial  recognition  upon  the  point; 
but  the  reputation  which  the  validity  of  such  marriages  hhs  acquired, 
makes  such  a  recognition  by  no  means  improbable,  if  such  a  question 
was  brought  to  juagment.(J)    Lord  Ellenborough  said,  marriages  of 


(t)  Hornv,  AoeZ,  1  Camp.  61.  celebrated  at  St.  Pclerabargh  ia  tranamittcd 

(a)  Hall  V.  Campbell^  Cowp.  2C8.  to  the  regiatry  of  the  Coiiaistorj  court  of 

(6)  De  Conflict  Leg.  lib.  1,  t  3,  a.  2.  London,  ib.  n. 

{e)  Ruding  v.  Smith,  2  Hugg.  Cona.  R.  (d)  Ruding  y.  Smithy  3  Hagg.  Cons.  R. 

3^5,  386.    A  regiater  of  Eogliah  morriagei  386.    See  PtrlreU  ▼.  Tondear^  1  ib.  136. 
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English  subjects  abroad  in  the  chapels  of  *our  ambassS'  r  ^^.  -i 
dors,  if  made  bv  the  allowance  of  the  foreign  stale  in  such  ^  ^ 

places,  would  be  good  marriages  in  those  countries.  But  if  not  a 
good  marriage  in  the  place  where  it  is  celebrated,  it  cannot  be  a  good 
marriage  any  where,  (c) 

In  Lacy  v.  Dickenson,{f)  the  parties  who  were  both  English  sub- 
jects, who  had  resided  at  Amsterdam,  went  to  Paris,  and  were  n>ar- 
ried  by  leave  of  the  Dutch  ambassador,  in  his  hotel,  and  by  bis 
chaplain,  in  the  absence  of  the  English  ambassador.  They  came 
afterwards  to  England,  and  the  wife  brought  a  suit  of  jactitation  ia 
which  Mr.  Dickenson  justified  under  the  marriage  as  alleged.  1a 
reply  the  wife  pleaded  the  laws  of  Holland,  "  that  marriages  solemr 
nized  between  the  subjects  of  their  high  mightinesses,  or  others,  in  a 
house  of  an  ambassador  of  the  states  general  in  foreign  countries, 
between  the  subjects  of  the  states  general,  or  others,  unless  the  parties 
had  been  first  contracted  by  the  law  of  Holland,  and  such  contraci 
duly  registered,  and  unless  banns  be  duly  published  in  Holland,  b^ore 
the  performance  of  the  same,  is  null  and  void  to  all  intents  and  pur- 
poses." It  pleaded  also,  •*  that  by  the  laws  of  France,  a  marriage 
solemnized,  not  in  facie  ecclesice,  and  on  publication  of  banns,  and  by 
the  priest  of  the  church  of  the  parish  where  the  parties  live,  and  where 
they  are  domiciled,  unless  by  special  license  and  faculty,  is  null  and 
void."  That  cause  went  no  farther,  owing  to  the  death  of  the  bus* 
band.  Assuming  however,  that  such  a  privilege  does  exist  in  ambas- 
sadors' chapels,  it  cannot  protect  a  marriage,  where  neither  party  is 
of  the  country  of  the  ambassador  in  whose  chapel  the  marriage  was 
had,  nor  where  one  of  the  parties  to  the  marriage  having  acquired  a 
matrimonial  domicil  in  this  country,  has  not  during  the  residence  in 
England,  lived  in  a  house  entitled  to  the  privilege.  Thus  a  libel  for 
nulfity  of  marriage  was  admitted  where  the  marriage  had  been  cele- 
brated in  the  chapel  of  the  Bavarian  ambassador  (in  which  banns  were 
not  usually  published,)  without  banns  or  license  between  parties,  one 
of  whom  was  in  the  suite  of  the  Spanish  ambassador,  and  not  of  the 
Bavarian,  and  the  other,  though  she  had  the  name  of  a  foreigner, 
was  not  domiciled  in  any  ^ambassador's  family,  and  had  r  ^^^  -. 
acquired  a  matrimonial  domicil  in  England  by  nfK>re  than  '-  ^ 

a  month's  residence  ihere.(g^) 

In  Heinel  v.  Fiervilie{h)  the  court  pronounced  a  marriage  solem- 
nized in  the  Venetian  ambassador's  chapel  invalid,  on  the  ground 
that  it  had  been  celebrated  in  a  place  where  banns  bad  not  usually 
been  published. 

Marriages  solemnized  abroad  by  Ministers  of  the  Church  of  England 
made  valid.'] — The  statute  4  Geo.  4,  c.  91 — after  leciting  that  it  was 
expedient  to  relieve  the  minds  of  all  his  majesty's  subjects  from  any 
doubt  concerning  the  validity  of  marriages  solemnized  by  a  minister 
of  the  church  ofEngland  in  the  chapel  or  house  of  any  British  ambas- 
sador or  minister  residing  within  the  country  to  the  court  of  which 
he  is  accredited,  or  in  the  chapel  belonging  to  any  Britisl^  factory 

(€)  Rex  T.  Brampton,  10  East,  286.  (g)  Pertreiiv.  Tondear^l  Hagg.  Cods.  R. 

(/)  Cons.  R.  17t>9,  cited  2  Hagg.  R.  386,    136. 
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abroad,  or  in  the  house  of  any  British  subject  residing  at  such  factory, 
as  well  as  from  any  possibility  of  doubt  concerning  the  validity  of 
marriages  solemnized  within  the  British  lines,  by  any  chaplain  or 
officer,  or  other  person  officiating  under  the  orders  of  the  commanding 
officer  of  a  British  army  serving  abroad — declared  and  enacted  that 
all  such  marriages  as  aforesaid  shall  be  deemed  and  held  to  be  as  valid 
in  law  as  if  the  same  had  been  solemnized  within  his  majesty's  domi- 
nions, with  a  due  observance  of  all  forms  required  by  law.  The 
second  section  provided,  that  nothing  in  this  act  contained  shall  con- 
firm or  impair,  or  anywise  aifect  the  validity  in  law  of  any  marriages 
solemnized  beyond  the  seas,  except  such  as  have  been  or  shall  be 
solemnized  in  the  places,  form,  and  manner  herein  specified  and 
recited.  The  marriage  of  an  officer,  celebrated  by  a  chaplain  of  the 
British  army,  within  the  lines  of  the  army  when  serving  abroad,  is 
valid  under  4  Geo.  4,  c.  91,  though  such  army  is  not  serving  in  a 
country  in  a  state  of  actual  hostility,  and  thouizh  no  authority  lor  the 
mafriage  was  previously  obtained  from  the  officer's  superior  in  com- 
mand.(^) 

The  statute  4  Geo,  4,  c,  91,  applies  where  only  one  of  the  Parties  is  a 
British  siitjecL] — ^^On  a  question  as  to  the  admission  of  the  libel  in  a 
suit  of  nullity  of  marriage,  by  Mr.  George  Lloyd,  natural  son  of  Sir 
William  Lloyd,  against  Mrs.  Lloyd,  otherwise  Mademoiselle  Petti- 
jean,  it  appeared  that  the  parties  were  married  in  France  on  the 
26th  October,  1837,  in  two  forms :  first  before  the  mayor  of  the 
arrondissement,  according  to   the  code  civil  of  that  country,  and 
afterwards  at  the  chapel  of  the  British  ambassador  at  Paris.    Mr. 
Lloyd  was  a  British  subject.  Mademoiselle  Petitjeaa  a  subject  of 
France.   The  grounds  of  nullity  were,  that  first,  by  the  law  of  Jb  ranee, 
the  consent  of  the  father  of  a  man,  under  twenty^five,  was  necessary 
to  the  validity  of  his  marriage  ;  that  Mr.  Lloyd,  at  the  time  of  the 
contract,  was  but  twenty-two,  and  that  his  father's  consent  had  not 
been  obtained ;  secondly,  that  the  stat.  4  Geo.  4,  c.  91,  for  legalizing 
marriages  solemnized  at  the  house  of  a  British  ambassador,  did  not 
extend  to  marriages  where  one  of  the  parties  was  a  foreigner.    Dr. 
Lushington  thought  that  it  was  unnecessary  to  consider  the  first  mar- 
riage, nor  had  the  law  of  France  been  properly  proved.    With  respect 
to  the  second  marriage,  the  construction  of  the  statute  had  not  been 
hitherto  deliberately  decided  by  any  court  after  argument.    A  case 
had  occurred  in  the  court  of  Chancery,  O'Connor  v.  Ommaney,  in 
which  such  a  marriage  had  been  reported  valid  by  the  master ;  but 
he  (the  learned  judge)  could  not  find,  upon  inquiry  of  the  lord  chan- 
cellor and  the  master  of  the  rolls,  that  either  had  given  anv  judicial 
decision  on  the  point.    The  first»observation  he  should  make  on  the 
statute  in  question  was,  that  it  was  a  remedial  statute,  and  was  there- 
fore to  have  an  extended  and  not  a  restricted  construction.    Then  it 
expressly  professed  to  remedy  the  grievance  and  hardship  of  «•  all" 
his  majesty's  subjects.    Again,  although  it  did  not  expressly  provide 
for  marriages  where  only  one  of  the  parties  was  a  British  subject,  yet 
on  the  other  hand,  there  were  no  words  of  exclusion.    Under  these 
circumstances,  by  invalidating  the  marriage,  he  should  confine  the 

(d)  Waldegravt  Peerage,  4  Clark  6l  Finn.  649. 
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sense  of  the  word  all,  wiihout  any  words  of  exclusion.  He  was  there- 
fore clearly  of  opinion,  that  the  statute  might  be  considered  to  include 
marriages  where  one  of  the  parties  was  a  British  subject.  He  was 
not  unaware  of  the  danger  of  legalizing  in  England  marriages  cele- 
brated in  foreign  countries;  but  the  legislature  had  thought  proper  to 
pass  a  remedial  law,  and  hi.s  duty  was  merely  to  administer  ii^  He 
vras  of  opinion  that  the  validity  of  the  marriage  in  this  case  could  not 
be  impeached,  and  consequently  that  the  libel  must  be  rejccted.(€) 

A  marriage  solemnized  at  Antwerp,  between  two  English  persons, 
by  a  protestant  clergyman,  appointed  by  the  English  government,  but 
without  performance  of  the  Belgium  ceremonies,  is  void,  and  does 
not  come  within  the- provisions  of  the  stat.  4  Geo.  4,  c.  91.  In  this 
case,  a  ward  of  the  court  of  Chancery,  in  her  eighteenth  year^  had 
eloped  with  a  gentleman  and  been  married,  on  the  15th  of  July,  1838, 
in  the  English  church  at  Antwerp,  according  to  the  rites  of  the  church 
of  England,  before  the  chaplain  of  such  church,  in  the  presence  of 
the  British  consul.  The  parties  had  been  subsequently  married  in 
England.  On  a  reference  to  the  master  to  ascertain  when  the  parties 
were  legally  married,  he  found  that  the  lady  was  a  native  of  Ghent, 
and  born  in  October,  1820  ;  that  the  gentleman  was  a  British  subject, 
in  his  twenty-fourth  year  at  the  time  of  the  above  marriage.  The 
master  then  stated,  that  what  is  called  the  code  civil  is  the  law  in 
force  in  Belgium ;  and  that  no  marriage  contracted  in  Belgium  can 
be  valid  by  reason  of  there  having  been  a  religious  ceremony  only, 
but  that  a  civil  ceremony  is  necessary,  and  that  by  the  165th  and 
166th  articles  of  the  code  civil,  it  is  provided  that  niarriage  shall  be 
celebrated  publicly  before  the  civil  officer  of  the  domicile  of  pne  of 
the  two  parties,  and  certain  notices  are  requisite;  but  a  marriage 
contracted  without  these  prescribed  ceremonies  would  not  be  void, 
but  only  voidable.  That  oy  the  148th  article  of  the  code  civil,  a 
man  before  the  age  of  eighteen  years  and  a  woman  before  fifteen 
cannot  contract  marriage,  and  that  a  son,  not  having  attained  twenty- 
five,  cannot  contract  marriage  without  the  consent  of  his  parents,  or 
in  case  of  no  parents,  then  by  a  family  council  of  relations  or  friends*  ^ 
And  the  master  then  found  that  the  husband  was  only  twenty-four 
years  of  age,  and  his  wife  nearly  eighteen,  at  the  time  of  the  mar- 
riage at  Antwerp:  and  that  no  civil  ceremony  whatever  took  place 
between  them  in  Belgium.  And  the  master  therefore  found,  that  no 
valid  marriage  according  to  the  lex  loci  was  made  at  Antwerp,  by 
the  marriage  ceremony  performed  at  the  English  church  on  the  15th 
July,  1838,  resting  therefore  the  proof  of  such  finding  on  the  ground 
that,  without  proof  of  a  civil  celebration  of  marriage  having  been 
done  at  Antwerp,  to  give  legal  validity  there  to  the  marriage,  no 
perfect  marriage  valid  according  to  the  lex  loci  was  effected.  The 
master  then  stated  his  opinion,  that  previous  to  the  act  26  Geo.  2,  c. 
88,  the  marriage  would  have  been  good  as  an  English  marriage, 
celebrated  according  to  the  rites  of  the  church  of  England,  by  an 
English  chaplain  in  full  orders,  between  persons  both  of  more  than 
the  age  of  consent,  and  describing  themselves,  whether  accurately 
or  not,  but  without  fraud,  to  be  both  British  subjects :  that  although 

Ce)  Umfd  t.  FeUifemn,  AM/  CMUiag  beneiflJoyd,  Coottflt  Couit,  ^^Mki^vj^  \^^« 
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that  act  was  repealed  by  the  4  Geo.  4,  c,  76,  yet  by  sect.  33  it  is 
made  to  extend  to    England  only,  so  that  such  marriage   solem- 
nized abroad,  as  it  would  fiave  been  good  before  the  passing  of  the 
act  26  Geo.  2,  so  it  would  be  now  good,  and  therefore  he  found  that 
a  valid  marriage  did  take  place  between  the  parties  on  the  15th  July, 
1838,  at  Antwerp,  according  to  the  subsisting  English  law.     Bui  if 
the  court  should  not  adopt  such  view  of  the  case,  then  that  a  valid 
marriage  subsequently  took  place  in  England.     And  the  master  fur- 
ther stated,  that  there  was  no  ambassador  from  the  British  court 
accredited  at  Antwerp,  nornny  British  factory ;  and  that  the  minister 
who  performed  the  ceremony  was  appointed  by  the  secretp^y  pf  state 
for  foreign  affairs  to  officiate  at  the  English  church  at  Antwerp.  The 
petition  prayed  the  confirmation  of  the  master's  report  so  far  as  it 
found  that  the  marriage  at  Antwerp  was  bad  and  the  subsequent 
marriage  was  valid.     Sir  L.  Shadwell,    Vice  Chancellor,  said,    it 
seems  to  me  that  this  case  is  now  brought  forward  in  a  manner  which 
induces  me  to  suppose  that  any  farther  inquiry  will  not  alter  it.     I 
think  the  report  must  be  adopted,  so  far  as  the  master  finds  the  mar- 
riage contrary  to  the  lex  locif  and  so  far  as  that  a  valid  marriage 
took  place  in  England.     My  opinion  is,  that  this  case  is  not  withm 
the  statute  4  Geo.  4,  c.  91, (g)  for  that  statute  provides  for  the  case  of 
a  marriage  solemnized  by  a  minister  of  the  church  of  England  in  the 
chapel  or  house  of  any  British  ambassador  or  minister  residing  within 
the  country  to  the  court  of  which  he  is  accredited,  or  in  the  chapel 
belonging  to  any  British  factory  abroad,  or  in  the  house  of  any  British 
subiect  residing  at  such  factory.    Now,  as  there   is  no  factory  or 
ambassador  at  Antwerp,  the  case  could  not  come  within  that  statute. 
In  tht  judgment  of  Lord  Stowell,  in  the  case  of  Ruding  v.  Smith^(h) 
although  the  reasoning  is  very  good  and  very  beautiful  so  far  as  it 
leads  to  the  ultimate  conclusion,  still  when  you  look  at  the  conclusion, 
you  cannot  but  see  that  he  is  meditating  on  the  difficulties^  which  he 
denominates  aathe  insurmountable  difficulties,  of  effecting  a  marriage 
according  to  the  Dutch  law.    Now  in  this  case  there  were  no  insur- 
mountable difficulties  to  having  had  a  marriage  according  to  the 
Belgium  law,  and  therefore  it  appears  to  me  that  there  are  no  cir- 
cumstances of  exception  here  operating  to  take  the  marriage  out  of 
the  general  rule,  that  it  should  have  been  according  to  the  lex  IocL{i) 
And  it  having  been  found  by  the  master  void,  according  to  that  lex 
loci,  I  really  think,  there  being  no  exception  to  take  it  out  of  the  rule, 
that  the  master's  report  must  be  confirmed  as  to  the  first  finding, 
and  the  subsequent  finding  as  to  the  English  marriage  being  good, 
and  I  think  the  case  is  in  that  state  at  present,  that  there  can  be  no 
impropriety  in  making  the  decision  in  that  way.(A) 

(g)  Ant6.  upon  an  interlocotorjr  applieation,  may  direct 

(A)  9  Htgg,  Com.  R.  390,  poet,  pp.  140-*  an  inquiry,  in  the  firat  place,  to  aacsertaia  a 

H^'  fret,  a«  that  of  marriage,  which  ia  nririiwaafji 

(t)  See  poat,  pp.  132— 140.  for  the  final  deciaion  of  the  caoaew     See 

{k)  Kent  t.  tfurffen,  Dec.   12th,  5  Jurist,  Golden  ▼.  Vliate,  b  Jariat,  169;  FMltrngn-  v, 

166— 169;  Reir.    book   A.  1840,  fol.    150.  C/erik,  18  Vea.  481. 

Another  point  deoided  waa,  that  the  oourt. 
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Tub  first  marriage  act,  26  Geo.  2,  c.  33,  and  the  present  marriage 
acis,(a)  beiuff  confined  to  England  and  Wales,  the  general  matrimo- 
Dial  law  of  Ireland  is  that  which  prevailed  in  England  berore  the 
passing  of  the  first  act  in  1753,  except  so  far  as  it  has  been  regulated 
by  statutes  relating  exclusively  to  Ireland. 

Marriages  in  Private  Houses.] — By  the  law  of  Ireland,  r  ^^^  , 
a   marriage  had  and  celebrated  by  a  Roman  Catholic  *-  ^ 

priest,  in  a  private  house,  according  to  the  rites  and  ceremonies  of 
the  Roman  Catholic  church,  between  two  persons  both  of  the  Roman 
Catholic  religion,  is  valid.  It  may  be  celebrated  by  a  Roman 
Catholic  priest,  or  by  a  priest  of  any  other  denomination,  without 
any  restriction  as  to  time  or  place,  either  in  a  private  house,  or  in 
the  church,  and  in  the  afternoon  as  well  as  at  any  canonical  hour.(6) 
Id  Ireland,  the  marriage  of  two  Roman  Catholics,  by  a  Roman 
Catholic  priest,is  good ;  and  if  a  person,  at  the  time  of  such  marriage, 
declare  himself  to  be  a  Roman  Catholic,  and  the  woman  be  a  Roman 
Catholic,  this  is  a  good  marriage  against  him ;  and  if  he  be  after- 
*ward8  tried  for  bigamy  on  this  marriage  (he  having  been  before 
married  to  another  wife  who  is  still  alive,)  he  will  not  oe  allowed  to 
set  up  his  supposed  protestanism  as  a  defence  to  the  charge.  To 
prove  such  a  marriage,  evidence  was  given  that  the  person  who  offi- 
ciated  acted  as  a  Roman  Catholic  priest,  and  that  the  marriaj^e  (as 
wan  usual)  took  place  at  his  house,  and  he  asked  the  parties  if  they 
were  Roman  Catholics,  and  that  they  said  they  were  so;  that  part  of 
the  ceremony  was  in  English  and  part  in  Latin,  and  that  having 
asked  the  man  whether  he  would  take  the  woman  as  his  wife,  and 
the  woman  if  she  would  take  the  man  as  her  husband,  and  each  having 
answered  in  the  affirmative,  ho  pronounced  them  married.  This  was 
held  sufficient.  (/) 

A  marriage  in  Ireland  by  a  clergymen  of  the  established  church 
is  good,  though  it  takes  place  in  a  private  room,  either  with(c)  or 
without  any  special  license.({/) 

A  marriage  by  a  dissenting  minister  in  Ireland  in  a  private  room 
it  valid. 

On  the  trial  of  an  indictment  for  bigamy,  it  was  contended  on  behalf 
of  the  prisoner,  that  the  first  marriage  was  illegal,  from  the  clandes- 
tine manner  in  which  it  was  celebrated ;  and  several  Irish  statutes 
were  cited,  from  which  it  was  argued  that  the  marriage  of  dissenters 
in  Ireland  ought  at  least  to  be  in  the  face  of  the  congregation,  and 
not  in  a  private  room.  But  the  recorder  is  said  to  have  been  clearly 
of  opinion  that  the  marriage  was  valid,  on  the  ground  that  as  before 
the  marriage  act,  a  marriage  might  have  been  celebrated  in  England 
in  a  h^use,  and  it  was  only  made  necessary,  by  the  enactment  of 
positive  law,  to  celebrate  it  in  a  church,  some  law  should  be  shown» 
requiring  dissenters  to  be  married  in  a  church,  or  in  the  face  of  the 

(•)  4Geo.4,c.76;  6  &  7  Wm.  4,  c.  85.         (c)  ;S^i(Av.llaxiM22,  lC«rr.&.?.aU\  V 

(6)  Brwct  T.  Bmrke,  3  Addaios,  4^71.  Rj.  &  M.  80. 

(I)  R^fiM  r.  €^^  9  Ctrr.  A  P.  80.  (d)  Wr^kt  v.  Elymi,  \  CutVftv*.<%. 
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congregation,  in  Ireland,  before  this  marriage  could  be  pronoanced  to 
be  illegal ;  whereas  one  of  the  Irish  statutes,^!  &  22  Geo.  3,  c.  25* 
enacted,  that  all  marriages  between  protestant  dissenters,  celebrated 
by  a  protestant  dissenting  teacher,  should  be  good,  without  saying  at 
what  place  they  should  be  celebrated.(e) 

r  *78  1  ^Evidence  of  Marriage.'] — As  marriages  in  Ireland  may 
^  J  be  had  without  any  celebration  in  facie  ecclesice,  or  in  the 

presence  of  witnesses,  such  marriages  may  be  proved  by  slenderer 
evidence  than  is  requisite  to  the  proof  of  a  marriage  in  England. 
Circumstantial  evidence  is  adnyssible  for  that  purpose ;  and  if  a  fact 
of  marriage  be  clearly  proved  by  such  evidence,  the  presumption  is 
in  favour  of  the  legality  of  the  marriage.  Such  presumption  will  not 
be  rebutted  by  the  circumstance  of  the  marriage  having  been  secret 
as  to  the  precise  time  when  it  was  solemnized,  where  the  marriage 
was  neither  tainted  with  fraud  nor  contrary  to  the  policy  of  the  law. 
A  party  relying  upon  the  invalidity  of  a  marriage,  upon  the  ground  of 
its  having  been  celebrated  by  a  Popish  priest,  must  prove  that  fact  by 
clear  evidence. (/) 

(e)  Rex  V. ,  Old  Bailey,  January  Ses.  taken  place  accordingly.    Nor  was  tliw  per- 

sioiit,  1815,  cor.  Sir  J.  Sylveater,  Recorder,  1  mittcd  by  the  duchess  to  rest  upon  the  report 

Rum,  on  Crimes,  205,  :2d  ed.    The  first  mar-  of  the  parties,  or  upon  general  rumor  merely ; 

riage  upon  which  the  question  arose,  took  an  instrument,  purporting  to  be  a  oertificete 

plaoe  in  1787,  at  Londonderry;  the  second  of  the  marfiage,  was  produced  to  the  Doehen 

marriage  was  in  London,  according  to  the  of  Rutland,  and  was  shown  by  her  to  the 

cseremonies  of  the  church  of  England.  duko,  her  husband,  who  being  satisfied  (as 

(/)  SUadman  v.  Powell^  1  Addams,  R.  it  should  seem  by  inspection  of  this  certifi- 
SS,  The  facts  whether  the  parties  had  been  cate)  that  the  parties  were  really  married, 
married  in  Ireland,  were  briefly  as  follows :  suffered  the  deceased  to  retain  her  sttintioii 
— Mai^garet  Steadman,  the  deceased,  was  in  his  wife*s  service.  7'his  certificate  was 
an  attendant  upon  the  kte  Duchess  Dow-  pleaded  to  have  been  lost  or  mislaid ;  it  was 
ager  of  Rutland,  and  accompanied  her  said  by  the  Duchess  of  RuUand  to  have  been 
rrace  to  Ireland,  whither  she  proceeded,  torn  or  destroyed,  as  she  anderstood,  on  the 
in  the  summer  of  1784,  to  join  her  bus.  occasion  of  some  quarrel  between  the  parties, 
band,  the  late  Duke  of  Rutland,  then  in  It  was  further  proved,  that  from  and  after 
Ireland,  of  which  kingdom  he  had  been  that  time,  the  deceased  was  coDstsntly  ad- 
recently  appointed  lord-lieutenant  Powell,  dressed  by  the  name  and  treated  as  the  wife 
the  party  in  the  cause,  was  at  that  time  in  of  Powell ;  that  she  was  permitted  by  the 
the  service  of  General  Finch,  one  of  his  duke  and  duchess  to  lie-in  at  the  FnoBnix 
grace^s  aid-de.camps,  and  living,  as  such,  at  Lodge,  where  she  gave  birth  to  a  ion,  who 
Dublin  Castle,  or  the  Phcenix  Lod&re,  near  was  baptized  as  her  lawful  issue  by  PloweB ; 
Dublin,  the  officinl  residences  of  the  Irish  that  on  the  return  of  the  duchess  froan  Ire- 
viceroy  ;  so  that  Powell  and  the  deceased,  on  land,  the  deceased  accompanied  her  still  as 
the  arrival  ofthe  latter  in  Ireland,  were  mem-  an  attendant,  and  continued  in  her  service, 
hers  in  a  manner  of  one  family.  In  the  sum-  unintenuptedly,  until  compelled  to  rellnquiah 
mer  of  1786,  the  deceased  became  pregnant,  it  by  bodily  infirmitv,  in  tJie  month  of  Jann- 
as  she  said,  and  as  it  **  was  rumoured,'*  by  ary,  1819  ;  that  durmg  this  whole  interval, 
Powell :  on  becoming  acquainted  with  which  Powell  and  the  deeelised  acknowledged  each 
pregnancy,  her  mistress,  the  duchess,  refused  other  as  husband  and  wife,  and  were  00  re- 
to  continue  her  in  her  service,  unless  as  the  ported  and  taken  by  all  who  knew  them  ; 
wife  of  Powell.  It  further  appears,  that  Dr.  that  Powell  was  under  the  necessity  of  living 
Preston  (then  or  soon  sfier  Bishop  of  Ferns,)  much  apart  from  the  deceased,  both  whilst 
at  that  time  private  secretary  to  the  duke,  he  continued  in  the  service  of  General  Finch, 
interested  himself  to  procure  a  marriage  be*  and  when,  upon  quitting  it,  be  heeame  a 
tween  the  deceased  and  Powell,  at  the  request  king's  messenger,  in  which  capacity  he  was 
ofthe  duchess,  and  caused  it  to  be  intimated  occasionally  a^nt  in  foreign  parts ;  bottliat 
to  the  latter,  throuieli  a  fellow  servant,  (hat  he  frequently  did,  and  was  permitted  at  all 
his  msrriage  with  Steadman  was  necessary  times,  to  cohabit  with  the  deceased,  as  well 
to  either  of  the  two  keeping  their  places.  A  at  the  several  residences  of  the  Duchess  of 
fiict  of  marriage  between  the  parties,  to  say  Rutland,  spccifiod  in  the  plea,  as  elsewhere; 
tAe  least,  was  asserted  by  themselves,  and  lastly,  that  the  deceased  had  two  other  thiX^ 
iM  genenlly  uaderatood  by  olliers,  to  have  dren,  the  imua  of  her  ooniiectioo  with  Fow- 
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'  ^Cekir&^um  hy  a  Person  in  Orcfert .] — It  leemi  that  in  r  ^g  •■ 
Irelatid  it  is  eneotial  that  the  marriage  thoald  be  per-  ^  ^ 

fenned  by  a  person  in  orders;  which  rule  is^poHtioijuriSf  marriage 
not  having  been  celebrated  by  the  clergy  in  the  earlier  times  f  and 
formerly  it  was  held,  that  a  marriage  by  a  taymao*  erroneously  insti- 
ttited  to  a  cure,  was  good.(g') 

In  the  case  of  Arthur  v.  Arthur^  the  qoestion  was,  whether  the 
parties  were  married ;  a  Romish  priest  swore  he  married  them ;  the 
Archbishop  of  Dublin  required  him  to  exhibit  his  orders ;  be  refusedt 
and  the  archbishop  rejected  his  testimony.  The  Court  of  Delegates 
held  he  was  not  obliged  to  show  his  orders,  but  he  must  show  he  was 
a  reputed  clerk.(A) 

Enforcement  of  Matrimonial  Contracts."] — The  Irish  stat.  12  Geo.  1, 
t*  8,  enacted,  that  a  marriage  consummated  should  not  be  set  aside 
on  the  ground  of  a  pre-contract  without  consummation.  The  power 
of  enforcing  matrimonial  contracts^  with  this  qualification,  existed  in 
Ireland  till  the  stat.  58  Geo.  8,  c.  81,  the  third  section  of  which  pro- 
vides that  there  shall  be  no  proceeding  in  any  ecclesiastical  court  in 
Ireland  to  compel  a  celebration  of  a  marriage  in  facie  eccksics  by 
reason  of  any  contract. 

Mxniagee  between  Protestants  and  Catholics.'] — One  of  the  objects 
ci  ihe  earlier  Irish  statutes(i)  was  the  prevention  of  *inter-  r  ^^^  -. 
marriages  between  Protestants  and  Catholics,  and  sub-  ^  J 

jected  such  protestants  as  should  marry  papists,  and  the  ministers 
celebrating  such  marriages,  4o  divers  penalties  and  disabilities. 

Bet  the^  statutes  have  been  so  far  repealed  by  the  32  Groo.  8,  c.  21, 
Ir.(iir)  that  protestants,  and  persons  professing  the  Roman  Catholic 
religion,  are  permitted  to  intermarry;  and  persons  having  lawful 
jUrMiction  may  grant  licenses  for  marriages  to  be  celebrated  between 
protestants  and  catholics,  and  clergymen  of  the  established  church,  or 

Cotestant  dissenting  ministers  may  publish  the  banns  of  marriage 
tween  such  persons;  provided,  however*  that  neither  protestant 
dissenting  ministers  nor  popish  priests  shall  celebrate  marriages 
between  protestants  of  the  established  church  and  Roman  Catholics. 
The  19  Geo.  2,  c  13,  Ir.,(/)  '*  also  provided  that  every  marriage 
between  a  papist  and  any  person  who  had  been,  or  had  professed 
himself  to  be  a  protestant  at  any  time  within  twelve  months  before 
celebration  of  marriaffe,  or  between  two  protestants,  if  celebrated  by 
a  popish  priest,  should  be  void  without  any  process,  judgmenti  or  seh-^ 
fence  of  law.*'    And  it  is  also  a  proviso  ot  83  Geo.  3,  c.  21,  Ir.,(iit} 

•D,  bom  ID  this  oomitry,  one  (a  daorhter)  in  Ir.;  9  Geo.  9^  a  11,  e.  6,  Ir. 

^  hoQM  of  Uie  DueheM  of  RaUand,  in  Ar-  (k)  Sects.  13  and  13. 

MnCtoo  street,  bolb  t^  whom  were  consUntlj  (i)  Sect.  1. 

•wood  and  acknowledged  bj  Um    parties  (m)  Sect  19.    On  the  26Ui  of  February* 

theoMelves  to  be  their  lawful  issoe,  were  1836,  a  bill  was  introduced  in  tbe  House  of 

maintained  and  educated  as  soch  at  their  Commons,  but  did  not  pass,  to  repeal  so  much 

joint  expense,  and  were  constantly  reputed  of  the  act  of  the  nineteenth  year  of  King 

nod  taken  for  such  by  tliieir  friends,  relations,  George  the  Second,  as  makes  void  all  mar- 

«nd  acqoaintance.  riages  celebrated  by  anjr  popish  priest  be. 

(sr)  1  Brown's  Civil  Law,  74,  75,  2d  edit  tween  protestant  and  papist    After  reciting 

(I)  I  Lee*s  R.  39,  cited  3  Hagg.  Cons.  R.  that  the  law  then  in  force  in  Ireland  under 

401 ;  ante,  n.  34.  the  sold  act,  annulling  all  marriages  cele^ 

(t)  9  Will  3,  c.  3,'  Ir. ;  2  Anne,  c  6,  s,  5,  hrated  between  proteatanti  and  Roman  CaOi^ 

July,  1841.— H 
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r  ^g,  n  which  ^relieves  catholics  from  all  penalties  aixl  disabilitiefl 
^  -'in  general,  save  such  as  protestants  are  liable  to  (but  with 

certain  exceptions,)  "  that  nothing  therein  should  authorize  any  popish 
priest,  or  reputed  popish  priest,  to  celebrate  marriage  between  pro- 
testant  and  protestant,  or  between  any  person  who  had  been,  or  pro- 
fessed himself  to  be  a  protestant  at  any  time  within  twelve  months 
before  such  marriage,  and  a  papist,  unless  such  protestant  and  papist 
should  have  been  first  married  by  a  clergyman  of  the  protestant  reli- 
gion."   A  penalty  is  imposed  on  every  popish  priest,  or  reputed  popish 
priest,  who  should  celebrate  any  marriage  contrary  to  this  provision. 
By  Stat.  3  &  4  Will.  4,  c.  102,  so  much  of  the  Irish  acts,  6  Anne, 
12  Geo.  1,  23  Geo.  2,  12  Geo.  3,  and  33  Geo.  3,  as  contains  any  penal, 
enactment  which  exclusively  aflects  a  Roman  Catholic  clergyman 
celebrating  marriage  between  any  persons,  knowing  them  or  either 
of  them  at  the  time  of  such  marriage  to  be  of  the  protestant  reiigion* . 
or  as  declares  or  enacts,  that  any  Roman  Catholic  clergyman  who 
shall  celebrate  any  marriage  between  two  protestants,  or  reputed 

Erotestants,  or  between  a  protestant,  or  reputed  protestant,  and  a 
loman  Catholic,  shall  be  guilty  of  felony,  and  suffer  death  as  a  felon, 
without  benefit  of  clergy  or  of  the  statute,  or  as  enacts  and  declares, 
that  any  Roman  Catholic  clergyman  who  shall  celebrate  any  marriage 
between  two  protestants,  or  between  any  such  protestant  and  papist,, 
unless  such  protestant  and  papist  shall  have  been  first  married  by  a 
clergyman  of  the  protestant  religion,  shall  forfeit  the  sum  of  five  hun- 
dred pounds  to  his  majesty  upon  conviction  thereof,  was  repealed 
after  the  29th  of  August,  1833.  But  nothing  therein  contained 
r  ^g2  1  ^^^'^  extend  to  any  proceeding,  criminal  *or  civil,  com- 
'-  ^  menced  before  the  passing  of  the  act ;  nor  repeal  so  much 

of  any  of  the  said  acts  as  expressly  or  by  implication  repeals  any 
former  act  or  acts,  nor  to  revive  or  recognize  any  enactment  as  being 
in  force  at  the  time  of  the  passing  of  this  act,  which  by  any  act  there- 
tofore made  was  expressly  or  by  implication  repealed  or  altered.(n) 

olict  by  Roman  Catholic  priests,  freqaently  the  invalidity  of  which  ia  now  or  hath  been 

occaaioned  acriooa  difficultiea  in  the  titlea  to  disputed  or  questioned,  under  or  by  ▼irtne  of 

laoda  and  hereditaments,  and  in  many  caaea  the  aaid  act,  in  any  of  hia  moieaty'a  ooorit 

rencVwed  doubtful  the  legitimacy  of  children,  eccleaiaatical  or  civil  in  Great  Britain  or  Inm 

and  was  occasionally  taken  ad^^antage  of  by  land. 

evil^lispoaed  persons ;   and  therefore  it  waa        It  further  provided,  that  after  the  day  io 

expedient  to  repeal  the  aaid  act  to  tlic  extent  be  named,  no  marriage  which  shall  be  oele- 

aloreaaid.     It  was  proposed  absolutely  to  braled  between  a  Roman  Catholic  and  any 

repeal  so  much  of  an  act  passed  in  the  nine-  person  professing  himself  or  herself  to  be  a 

teenth  year  of  the  reign  of  his  majesty  King  protestant,  ahall  be  valid,  unlesa  the  same 

George  the  Second,  intituled  **  An  act  for  an-  shall  be  so  celebrated  between  the  boara  of 

nulling  all  marriages  to  be  celebrated  by  any  eight  and  twelve  in  the  morning,  and  in  some 

popish  priest,  between  protestant  and  protes-  church,  dispel  or  phice  which  ahaU  have 

tant  or  between  protestont  and  papist,  and  to  been  used,  for  the  apace  of  one  year  at  bast 

amend  and  make  more  effectual  an  act  pass-  previous  to  the  celebration  of  such  marriage, 

ed  in  this  kingdom  in  tlie  reign  of  her  late  aa  a  public  place  for  divine  worship, 
majesty  Queen  Anne,  intituled  *  An  act  for        But  the  proposed  act  waa  not  to  repeal 

the  more  effectual   preventing  the  taking  any  enactments  then  in  force  for  preventing 

away  and  marrying  children  against  the  wills  the  performance  of  the  marriage  cerenoony 

of  their  parents  or  guardians,**  as  relates  to  by  degroded  clergymen,  or  for  preventing  fbe 

marriages   celebrated  by  Roman    Catholic  marriage  of  persons  under  age;  but  that  tbe 

priests  between  protestant  and  Roman  C'ltth-  said  acts  should  be  in  full  force  and  effect  w 

cite;  but  neveriheiem  so  as  not  to  render  if  the  propofied  act  had  not  paiard 
r^if  or  in  an/  auLoaer  ikBbct  any  marriage,        (n)  SecUuu  2. 
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And  it  is  enacted,  that  nothing  in  this  act  shall  extend  or  be  construed 
to  extend  to  the  giving  validity  to  any  marriage  ceremony  in  Ireland, 
which  ceremony  is  not  now  valid  under  the  existing  laws,  or  to  the 
repeal  of  any  enactments  now  in  force  for  preventing  the  performance 
of  the  marriage  ceremony  by  degraded  clergymen.(o) 

The  19  Geo.  2,  c.  13,  (Ir.)  makes  void  all  marriages  celebrated  by 
a  popish  priest  "  between  a  papist  and  any  person  who  hath  been,  or 
hnitiprqfeMsed  himself  or  herself  to  be  a  protestant  at  any  time  within 
twelve  months  before  such  celebration  of  marriage  between  two  pro« 
testants." 

Therefore,  where  one  E.  K.,  the  illegitimate  son  of  a  Roman  Catho- 
lic mother,  was  brought  up  in  his  youth  in  the  Roman  Catholic  religion, 
and  was  afterwards  married  by  a  Roman  Catholic  priest  to  a  Roman 
Catholic,  he  not  having  conformed  to  the  protestant  religion  in  the 
manner  prescribed  by  the  statutes  relating  to  uniformity ;  but  upon 
the  trial  of  an  ejectment  brought  by  a  remainder-man,  relying  on  such 
marriage  as  valid,  evidence  was  given  that  £.  K.  had  on  several 
occasions,  in  several  years  previous  to  the  marriage,  and  also  within 
twelve  months  before  the  marriage,  attended  at  divine  service  in  pro- 
testant churches,  and  that  he  was  considered  by  many  persons  as  a 
protestant;  which  was  opposed  by  the  evidence  of  other  persons,  who 
stated  that  he  had,  during  that  period,  attended  on  several  occasions 
Roman  Catholic  places  of  worship,  and  was  considered  by  many  to  be  a 
Roman  Catholic :  the  judge  charged  the  jury,  **  that  if  they  believed 
QpoD  the  evidence  that  £.  K.  was  brought  up  in  the  Roman  Catholic 
religion,  and  previous  to  the  said  celebration  of  marriage  had  been  a 
Roman  Catholic,  yet  that  no  statutable  conformity  was  necessary  to 
invalidate  such  marriage ;  and  that  there  was  legal  and  sufficient 
evidence  to  go  to  them  for  *their  consideration,  that  E.  r  ^g^  -■ 
K.  was  a  person  who  had  professed  himself  to  be  a  protest'  ^  ^ 

ant  at  some  time  within  twelve  months  before  the  celebration  of  the 
marriaee  within  the  meaning  of  the  stat.  19  Geo.  2,  c.  IS  (Ir.) :  and  if 
thev  believed  that  within  twelve  months  before  the  said  marriage  he 
had  professed  himself  to  be  a  protestant,  though  he  did  not  conform  to 
the  protestant  religion  by  peribrming  the  ceremonies  specified  in  the 
several  statutes  relating  to  conformity,  they  should  find  a  verdict  for 
the  defendant ;  but  that  such  profession  must  be  an  unequivocal  one, 
such  as  receiving  the  sacrament,  or  attending  the  religious  rites  of  the 
protestant  church,  or  performing  acts  of  relidous  duty,  such  as  a 
Iloman  Catholic  would  not  do."  Under  that  charge  a  verdict  having 
been  found  for  the  defendant ;  upon  a  bill  of  exceptions  it  was  held 
that  the  judge's  charge  was  rignt,  and  judgment  was  given  for  the 
defendant(p) 

Marriages  of  Protestant  Dissenter$S\ — The  Irish  stat.  11  Geo.  2,  c. 
10,  s.  3»  after  reciting  that  several  protestants  dissenting  from  the 
church  of  Ireland,  as  by  law  established,  scrupling  to  be  married 
according  to  the  form  of  ceremony  prescribed  by  the  said  church,  did 
'  therefore  frequently  enter  into  matrimonial  contracts  in  their  own 
congregations,  before  their  ministers  or  teachers,  and  thereupon  lived 
'  together  as  husband  and  wife,  enacted,  that  for  the  ease  of  such  pro- 

r 


88  SHBLFOftD  Oir  MARRUGE  AMD  DIVORCE. 

testant  dis^Dten  who  had  already  entered,  or  ahouM  thereafter 
enter,  into  such  matrimontaJ  contracts,  and  thereupon  live  together  fta 
husband  and  wife,  that  they  should  not  be  prosecuted  in  any  eccleai* 
astical  court*  ex  afido  merot  or  on  the  presentment  of  any  minister  or 
churchwarden  ofany  parish,  for  or  by  reason  of  their  entering  into 
such  matrimonial  contracts,  or  for  their  living  together  as  husband 
and  wife  by  virtue  of  such  contracts,  provided  such  protestant  dis- 
senters, and  such  minister  or  teacher,  had  or  should  take  the  oaths 
and  subscribe  the  declaration  according  to  the  Irish  stat  6  Geo.  1, 
c.  5. 

By  91  &  22  Geo.  3,  c.  25,  all  matrimonial  contracts  and  marriages 
between  protestant  dissenters,  and  solemnized  by  dissenting  ministern 
r  *84  1  ^^  teachers,  are  valid  to  all  intents ;  and  *aU  parties  to  such 
*-  -■  marriages,  and  all  persons  claiming  under  tnem,  shall,  in 

virtue  of  such  marriages,  be  entitled  to  all  rights  and  benefits  in  like 
manner  as  persons  of  the  established  church,  and  as  if  the  same  had 
been  solemnized  by  a  clergyman  of  the  church  of  Ireland ;  provided, 
that  nothing  therein  should  make  void  or  be  construed  contrary  to  the 
several  acts  made  in  the  reign  of  Geo.  1,  and  Geo.  2,  for  preventing 
clandestine  and  other  marriages  therein  specified. 

The  Irish  stat.  21  &  23  Geo.  3,  c.  25,  s.  1,  provided  that  all  matri- 
monial contracts  or  marriages  between  protestant  dissent^s,  and 
solemnized  by  protestant  dissenting  ministers  or  teachers,  shouki  be 
valid.  Lord  Cnancellor  Manners,  on  a  question  of  forfeiture  under  a 
will,  was  quite  satisfied,  arid  thought  it  admitted  no  doubt,  that  Qqa- 
kers'  marriaffes  were  meant  to  be  included  in  the  above  act,  tboagh 
the  words  of  the  act  might  seem  not  to  apply  to  them.(p) 

Marriage$  by  Minors  without  Consent  of  Parents  or  ufteonfiattJ.]— 
In  Ireland  the  consent  of  parents  was  not  by  the  common  law  esaeo- 
tial  to  the  validity  of  marriage.  The  Irish  stat.  9  Geo.  2,  c  .11, 
enacts,  Ibat  all  marriages  and  matrimonial  contracts  where  either  of 
the  parties  is  under  the  age  of  twenty-one  years,  had,  without  the 
consent  of  the  father  (if  living)  in  writing  under  bis  hand,  first  had, 
or,  if  dead,  of  the  guardian,  obta^ined  in  die  same  manner,  or  of  the 
lord  chancellor,  in  case  no  guardian  be  appointed,  shall  be  void  to  all 
intents,  and  shall  not  be  deemed  as  marriages  or  contracts  by  any 

Siiritual  court,  if  either  of  the  parties  be  entitled  to  any  real  estate  of 
e  value  of  lOtf  .  per  annum,  or  to  any  personal  estate  of  the  value  of 
500/. ;  or  if  the  father  or  mother  of  the  -  party  so  marrying  under  age 
be  in  possession  of  a  real  estate  of  the  value  of  100/.  per  annum,  or  of 
any  personal  estate  of  the  value  of  2000/.  And  by  sect.  2,  it  shall  be 
lawful  for  the  father  or  guardian  of  any  person  who  shall  marry,  or 
be  contracted  in  marriage,  when  under  the  age  of  twenty-one  years, 
or  if  there  be  no  father  or  guardian,  for  any  person  to  be  appointed 
by  the  lord  chancellor,  to  commence  a  suit  in  tne  proper  ecclesiastical 
court  to  disannul  such  marriage,  &c.  which  suit  shall  be  prosecuted 
r  *85  1  ^^^^  efl<^ct ;  and  if  it  appears  in  such  *suit,  by  proper 
L  J  oroof,  that  either  of  the  parties  was,  at  the  time  oi  such 

marriage,  &c.  under  the  age  of  twenty-one  years,  such  marriage 
shall  be  adjudged  by  such  court  to  be  void.    But  by  secL  3,  if  no  such 

Lp)  Mngktm  t.  HarngkUn,  \  MoUoy,  614. 
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loit  be  commenced,  within  one  year  after,  such  marriage  or  contract 
■ball  from  the  expiration  of  such  year  be  good  to  ail  intents  and  pur- 
poses.       ^ 

By  Irish  stat  23  G^o.  2,  c  10,  provisions  are  made  for  the  removal 
of  certain  difficulties  with  respect  to  such  suits. 

On  an  indictment  for  bigamy,  if  the  first  marriage  was  in  Ireland, 
it  is  no  objection  that  it  was  by  license  when  one  of  the  parties  was 
Uiider  age,  and  that  there  was  no  consent  of  parents,  unless  such 
marriage  was  vacated  on  that  ground  within  a  year,  under  the  above 
sue  9  Geo.  2,  c.  11.(9) 

Irish  Statutes.]— By  stat  41  Geo.  3,  c.  90,  s.  9,  copies  of  the  stat- 
Hies  of  Great  Britain  and  Ireland,  prior  to  the  Union,  printed  by  the 
printer  duly  authorized,  shall  be  received  (mutually)  as  conclusive 
evidence  of  the  several  statutes  in  the  courts  of  either  kingdom. 
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1.  Of  Regular  Marriages."^ — There  exists  a  radical  and  original 
difference  between  the  marriage  law  of  England  and  Scotland ;  the 
basis  of  which,  as  we  have  already  seen,  is  the  canon  law.(a)  The 
early  state  ^f  the  law  of  marriage  in  Scotland  is  said  to  be  involved 
in  greater  obscurity  than  is  observable  in  the  law  of  other  European 
nations  which  acknowledged  the  Roman  See.(&) 

By  the  law  of  Scotland  there  are  only  two  kinds  of  marriage,  regu- 
lar and  solemn,  or  irregular  and  clandestine.  The  Mis-  r  ^g^  -i 
tioction  between   void  and  voidable   marriages  is  not   ^  ^ 

recognized  by  that  law  as  in  England.(c) 

In  Scotland,  the  public  solemnity  of  marriages  is  a  matter  of  order 
Imt  it  is  not  essential  to  marriage.  The  consent  of  parties,  which  con- 
ititutes  the  marriage,  may  be  expressed  before  a  civil  magistrate,  or 
even  before  witnesses,  and  it  is  not  necessary  that  a  clergyman  should 
be  present,  ((f) 

iq)  Rtx  T.  Jaeob$y  1  Ry.  &,  M.  C.  C.  140.  arising  out  of  the  act  of  Union  in  applying 

(•)  Ante,  pp.  31,  S3.  the  marriage  act  to  tbal  country,    i  tiagg. 

(6)  1  SUir*8  Inst  p.  36,  n.  by  Brodie.  Cons.  R.  448. 

(c)  Bell's  Case  of  Putative  Marriage,  311.  Shortly  afler  the  order  for  bringing  in  the 
80B  poit,  p.  89.  In  the  first  Marriage  Act,  English  Bill  for  the  better  preventing  clan- 
s' Geo.  3,  c.  33,  there  is  an  express  exoep-  destine  marriages,  an  order  was  made  for 
lion  that  it  should  not  extend  to  Scotland,  the  Lords  of  Session  in  Scotland  to  prepare 
Sir  W.  Wynne  said  he  remembered  the  pass-  a  similar  bill  for  that  part  of  the  kin^rdom. 
ing  of  that  act ;  and  that  there  was  an  inten.  Lords'  Journals,  17  April,  1753,  vol  38,  p 
tion  at  the  time  of  introducing  another  act  of  98. 

filament,  which  was  to  extend  to  Scotland;  {d)  Stair's  InsL  b.  1,  tit.  4,  s.  6;  Ersk. 

iMit  by  the  act  of  Union  the  state  of  religion  Inst  b.  1,  tit  6,  s.  5 ;  Bank.  Inst  b.  1,  tit.  5, 

knot  to  be  touched,  it  is  to  remain  exactly  s.  3 ;  BtAdfOm  ▼.  Walker^  I  Dow.  148;  pait, 

aa  it  was,  and  therefore  there  was  a  di^culty  p.  93. 
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A  regular  marriage  in  Scotland  requires,  first,  the  publication  of 
banns;  and,  second,  that  the  ceremony  shall  be  performed  by  a  cler- 
gyman, before  at  least  two  credible  witnesses.  Banns  are  proclaimed 
on  three  several  Sundays  in  the  parish  churches  of  the  parties,  while 
the  people  are  met  for  divine  service.  They  announce  a  purpose  of 
marriage  between  them  by  their  names  and  designations  or  aeacrip- 
tions ;  requiring  all  concerned  to  state  any  objection  which  they  may 
know  to  the  union.  The  only  express  regulations  relating  to  banns 
are  ecclesiastical,  and  have  been  recognized  by  the  legislature  no  far-* 
ther  than  by  general  statutory  prohibitions  against  clandestine  and 
unorderl^  marriages,  under  pecuniary  penalties. (e)  A  certificate  of 
the  session  clerk  is  received  as  legal  evidence  of  proclamation  of 
banns  on  three  diflerent  Sundays.(/)  Although  it  is  not  required  to 
a  regular  marriage  in  facie  ecclesia  that  the  ceremony  shall  be  per^ 
formed  in  church,  it  is  requisite  that  it  shall  be  performed  by  a  eter« 
gyman.  The  want  of  his  presence  does  not  indeed  afiect  the  validity 
f  *87  1  ^^  ^^^  marriagcOo^)  *but  it  exposes  the  parties  and  celebra* 
*-  -'    tor  to  penalties.(A)    The  clergyman  must  be  either  of  the 

Kirk  of  Scotland,(t)  or  of  Episcopal  Communion,  duly  qualified  by 
the  taking  of  the  oaths  of  allegiance  and  abjuration.(A) 

By  Stat.  4  &  5  Will.  4,  c.  28,  s.  1,  so  much  of  certain  acta  of  the 
parliament  of  Scotland  therein  mentioned(/)  as  prohibited  the  celebra- 
tion of  marriages  in  Scotland  by  Roman  Catholic  priests  oroth^ 
ministers,  not  belonging  to  the  established  church  of  Scotland,  or  im- 
posed any  fine  or  penalties  on  persons  so  married,  or  on  the  priesta  or 
ministers  celebrating  such  marriages  or  marrying  such  persons^  was 
repealed. 

The  second  section  enacts,  "  that  it  shall  be  lawful  to  all  peraona  in 
Scotland,  after  due  proclamation  of  banns  there,  to  be  married  by 
priests  or  ministers  not  of  the  established  church,  and  also  for  soch 
priests  or  ministers  to  celebrate  marriages  without  being  subject  to 
any  punishment,  pains,  or  penalty  whatever." 

Two  witnesses  legally  capable  of  giving  testimony  must  be  preaentt 
who  know  the  parties.  No  special  form  of  words  is  necessary  to  be 
used  in  the  ceremony.  But  there  is  generally,  1st,  a  solemn  admoni- 
tion to  the  parties;  2nd,  the  question  of  mutual  acceptance  solemnly 
put,  and  an  answer  required,  as  in  the  Roman  siipulatio;  and  8d«  a 
declaration  made  by  the  clergyman  that  the  parties  are  married.(m) 

2.  or  THE  CAPACITY  OF  PARTIES  TO  MARRY. 

Age  of  Consent] — By  the  laws  of  Scotland  the  capacity  of  consent- 
ing to  marriage  commences  at  the  age  of  fourteen  in  males,  and  of 
twelve  in  females,  but  under  those  ages  they  are  incapable  of  coaaentv 

(f )  Beirs  PriDcipfof  of  the  Law  of  Scot.  1698,  c.  6. 

land,  414,  3d  ed. ;  Enk.  Iwok  1,  tit.  6,  s.  10 ;  (t)  1 661,  c.  34 ;  1 695,  e.  13.  See  S  Hame*s 

Fenr.  Cods.  Law,  108.  Crim.  Law,  327 ;  Ivory *■  Erak.  p.  125,  n.  143. 

(7)  Erik.  b.  1,  tit  6,  a.  10.  (k)  10  Anne,  7. 

(^)1  Rrak.6,a.ll;Ferg.Cona.Law,111;  (/)  1  Pari.  Car.  2.  aeaa.  1,  c  34 ;  An.  1661, 

Ganona  of  Perth  Act,  65.    Carruthers,  Dec.  1  Pari.  Will.  aeas.  7,  c  6,  An.  1698. 

II,  1705;  Mor.3258;  CnwfuriTt  Drusteet  (m)  Beira  Principlea  of  the  Law  of  Scot. 

K  /igrfs  relict,  Mor.  12698.  knd,  414,  415,  3d  ed. 
aj  1661,  c.  34;  1672,  c  9}  1690,  c  27 ; 
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Md  tberdbre  of  marriage;  but  minors  may,  after  puberty,  marry,  or 
by  solemn  consent  ratify  a  previous  marriage^  without  consent  of 
pareots  or  ffuardians.(n) 

*Tlie  father's  consent  was  by  the  Roman  law,  essential  r  ^^^  •« 
to  the  marriage  of  children  infamilia;  but  by  the  law  of   I-  J 

Scotland  chilaren  may  enter  into  marriage  without  the  knowledge  and 
even  against  the  remonstrance  of  a  father.(o) 

The  law  which,  in  both  England  and  Scotland,  allows  a  minor  to 
lliarry,  attributes  to  the  party,  in  a  wa^  which  cannot  be  legally 
avenfed  against  upon  the  mere  ground  of  youth  and  inexperiencei  a 
competent  discretion  to  dispose  of  himself  in  marriage ;  he  is  arrived 
at  yewn  of  discretion  as  to  this,  whatever  he  may  be  with  respect  to 
otber  transactions  of  life ;  and  he  cannot  be  heard  to  plead  the  indis- 
cretioo  of  minority,  still  less  can  the  habits  of  a  particular  profession 
eronerate  a  man  from  the  general  obligations  of  law.  And  with 
respect  to  any  ignorance  arismg  from  foreign  birth  and  education,  it 
is  an  indispensable  rule  of  law,  as  exercised  in  all  civilized  countries, 
that  a  man  who  contracts  in  a  country,  engages  for  a  competent 
knowledge  of  the  law  of  contracts  in  that  country.  If  he  rashly  pre^ 
sumes  to  contract  without  such  knowledge,  he  must  take  the  inconvo- 
,  nieoces  resulting  from  such  ignorance  upon  himself,  and  not  attempt 
to  throw  them  upon  the  other  party,  who  has  engaged  under  a  pro- 
per knowledge  and  sense  of  the  obligation,  which  the  law  would  im- 
pose upon  him  by  virtue  of  that  engagement.  The  law  of  Scotland 
oinds  a  party,  though  a  minor,  a  soldier,  and  a  foreigner,  as  eflectur 
aiJy  as  it  would  do  if  he  had  been  an  adult  living  in  a  civil  capacity, 
and  with  an  established  domicile  in  that  country.(;i) 

There  have  been  cases  of  marriage  where  the  young  man  was 
fourteen  and  the  young  lady  twelve,  in  which  more  effect  has  been 
given  to  the  supposed  operation  of  deceit  and  fraud  upon  such  persons, 
than  perhaps  can  be  fully  justified,  recollecting,  that  the  law  has  said, 
that  at  their  ages,  they  are  perfectly  capable  of  givins  full  and  deliberate 
and  sufficient  consent;  though  some  allowance  must  be  nrvade  for  the  dif- 
ference of  discretion  between  21  and  14,  yet  with  respect  to  the  particu- 
lar contract  of  marriage,  the  law,  strictly  speaking,  has  r  ^^  -i 
*held  them  equally  capsible  as  older  persons  of  giving  their    '-  -■ 

conaent(9) 

A  girl  of  twelve  years  of  age  is  capable  of  marriage,  but  being 
rery  susceptible  of  undue  influence,  and  liable  to  be  unjustly  trepanned, 
her  marriage  at  that  age,  under  circumstances  of  suspicion,  must  be 
proved  by  more  accurate  evidence  of  consent  than  is  necessary 
between  adult  parties.(r) 

A  marriage  tn  facie  eccleguBf  the  girl  being  just  turned  twelve  years, 
was  annulled,  on  the  ground  of  her  extreme  youth,  deception,  undue 
influence,  and  fraud,  which  had  been  practised  by  the  man  to  obtain 
her  consent.(s) 

(n)  £rak.  b.  1,  tit  6,  b:  2 ;  Erakino*!  Prin.  (g)  2  Bligh  N.S.  499.  aOO.    SoeHonfman 

cipks  oTUw  of  Scotland,  67, 11th  ed.;  §ee  -2  ?.  damnbeU,^  Dow  Sl  Clark,  280. 

Addamfl  R.  375.  (r)  Cameron  t.  Malcolm,  Mor.  p.  12680. 

(o)  Erik.  Principlet  of  the  Law  of  ScoU  (t)  AUmn  t.  Young,  1  Haik.  Dig.  of  the 

kuid,  llth  ed.  p.  69.  Law,  relating  to  Marriage  in  Scotland,  310, 

(p)   DalrpnpU  v.  D^lrynpU,  fl   Hagg.  pi  3. 
Coua.  R.  60,  61. 
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Idiots,  d-c.]] — Idiots  are  incapable  of  marriage ;  and  madmeOt  except 
during  a  lucid  interval.(0 

Former  Marriage  undetermined.'] — There  can  be  no  second  mar- 
riage where  the  parties  to  the  first  are  alive  and  undivorced;  and 
neither  bona  fides  nor  personal  exception  will  protect  the  second  mar- 
riage against  challenge.  In  a  case  which  occasioned  much  discus- 
sion, the  question  was,  whether  a  lady,  who  was  alleged  to  have  been 
privately  married,  having  afterwards,  during  the  lifetime  of  her  hus- 
oand,  contracted  a  second  marriage  with  a  gentleman  ignorant  of  the 
first,  the  child  of  that  second  marriage  was,  or  was  not  legitiinatCv  on 
account  of  the  bona  fides  or  ignorance  of  its  father. 

No  proof  was  taken  of  the  averments  of  the  parties,  but  the  alleged 
private  marriage  of  the  lady  was  denied ;  and  the  facts  which  were 
assumed,  by  the  direction  of  the  court,  for  the  purpose  of  raising  the 
question  of  /aio,  were,  that  a  young  lady,  an  heiress,  was,  while 
several  years  under  the  age  of  twenty-one,  prevailed  on  by  a  gentle- 
man, then  also  under  age,  to  consent  to  a  marriage,  which,  though  the 
forms  required  by  the  church  were  complied  with,  was  private,  in  so 
far  as  it  was  concealed  from  the  knowledge  of  her  relations ;  that  she 
returned  to  her  mother's  house  immediately  after  the  ceremony  was 
performed ;  that  her  husband,  who  very  soon  thereafter  (or,  accord- 
r  *00  1  ^^S  ^^  ^^^  defender's  statement,  next  *day)  left  the  king- 
^  -■    dom,  never  appeared,  or  claimed  her  as  his  wife ;  and 

that  the  marriage  never  was  communicated  to  any  of  her  relations  till 
after  his  death ;  that  a  few  years  afterwards  the  lady  entered  into  a 
second  marriage,  with  a  gentleman  who  was  entirely  ignorant  of  the 
first;  that  they  immediiitely  went  home  to  her  mother's  house,  where 
they  resided  (with  the  exception  of  a  few  months,-  durins  which  they 
lived  at  the  husband's  seat  in  the  country,)  till  the  following  year* 
when  she  was  delivered  of  a  son,  and  that  she  died  within  a  few  days 
thereafter. 

After  her  death,  on  a  question  whether  her  son  or  a  collateral  rela- 
tion was  intitled  to  take  up  the  succession  to  her  estate,  in  a  declarator 
of  nullity  of  marriage  and  bastardy,  against  the  second  husband  and 
the  chila  of  that  marriage,  the  judges  were  equally  divided  in  opnion, 
and  ordered  the  case  to  be  further  discussed ;  but  one  of  the  parties 
having  died  soon  after  that  order  was  issued,  the  matter  was  settled 
extra-judicially.(i£) 

Incapacity  for  Conjugal  l>t£<t>5.]«-The  incapacity  of  the  parties  to 
perform  coniugal  duties,  is  a  ground  on  which  marriage  may  be 
declared  void,  at  the  instance  of  either  of  the  parties,  but  not  of  itself 
a  nullity  which  can  be  pleaded  by  others.(x) 

Consanguinity  and  Jffinity.'] — Another  impediment  is  from  relation- 
ship, either  of  consanguinity  or  of  afiinity.  In  consanguinity  or  rela- 
tionship by  blood,  the  forbidden  degrees  comprehend  ascendants  and 
descendants  to  the  most  remote  degree ;  collaterals  in  loco  parentis, 

(t)  Blair  Mor.  pw  GS93 ;  BtAdam  v.  Walker^  leg^itimate,  where  no  consummation  of  the 

1  Dow,  148.  first  marriage  had  taken  place.    Ih.  p.  $. 

(u)  fielPs  Report  of  a  caie  of  legitimacy  CamtrorCB  case,  select  decisions,  Na  109. 

under  a  putative  marriage  before  toe  Court  (x)   £rkskine,  b.   1,  liL  6,  a.  T;^  Ifor. 

of  Session,  io  Feb.  1811.    it  seems  that  tlie  13915.     See  poat,  Ch.  IIL  a.  3. 
cbildren  of  the  teooad  marriage  are  clearly 
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abo  in  infinitum  those  of  the  whole  or  half-blood  who  are  within  the 
second  degree;  whereby  cousins-german  and  all  of  more  remote 
decree  may  intermarry.(y) 

In  affinity  or  relationship  by  marriage  the  husband  and  wife  being 
Me*  the  blood  relations  oi  each  are  held  as  related  *by  r  «g,  -i 
affinity  in  the  same  degree  to  the  one  spouse  as  by  con-   ^  ^ 

aanguimty  to  the  other.  The  view  on  which,  in  England,  it  has  been 
considered  as  lawful  for  a  husband  to  marry  his  sister-in-law,  after 
the  death  of  his  wife,  was  not  admitted  in  Scotland,  where  a  mar- 
riage contracted  within  the  degrees  of  propinquity  or  affinity  forbid- 
den by  law  is  void.(ft) 

3.   OF  IRREGULAR  MARRIAGES. 

Modes  of  contracting  hregular  Matiiaget. 

Marriages  in  Scotland  may  be  eflectually  enterered  into,  without 
tiK  intervention  of  any  religious  ceremony,  in  any  of  the  three  fotlow- 
ing  ways : 

1.  By  a  promise  of  marriage  given  in  writing,  or  proved  by  a  refer- 
ence to'  the  oath  of  the  party,  followed  by  a  copula. 

2.  By  a  solemn  and  deliberate  mutual  declaration  exchanged 
between  a  man  and  a  woman,  either  verbally  or  in  writing,  expressed 
jMroerfta  {/esrcssenti,  bearing  that  the  parties  consent  to  take  each 
other  for  husband  and  wife,  a  marriage  may  be  formed  without  any 
copula  cohabitation,  or  celebration  in  facie  ecclesits.  Such  mutual 
declaration  of  consent,  whether  oral  or  written,  and  however  expressed, 
flitiflt  uneouivocally  import  immediate  consent  to  bold  each  other 
thenceforth  as  man  ana  wife.  But  as  consent  is  the  essence  of  the 
eontraet,  it  must  be  real.  Words  uttered  in  jest,  or  with  a  difierent 
object,  cannot,  whatever  their  literal  signification,  be  obligatory* 

H.  Marriage  may  be  established  by  public  cohabitation  as  man  and 
alone.(a) 

4Sdheral  Principles  as  to  Constitution  of  Marriage.}-*^  Marriage  is 
considered  in  Scotland  as  an  ordinary  civil  ooniraclf  which  is  com- 
pleted by  the  interposition  of  the  consent  of  parties,  provided  this  take 
place  unequivocallv,  seriously,  and  deliberately,  and  with  a  genuine 
purpose  immediately  to  establish  *the  relation  of  hcttband  «-  ^^^  -i 
and  wife,  and  not  to  engage  only,  or  betroth  themselves  to    !-  -I 

marry  at  some  future  time.  That  a  marriage  may  thus  be  efiectually 
made  in  Scotland  without  the  form  of  celebration  by  a  clergyman, 
and  without  the  use  of  any  precise  ceremony  or  solemnity,  even  of  a 
civil  nature,  and  in  any  way  wherein  the  explicit  and  mature  consent 
of  parties  is  gravely  exchanged.  That  with  respect  to  the  evidence 
of  the  proper  matrimonial  consent  having  passed  between  the  parties, 

• 

(«)  Steir*s  Init  b.  1,  tit.  4.  s.  4 ;  Era.  lot.  Law  of  ScodaDd,  419, 3d  ed ;  BavUy  ?.  Snd. 

b.  1,  t  6,  M.  8, 9 ;  1  HumeVCrim.  Law,  447;  ham,  I  6ini.  &  Stu.  78 ;  6  Vet.  534  a,  Sd  ed. 

MPs  Priueiplea  of  Law  efScoUand,  419,  3d  See  poet,  Ch.  IIL  a.  I.m  to  marriase*  wHkin 

ed»  the  pfohibited  dcsgreea  ii^  Ei^laiid,  and  atAt. 

(X)  Enk.  InsL  b.  1,  Ut  6,  a.  7;  Fergua.  5  &  6  Will.  4,  c.  54. 

BOfi*B  Cooa.  Law,  171 ;  1  f Iame*a  Grim.  Law,  (a)  See    CMncron  T.  llalci&m^  '^ox.  '^ 

U^,450;9naLM.26;Ba'9Ptiaeipimof  I9680;8  Bigg.C«iMLUnke^Vl. 
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the  practice  of  the  law  of  Scotland  is  not  limited  by  strict  or  scrupu- 
lous rules,  but  allows  the  fact  to  be  vouched  or  inferred  in  sundry 
modes  of  evidence — by  public  cohabitation  under  the  character*  or, 
as  it  is  termed,  fhe  habit  and  repute  of  man  and  wife — by  writings  of 
mutual  acceptance  as  spouses  de  prcBsenti — by  mutual  written  decla- 
rations or  acknowledgments  of  marriage — by  a  series  of  letters,  such 
as  in  their  contents  and  mode  of  address  and  subscription  either 
express  or  virtually  imply  an  acknowledgment  of  marriage— by 
verbal  declaration  before  a  magistrate,  or  made  on  some  suitable  and 
serious  occasion  before  credible  witnesses  called  by  the  parties  for 
that  purpose.  That  whether  the  writings  executed  by  the  parties  are 
in  the  form  of  mutual  and  present  acceptance  of  each  other  as  spouses, 
or  in  that  of  a  declaration  of  marriage,  as  already  made,  is  nowise 
material,  for  still  such  writings  are  evidence  under  the  hand  of  par- 
ties, and  to  each  against  the  other,  that  the  iust  matrimonial  consent 
has  passed  between  thetn  in  substance  though  not  in  form ;  the  volun- 
tary execution  of  such  declarations  is  a  virtual  consent  of  the  parties 
as  at  that  date  to  stand  in  the  relation  of  married  persons.  That 
more  especially  regard  is  paid  to  declarations  or  acknowledgments 
of  marriage,  whether  oral  or  written,  where  it  appears  that  they  have 
been  followed  with,  or  accompanied  by  th^  parties  carnal  knowledge 
of  each  other ;  not  that  such  intercourse  is  regarded  as  the  seal  or 
accomplishment  of  the  contract,  or  indispensable  to  its  validity,  but  os 
a  material  ingredient  of  evidence  to  show  that  it  was  meant  and 
understood  between  the  parties  that  they  were  actually  man  and  wife 
from  that  time,  and  not  engaged  or  under  promise  only.  That  it  is 
however  carefully  to  be  observed  with  respect  to  all  these  several 
r  ^gg  •%  modes  of  evidence,  *whether  oral  or  written,  that  they 
^  -■    are  liable  to  be  controlled  and  expounded  bv  other  wri- 

tings, if  such  there  be,  of  a  contrary  import,  which  have  passed 
between  the  parties,  or  by  facts  and  circumstances  of  a  difiereot  ten* 
dency  in  the  after-conduct  and  proceedings  of  parties,  whereby  it 
becomes  necessary  for  the  judge  to  take  a  complex  view  of  the  whole 
case,  and  to  determine  on  the  whole  series  of  evidence  and  circum- 
stances, whether  by  the  writings  and  acknowledgments  which  passed 
between  the  parties,  they  did  or  did  not  truly  intena  to  become  man  and 
wife,  and  did  or  did  not  consider  themselves  as  being  in  that  relation 
to  each  other.  That  amon^  other  circumstances  which  weigb  in  this 
point  of  view  the  absence  of  carnal  intercourse  is  always  one  of  some 
moment,  but  that  although  unfavourable  to  the  plea  of  marriage,  this 
circum«tance  is  not  of  itself  decisive,  but  may  be  made  amends  for  by 
the  other  evidence  in  the  case,  and  more  especiallv  where  reasonabte 
motives  of  prudence  or  the  like  can  be  assigned  for  such  forbear- 
a]ice."(&) 

Particular  Instances  of  Irregular  Marriages,"] — By  the  canon  law, 
the  distinction  between  the  contract  de  prcesenti  and  the  promise  de 
Jfuturo  was  well  known;  the  former  constituting  a  good.marriage  of 
itself,  the  other  not,  unless  followed  by  copula,  or  some  other  act 
which  is  held  in  law  to  amount  to  the  carrying  the  promise  into  efiect 
But  if  the  contract  de  prcesenti,  as  well  as  the  promise  de  fuiurOf  had 

r<^;^ridsoe0ofD.Haiiie,2Han-^«EykR.,A^^%S\DQdM9^ 
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required  the  subsequent  copula  to  give  effect  to  the  marriage,  the.  dis- 
tinction would  never  have  been  heard  of;  and  with  reference  to  this 
distinction  it  was  decided,  that  a  mere  declaration  of  consent  per  verba 
de  prtBsenii,  without  any  subsequent  copula  or  cohabitation,  consti- 
tuted a  valid  marriage. 

In  M^Adam  v.  WcSker^{c)  Elizabeth  Walker  had  cohabited  with  Mr. 
M'Adam  and  borne  him  two  daughters.  In  the  presence  of  several  of 
his  servants,  whom  he  called  into  the  room  for  the  purpose  of  witnessing 
the  transaction,  he  desired  Elizabeth  Walker  to  stand  up  and  give  him 
her  hand;  and  she  having  done  so  he  said,  ''This  is  my  lawful  wife, 
and  these  my  lawful  children."  On  the  same  day,  *wit}i-  p  ^^ .  ^ 
out  having  been  alone  with  Walker  during  the  interval,    ^  J 

he  put  a  period  to  his  existence.  The  House  of  Lords,  on  appeal, 
being  of  opinion  that  at  the  time  of  the  above  transaction  Mr  M'Adam 
was  of  sound  mind,  and  that  insanity  was  not  to  be  inferred  from  the 
act  of  suicide,  held,  that  a  marriage  per  verba  de  prcesenti  was  consti- 
tuted. 

A  verbal  declaration  by  a  man  soon  before  death,  to  the  minister 
and  elders  of  his  parish,  that  a  woman  was  his  wife  who  had  borne 
children  to  him,  and  their  living  together  as  man  and  wife  for  years, 
were  held  to  constitute  a  marriage.(cif) 

Continued  presumed  cohabitation  of  a  man  and  his  servant,  letters 
addressed  to  her  under  the  appellation  of  his  wife,  and  valuable  pre- 
sents given  to  her  by  him  with  some  other  circumstances,  were  found 
to  constitute  a  marriage.(e) 

The  case  of  Dabymple  v.  Ikdrymple,{f)  was  a  suit  for  the  restitu- 


(c)  1  Dow.  148;  t  Hagff.  Cons.  R.  97.  inncribed  **  sacred  promifes    tnd    enpfe. 

(a)  BaUfamUma  ▼.    WmUaee^  fialkeratoD*s  menU.**    In  ▼ariocn  letters  prodaoed,  Mr. 

Di^eil  of  the  Law  of  Scotland  relating  to  D.  calls  Miss  G.  his   wife,  and  describee 

Jliurriafe,  439,  pU  2.  himself  as  her  husband,  speaks  c^her  draw* 

(c)  MngliB  y.  KoberUon^  Mor.  pi  13689.  ine  on  him  for  money,  **  for  it  is  her  right ; 

(/)  3  llagg.  Cons.  R.  54;  Dodsoo,  1—  calls  her  sister  his  sister,  and  allodee  to  our 

€6.    The  facts  of  the  case  are  as  fblbws: —  marriage.**  Mr.  D.  removed  from  Scotland  to 

la  April,  1804,  J.  W.  H.  Dalrymple,  of  the  England  about  Uie  21st  July,  1804.    Daring 

age  oir  19,  a  cornet  in  the  Dragoon  Guards,  hts  stay  in  Scotland,  it  was  profed  by  ser- 

being  to  Edinburgh  with  hb  regiment,  and  vants  that  he  was  frequently  admitted  in  the 

Johanna  Gordon,  a  gentleman's  daughter,  evening,  by  order  of  Miss  G.,  to  her  ikther*s 

above  91,  became  attached  to  each  other,  and  boose,  when  he  went  op  stairs  to  the  dress* 

entered  into  a  mutaal  promise  of  marriage,  ing-room  adjoining  the  young  ladies'  bed* 

without  date,  which  was  indorsed  a  ^  sacred  room ;  and  on  more  than  one  oecasioo  he 

pfoauee,"  and  left  in  her  possession  in  these  waa  seen  coming  away  from  the  house  early 

lerma,  **  I  do  hereby  promise  to  marry  you  in  the  morning.    The  terms  of  many  of  hie 

as  aeoo  as  it  is  in  my  power,  and   never  leiCers  to  Miss  G.,  during  his  stay  in  Scot* 

marry  another,  J.  D.    I  promise  the  aame,  land,  apparently  referred  to  a  marital  inter* 

J.  6.**    On  the  28th  May,  1804,  they  signed  course  as  taking  place  between  them,  and 

tlw  Allowing  dedaratioB,  **  I  hereby  declare  together  with  the  other  evidence,  left  no  doubt 

Johanna  G<mion  is  my  lawful  wife;  and   I  on  the  mind  of  Ld.  Stuwell  that  the  alleged 

hereby  acknowledge  J.  W.  H.  Dalrymple  as  marriage  was  consummated.     Mr.  D.  re- 

ny  lawfiil  husband."      By  another  paper  maincd  in  England  till  1805,  when  be  sailoi 

eigoed  by  both,  and  dated  the  llth  July,  for  Malta,  and  remained  abroad,  with  the  ex* 

1804,  Mr.  D.  reiterates  the  above  declaration,  eeption  of|a  month  or  two,  till  May,  1808.  On 

and  promiees  that  he  will  acknowledge  Miss  bis  departure  ho  wrote  to  Miss  G.  renewing 

Gordon  as  his  lawful  wife  the  moment  he  has  his  injunctions  of  secresy  as  to  tlie  marriage : 

it  in  bis  power;  and  she   promises  **  that  and  a  correspondence  was  subsequently  kept 

nothing  bnt  the  greatest  necessity  (necessity  up  till  the  autumn  of  18t)€,  when  he  directed 

which  situatioa  alone  can  justilv)  shall  ever  his  fiiend  and  agent  not  to  forward  Viikst  V^V^ 

force  her  to  deckre  thia  marnage."    'i'he  tera  to  lum,  aa  he  wooVd  noH  teiid  >)[Mnt,  %xvd. 

two  bat  papers  wwv  indoted  in  an  earelopef  lo  intercept  any  UUeta  i^  mx^V  ^i\Ma  \n 
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tion  of  conjagal  rights,  brought  by  the  wife  agaiiwt  the  botband,  ia 
i^hich  the  chief  point  in  discussion  was,  whether  by  the  law  of  Scot* 
land  a  present  declaration  constitutes  or  evidences  a  marriaoe  without 

r  *£5  1  c^"^u*^"^^^i^°'  '^^^  marriage  *waf  in  ScotJaody  and 
^  J  one  of  the  parties,  an  English  gentleman,  was  not  other- 

wise resident  in  Scotland  than  as  quartered  with  his  regiment  in  that 
country.    Lord  Stowell,  after  ah  examination  of  the  decided  cases 
in  support  and  against  the  proposition,  that  a  contract  de  pnnenH 
(either  in  the  way  of  declaration  or  acknowledgment)  constitutes  or 
evidences  a  marriage,  said,  **  It  strikes  me,  upon  viewing  these  cases, 
that  such  of  them  as  are  decided  in  the  affirmative,  have  been  adjudged 
directly  upon  this  principle,  and  that  where  they  have  been  otherwise 
determined,  it  turns  out  that  they  have  rested  upon  specialties,  upon 
circumstances  which  take  them  out  of  the  common  principle,  and 
produce  a  determination  that  they  do  not  come  within  it.    If  they 
do  not  go  directly  to  the  extent  of  affirming  the  principle,  they  at  least 
imply  a  recognition  of  it,  a  sort  of  tacit  assent  and  submission  to  its 
authority,  an  acknowledgment  of  its  being  so  deeply  intrenched  in  the 
taw,  as  not  to  be  assailable  in  any  general  and  direct  mode  of  attack* 
The  exceptions  prove  the  rule  to  a  certain  degree.    It  was  proved  in 
all  those  cases  where  there  was  a  judgment  apparently  contradictory, 
that  in  truth  they  were  not  real  matrimonial  contracts  (fe  provsiiK. 
The  effect  was  not  attributed  to  (hem,  because  they  were  not  coosi- 
r     •fiB     1  ^^^^  ^^  ^^^^  contracts.    I  cannot  but  think,  that  when 
L  J  *case  upon  case  came  before  the  House  of  Lords,  in 

which  that  principle  was  constantly  brought  before  their  eyes,  diey 
would  have  reprobated  it  as  vicious  if  they  had  deemed  it  so,  instead 
of  resorting  to  circumstances  to  prove  that  the  principle  could  not  be 
applied  to  them.  I  may,  without  impropriety,  add,  ttmt  the  lord 
cnanccllors  of  England  have  always,  as  I  am  credibly  informed,  in 
stating  their  understanding  of  Scotch  law  upon  such  subjects  to  the 
House  of  Lords,  particularly  Lord  Thurlow,  been  anxious  to  bold  out 
that  law  to  be  strictly  confotmable  to  the  canonical  principle,  and 
have  scrupulously  guarded  the  expressions  of  the  public  judgments  of 
the  house  against  the  possible  imputation  of  admitting  any  contrary 
Aoctrine.  Upon  the  whole  view  of  the  evidence  applying  to  this  point, 
looking  first  to  the  rule  of  the  general  matrimonial  law  of  Europe,  to 
the  principle  which  I  venture  to  assume,  that  such  continues  to  be  the 
rule  of  Scotch  matrimonial  law,  where  it  is  not  shown  that  that  law 
has  actually  resiled  from  it — to  the  opinions  of  eminent  professors  of 
that  law — to  the  authority  of  text  writers,  and  to  the  still  higher 
authority  of  decided  cases  (even  without  calling  in  aid  all  those  cases 
which  apply  a  similar  rule  to  a  promise  am  coptdd,)  I  think  that, 

OmMril  T>,  hl«  At  her.    On  the  death  of  the  Uiet  Mr.  D.  was  not  amenable  to  the  Seoiek 

tkthttr  In  1H()7,  MiM  O.  tfiierted  her  marriage  courts,  proceeded  in  the  CooaialQrjr  cooft  af 

rlfhla,  and  Airnialird  Mr.  D.'a  fVtend  and  London  for  reatitotioo  of  ooojcifil  nfflitB, 

•f  rnt  with  enpira  of  the  above  papery  which  realing  her  claim  on  the  above  doeomeDtB,  tm 

tm  duniifriiiiMfrd,  according  to  the  aiyle  of  tJie  detendaot'a  lettera,  and  on  the  evidcnee  of 

IK*  HtiUfU  Uw,  hrr  **  marriane  lines.**  Soon  the  aerranta,  aa  to  a  marital  interoowae  hav- 

iH^r  h)«  rfliirn,  in  May,  1H06,  Mr.  D.  con*  ing occurred.    The  plaintiff *a  letlsn  to  the 

^«r/^  /y/  ////.  0inn»owt  advice  of  his  friend,  defendant  were  not  pat  in  by  lier,  nor  were 

/Mf///A^  Mff0t,  i„  ^,  In  Kngland  according  Ibcy  called  for  on  behalf  of  the  defendant 

i9  ^0t^f./hh'^  Ii,rm9,    Miti  G.  then  finding 
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heing  compelled  to  pronounce  a  judgment  upon  that  point,  I  am  bound 
to  say,  that  I  entertain  as  confident  an  opinion  as  it  becomes  me  to 
do,  that  the  rule  of  the  law  of  Scotland  remains  unshaken ;  that  the 
Contract  de  prcesenti  does  not  require  consummation  in  order  to  become 
**  ver^  matrimony:"  that  it  does,  ipso  facto,  et  ipso  jure,  constitute  the 
relation  of  man'  and  wife.  There  are  learned  and  ingenious  persons 
in  that  country,  who  appear  to  think  this  rule  too  lax,  and  who  wish 
to  bring  it  somewhat  nearer  to  the  rule  which  England  has  adopted ; 
but  on  the  best  judgment  which  I  can  form  upon  the  subject,  it  is  an 
attempt  against  the  general  stream  of  the  law,  which  seems  to  run  in 
a  direction  totally  different,  and  is  not  to  be  diverted  from  its  course 
by  efforts  so  applied.  If  it  be  fit  that  the  law  of  Scotland  should 
receive  an  alteration,  of  which  that  country  itself  is  the  best  jcidge,  it 
is  fit  that  it  should  receive  that  alteration  in  a  different  mode  than  that 
of  mere  interpretation."(g) 

*Promise  of  Marriage,'] — A  promise  of  marriage — the  r     ^^^     -i 
true  sponsalia  or  the  sponsalia  defuturo  of  the  canonMaw  L  ■■ 

— may,  while  things  remain  entire,  be  resiled  from  at  any  time,  though 
the  party  guilty  of  a  breach  of  promise,  without  any  adequate  cause, 
may  be  liable  to  damages  at  the  suit  of  the  party  who  is  prejudiced 
by  the  non-performance.(A)  If,  however,  the  promise  be  followed 
with  copula,  it  is,  with  an  exception  to  be  noticed,  converted  into  an 
actual  marriage,  in  consequence  of  the  presumption  arising  from  the 
fact  of  a  consent  to  present  marriage  having  been  then  interposed. 
The  marriage  being  complete  in  this  way,  necessarily  invalidates  any 
other  with  third  parties.(i)  In  England  no  such  marriages  are 
•allowed;  but  an  opinion  is  expressed,  that  if  an  individual,  residing 
in  that  country,  gave  a  promise  of  marriage,  and  afterwards  came  to 
Scotland,  and  had  carnal  connection  with  the  woman,  that  the  matri- 
monial tie  would  be  complete.  For  it  will  be  observed  that  the  mat- 
rimony does  not  rest  on  the  promise,  but  on  the  present  consent, 
which  is  presumed  from  it,  and  attends  the  subsequent  connection.(i) 
It  has  been  held,  that  in  order  to  establish  a  marriage  by  a  promise 
and  subsequent  copula,  that  the  promise  must  be  proved  by  the  writ 
ot  oath  of  the  party  whose  promise  is  founded  on.(/)  But  where  the 
whole  language  of  the  letters  which  had  passed  between  the  parties, 
without  containing  any  direct  promise,  could  lead  to  no  other  infer- 
ence than  that  the  parties  contemplated  honourable  connection  and  a 
future  marriage,  and  was  followed  by  carnal  intercourse ;  the  House 
of  Lords  affirmed  the  judgment  of  the  court  below,  and  declared  the 
marriage  valid  by  the  law  of  Scotland.(m) 

ig)  Zlalrymp/eT.  Da2rymj>/e,  3  Hag.  Cons.  {k)  1  Stair's  Inst  p.'  28,  n.  by  Brodie; 

R.  109—104;  DodsoD,  56,  57,  affirmed  by  Erak.  Principles  of  Law  of  ScoUand,  66» 

I>ele;.  19th  Jan.  1814.  llUi  ed. 

(A)  1  Stair's  Inst  p.  28,  n.  by   Brodie.  {I)  i9mt(A  v.  (7ri^«on,  Mor.  p.  12391. 

See  Hofrg  y,  Oow,  27th  May,  1812,   Fac.  (m)  Honyman  v.   Campbell^  2  Dow    & 

Con.    The  Stat  59  Gea  3,  c.  35,  s.  1,  enacts  Clark,  265 ;  5  Wils.  &  Shaw,  92  ;  8  Sbaw« 

that  all  actions  of  damages  **on  account  of  D.  &,  B.  1039.     It  is  said  to  be  a  question  as 

breach  of  promise  of  marriag^e,  seduction  or  yet  undecided,  whether  promise  with  copula 

adultery,'*  shall  bo  forthwith  remitted  to  the  so  constitutes  a  marriagrc  ipto  jurt  that   it 

jury  court  without  underoroing  any  discus-  may  be  insisfcd  on  in  prriudice  of  a  second 

•km  io  the  court  of  Session.  marriage;    Ik^lPs  Principles  of  the   Law  of 

(t)  Pennycook  t.  OrinUm,  Mor.  p.  12677  ;  Scotland,  p.  417, 3d  ed. 
1  8lair*a  Inst  p.  28,  n.  by  Brodie. 

JVLT,  1841.^1 
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r  ^Qg  n  *Tt  was  said  that  by  the  law  of  Scotlandt  if  the  wife  of 
^  ^  the  first  private  marriage  chooses  to  lie  by,  and  suffer 

another  woman  to  be  trepanned  into  a  marriage  with  her  husbaod, 
she  may  be  barred  presoncJi  exceptione  from  asserting  her  own  mar- 
riage. Certainly  no  such  principle  ever  found  its  way  into  the  law 
of  Enf^land:  no  connivance  would  afiect  the  validitvof  her  own  mar- 
riagc :  even  an  active  concurrence  on  her  part,  in  seducing  an  inno- 
cent woman  into  a  fraudulent  marriage  with  her  own  husband,  though 
it  might  possibly  subject  her  to  punishment  for  a  criminal  conspiracVf 
would  have  no  such  effect.  Lord  Stowell  thought  that  no  such  rule 
was  ever  admitted  authoritatively  as  the  law  of  Scotland  ;  and  that 
the  doctrine  of  a  medium  impedimentum  was  this,  that  on  the  factum 
of  a  marriage,  questioned  upon  the  ground  of  the  want  of  a  serious 
purpose,  and  mutual  understanding  between  the  parties,  or  indeed  on 
any  other  ground  ;  it  is  a  most  important  circumstance  in  opposition 
to  the  real  existence  of  such  serious  purpose  and  understanding,  or  of 
the  existence  of  a  marriage,  that  the  wife  did  not  assert  her  rights 
when  called  upon  so  to  do,  but  suffered  them  to  be  transferred  to 
another  woman,  without  any  reclamation  on  her  part.(7i) 

A  man  and  woman  had  sexual  intercourse  together,  and  after  this 
had  continued  some  time,  the  man  granted  and  delivered  a  letter  to 
the  woman,  which  if  it  did  not  contain  a  deprcesenti  matrimonial  con- 
sent, at  least  contained  a  promise  of  marriage,  and  was  so  understood 
by  the  woman;  this  was  followed  by  the  renewal  of  sexual  inter- 
course ;  the  case  was  in  many  respects  affected  with  specialties.  It 
was  held  that  there  were  no  circumstances  to  exclude  the  rule  that 
marriage  is  contracted  by  a  promise  of  marriage  copula  sequevlettLtA 
that  the  parties  were  accordingly  married.  It  was  observed,  that 
after  marriage  has  been  contracted  by  previous  and  subsequent  cciptc/o, 
it  was  not  in  the  power  of  the  woman  to  divorce  the  marriage  rela- 
tion by  releasing  the  man  from  his  promise,  even  had  she  agreed  to 
do  so.(o) 

It  is  not  necessary  to  prove  the  contract  of  marriage  per  verba  dt 
pripsenti^  it  is  sufficient  if  the  facts  of  the  case  are  such  as  to  lead  to 
satisfactory  evidence  of  such  a  contract  having  taken  place.  Upon 
this  principle  the  acknowledgment  of  the  parties,  their  conduct 
towards  each  other,  and  the  repute  consequent  upon  it,  may  be  suffi- 
cient to  prove  a  Scotch  marriage.(a)  A  promise  of  marriage  cum 
subsequetiti  copula  is  sufficient ;  and  it  seems  that  the  releaKO  of  the 
promise  of  marriage  intervening  between  the  promise  and  a, subsequent 
copula  would  revive  the  promise  and  repeal  the  renunciation.(6) 

[       *90      ]  M.   OF  MARRIAGE  BY  HABIT  AND  REPUTE. 

A  marriage  may  also  be  constituted  in  Scotland  by  a  train  of 
cohabitation  as  married  persons,  and  being  publicly  held  and  reputed 

(/i)  Dalrymple    ▼.  Dalrymple,  2  Kagg,  (b)  Ibid.    Sec  White  v.  Hepfmm^  Mor. 

Cons.  R.  129,  (30;  Dodson,  88,  89.  Diet.  12.  GGf);  M^Dottall,  Ferpufv^on'R  CoDf. 

(0)  Crat^ifv.ffo^^an,  16  DunI.B.&M.  Law,    (18t29)    167^178;    SkWingbeer   t. 

564.  Mcintosh,  7  Shaw  &,  D.  533  ;  »Kimm90  t. 

(a)  Hoggan  v.    Craigie,  1  Mac  &  Rob.  Sandyg,  Miles  v.  Sim^  8  Shaw  &  D.  »>. 
^/?;  15  VunL  A  d&  M.  37J ;  16  Id.  584. 
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to  be  such,  which  from  the  acknowledgment  implied  in  these  circum- 
stances establishes    a  presumption,  that  an    actual   marriage   has 
intervened ;  a  presumption,  like  all  others,  capable  of  being  refuted 
by  contrary    evidence.      CohabitaTion  as   man  and  wife  does  not 
in    England  constitute  a  marriage,   but  as  it   may  create  a  pre- 
sumption of  a  previous  celebration,  it  is. a  general  rule  of  the  law  of 
England,  that  in  all  civil  personal  actions,  except  that  for  criminal 
conversation,  general  reputation  and  cohabitation  are  sufficient  evi- 
dence of  marriage.(/7)     In  judging  from  the  nature  of  a  connection, 
whether  illicit  or  not,  the  question  must  in  some  degree  be  aflectod  by 
the  mode  in  which  it  originated.     The  prima  facie  presumption  is  in 
favour  of  the  legality  of  the  connection,  but  if  it  clearly  appears  to 
have  been  at  first  illicit^  the  presumption  is  that  it  has  so  continued.(9) 
A  distinction  therefore  has  been  made  between  cases  where  the  par- 
ties have  been  reputedly  married  from  their  first  connection^  and 
those  in  which  it  has  commenced  illicitly.    In  the  first,  the  reputed 
cohabitation  is  sufficient ;  in  the  last,  the  presumption  is  that  the  par- 
ties continue  to  cohabit  illicitly,  and  it  is  necessary  to  prove  in  some 
other  way  that  they  really  regarded  each  other  as  man  and  wife.(r) 
For,  as  observed  by  Lord  Eldon,  it  is  one  thing  to  say,  that  being  in 
habit  and  repute  man  and  wife,  should  be  evidence  of  a  marriage,  and 
another  thing  to  say,  that  it  should  be  held  as  constituting,  or  admit- 
ted as  incontrovertible  proof  pf,  a  marriage,  even  though  it  should  be 
shown  that  there  was  in  fact  originally  no  marriaee.(i)     With  respect 
to  theconstitution  of  marriage  by  cohabitation,  with  habit  and  repute,. 
if  is  to  be  observed  that  repute  alone  cannot  make  or  prove  a  marriage^ 
but  there  must  first  be  cohabitation  as  husband  and  wife,  such  as 
belongs  to  the  state  of  matrimony,  which  is  the  basis  of  the  proof  of 
marriage,  the  reputation  following  from  it  being  but  an  adjunct  to 
prove  the  character  of  the  cohabitation.(o) 

A  man  may  occasionally  allow  a  woman  to  bear  his  name,  or  even 
to  have  the  appearance  of  being  his  wife,  without  her  being  so.(<) 
Where  there  has  been  no  regular  marriage,  ^cohabitation  r  ^iqq  i 
must  be  of  such  a  character  as  to  lead  to  the  conclusion  I-  ^ 

that  the  parties  cohabited  as  man  and  wife.  A  man's  allowing  a 
woman  to  take  the  station,  and  be  called  his  wife,  is  a  constant  and 
eontiitilied  declaration  of  consent  And  after  this  has  gone  on  for  a 
considerable  time,  is  sufficient  proof  that  they  were  married.  The 
eviden&e  of  consent  was  considered  irresistible  in  a  case  where  the 
woman  was  respectable.  The  parties  had  courted  for  two  years  on 
the  perfect  understanding  that  they  were  to  be  man  and  wife.  She 
was  so  hurt  at  not  being  regularly  married,  that  she  refused  to  have 
any  further  connection  with  him  ;  and  then,  in  the  presence  of  per- 
sons respectable  in  their  station  of  life,  they  were  bedded,  and  tlie 
witnesses  called  on  to  declare  them  man  and  wife.  The  inference 
in  favour  of  the  marriage  was  strongly  corroborated  by  the  man's 

ip)  SUrk.  on  Ev.  939, 1st  ed.  Maegregw,  1  Dow  k,  atrk,  908 ;  3  Bligh, 

(9)  CuAJiti^Aaiii  T.  Cunmnglmwi^  3  Dow,    N.S.  480;  3  WiIb.  &  Shaw,  85. 

501,503.  (<)  1  Dow,  134. 

(r)  SomnurtniUe  %.  Halen,  Mor.  pw  13635 ;        (o)  Lowrie,  3  Danl.  B.  &  BL  N.  S.  953. 

SwiaUrn  ▼.  KmiUet,  Mor.  p.  13637 ;  liu[li9       (<)  Vumm  ▼.  Oordm^  1  ^Uir  lb  V>«x\. 

f.  JEUbertmm,  Bfor.  p,  13689;  MaeneU  w.    873 ;  JfiiiJiea  t.  llMrt,)i«c.\tS8^. 
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father  and  mother  being  in  the  house  at  the  time,  and  their  visiting 
them  immediately  afterwards  as  man  and  wife.  During  their  whole 
cohabitation  they  were  considered  married  persons,  and  associated 
with  as  such ;  and  there  was  more  than  one  instance  of  direct  ac- 
knowledgment of  her  as  his  wife.(u) 

In  proof  of  a  marriage  by  habit  and  repute,  the  general  reputation 
among  the  friends,  relations  and  familiis  of  the  parties  is  to  be 
received.(ii;)  A  divided  repute  is  no  evidence  at  all  on  the  subject  of 
marriage.  It  must  be  founded  on  general  not  on  singular  opinion. 
And  where  the  evidence  is  contradictory,  the  collateral  circumstances, 
in  which  there  can  be  no  error,  ought  to  be  considered.(x)  Continued 
cohabitation  is  essential  to  found  a  marriage  on  habit  and  repute,  and 
such  a  marriage  may  be  negatived  by  the  character  of  the  woman  and 
the  scandalous  way  in  which  the  parties  lived.(y)  Although  it  is  by  no 
means  impossible  to  make  out  a  marriage  by  repute  and  cohabitation 
as  man  and  wife  in  Scotland,  which  will  put  an  end  to  an  English 
marriage  taking  place  afterwards,  yet  there  must  be  very  pregnant 
circumstances.  In  a  declarator  of  legitimacy  by  a  child  born  of  a 
connection  in  Scotland,  against  the  representatives  of  her  father^ 
r  ^,Q,  n  deceased,  *who  subsequently  contracted  a  regular  mar- 
^  -I  riage  in  England,  and  after  having  children  by  the  latter 

marriage,  became  domiciled  and  died  in  Scotland,  his  wife  continuing 
to  live  in  England ;  it  was  held  first  that  the  English  marriage  was  no 
bar  to  an  action  proceeding  on  the  allegation  of  a  marriage  eflfectti- 
aily,  though  irregularly,  constituted  by  the  law  of  Scotland;  and 
might  be  put  an  end  to  by  proof  of  such  Scotch  marriage ;  second, 
that  it  was  not  incumbent  on  the  pursuer  to  call  the  English  wife  as  a 
party  to  the  process;  third,  that  in  the  circumstances  of  the  case  the 
pursuer  had  tailed  to  establish  a  marriage  between  her  parent8.(z) 

It  was  decided  by  the  House  of  Lords  that  cohabitation  in  a  foreign 
country  (Isle  of  Man)  as  husband  and  wife,  was  insufficient  to  con- 
stitute marriage  in  Scotland.  The  reason  of  this  is,  because  by  the 
laws  of  the  Isle  of  Man  habit  and  repute  do  not  constitute  marriage, 
and  that  such  cohabitation  should  take  place  in  this  country  where 
the  law  exists.(a) 

By  the  law  of  Scotland,  a  marriage  by  habit  and  repute,  not 
objected  to  during  the  husband's  lifetime,  is  suflicient  to  entitle  the 
wife  to  her  tierce  or  thirds.(6)  But  the  Scotch  statute(c)  against 
bigamy  only  applies  to  marriages  celebrated  in  facie  ecclesicB. ' 

5.   OF  THE  EVIDEIfCE  OF  INTENTION  OF  PARTIES  CONTRACTING. 

The  marriage  contract  must  be  deliberate,  but  it  is  implied  in  all  con- 
tracts that  the  parties  have  taken  such  time,  be  it  more  or  less,  as  they 
thought  necessary,  for  no  particular  time  for  deliberation  is  assigned 

(tf)  Elder  ▼.  McLean,  8  Shaw.  D.  &,  B.  56.  («)  Wright  v,  Wright^  Tnutees,  15  DimL 

(to)  Thomas  ▼.  Gordon,  7  Shtw  &.  D.  B.  &  M.  767. 

872.  (a)  M'CuUoch  v.  M^Culloch,  Fac  10  Feb. 

(x)  Cunningham  ▼.  Cunningham,  3  Dow,  1759  ;  Mor.  4591 ;  see  ante,  p.  6:^. 

511.  (6)  Stat.  1503,  c  77, 

(y)  Parrel  v.  Barrie,  6  Shaw  &  D.  472;  (c)  1551,  c  19. 
j^^tr  r.  Adair,  lib.  597. 
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for  that  contract,  any  more  than  for  any  other.  So  likd  all  other 
contracts  it  nnust  be  serious,  not  the  sports  of  an  idle  hour,  mere  mat- 
ters of  pleasantry  and  badinage  never  intented  by  the  parties  to  have 
any  serious  effect  whatever ;  at  the  same  time  it  is  to  be  presumed 
that  serious  expressions  applied  to  contracts  of  so  serious  a  nature  as 
the  disposal  of  a  man  or  woman  for  life,  have  a  serious  import  It  is 
not  to  be  presumed  a  priori,  that  •a  man  is  sporting  with  r  #ia2  n 
such  dangerous  play-tnings  as  marriage  engagements.  So  ^  -* 

again,  the  intention  of  the  parties  is  to  be  regarded,  for  that  is  the 
substance  of  the  contract,  and  what  is  beyond  or  adverse  to  it  does 
not  belong  to  it.  But  then  the  intention  is  to  be  collected  (primarilv 
at  least)  from  the  words  in  which  it  is  expressed,  and  in  the  English 
law  it  is  almost  exclusively  to  be  so  collected.  In  afl  other  countries 
a  solemn  marriage  in  facie  ecdesia  faciifidem,  the  parties  are  con- 
cluded to  mean  seriously,  and  deliberately  and  intentionally  what 
they  have  avowed  in  the  presence  of  God  and  man,  under  all  the 
sanctions  of  religion  and  of  law.  But  by  the  matrimonial  law  of 
Scotland  a  greater  latitude  is  allowed,  and  the  parties  are  at  liberty 
to  show  another  intention  than  that  which  the  words  express,  and  that, 
by  virtue  of  a  private  understanding  between  them,  this  apparent 
marriage  was  mere  imposition  and  mockery*  without  being  intitJed  to 
any  effect  whatever.  But  still  it  lies  upon  the  party  who  impeaches 
the  intention  expressed  by  the  words  to  answer  two  demands,  which 
the  law  must  be  presumed  to  make  upon  him;  he  must  assign  and 
prove  some  other  intention;  and  secondly,  he  must  prove  that  the 
intention  so  alleged  by  him,  was  fully  understood  by  the  other  party 
to  the  contract  at  the  time  it  was  entered  into,  for  it  cannot  be  repre- 
aanted  as  the  law  of  any  civilized  country,  that  in  such  a  transaction 
a  man  shall  u^  serious  words,  expressive  of  serious  intentions,  and 
shall  yet  be  afterwards  at  liberty  to  aver  a  private  intention  reserved 
in  his  own  breast,  to  avoid  a  contract  which  was  differently  under- 
stood by  the  party  with  whom  he  contracted.(c) 

In  the  case  oflrregtdar  Marriages  in  Scotland^  the  prior  as  well  as 
iie  subsequent  Facts  and  Circumstances  may  be  looked  aL\ — In  the 
ease  of  irregular  marriages  in  Scotland,  it  is  the  practice  and  it  is  the 
law  of  the  country,  to  take  evidence  of  all  the  facts  and  circumstances 
antecedent  to  the  alleged  ceremony,  and  all  the  facts  and  circum- 
tances  of  the  conduct  of  the  parties  subsequently  to  the  ceremony ; 
and  that,  from  a  complex  view  of  all  these  circumstances,  an  infer- 
ence is  to  be  drawn,  whether  that  real  and  deliberate  consent  was 
given  which  constitutes  marriage ;  and  in  doing  this,  r  ^^lQ2  1 
^resort  is  not  to  be  had  to  the  conduct  of  the  parties  sub-  ^  ^ 

sequent  to  the  ceremony,  for  the  purpose  of  undoing  a  marriage  con- 
tracted, but  for  the  purpose  of  learning  whether  the  parties  did  or  did 
not,  by  their  conduct,  exhibit  a  conscious  feeling  that  no  such  cere- 
mony had  taken  place  between  them  as  was  sufficient  to  lead  them, 
in  their  own  minds,  to  the  conclusion  that  they  were  married  per- 
sons.(tf) 

(c)    DalrymjU   v.  Dalrymplc^  3  Uugg.       (d)  MacneiU  ▼.  Maegrtgwr,  3  B!igb,  N.  & 
Gods.  R.  106, 107 ;  Dodioa,  60—68.  469,  470. 

'     i2 
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Instances  where  Marriages  were  not  constituted.'] — Although  by  the 
law  of  Scotland  consent  alone  is  necessary  to  constitute  a  nnarriage ; 
|ret  that  consent  must  be  deliberately  given  by  both  parties  eo  intuitu. 
[f  either  of  them  have  any  other  purpose  in  view  than  that  of  mar- 
riage, and  this  be  clearly  established,  then  the  consent  will  not  be  of 
that  nature  which  is  required  by  law.  Therefore  the  mere  granting 
of  a  power  of  attorney  by  a  man  in  France,  to  a  woman  in  ^otlano, 
with  whom  he  had  cohabited,  for  enabling  her  to  transact  his  afiairs 
in  Scotland,  and  allowing  her  to  assume  the  character  of  wife,  was 
held  not  to  constitute  a  marriage.(e) 

A  long  correspondence,  in  which  the  parties  styled  each  other  hus- 
band and  wife,  and  a  declaration  oi  marriage  before  witnesses, 
was  found  insufficient  to  constitute  a  marriage,  where  there  was  no 
consummation,  and  it  appeared  that  at  the  time  of  the  declaration, 
the  alleged  husband  had  resolved  never  to  cohabit  with  the  person  he 
declared  to  be  his  wife.(/) 

As  the  law  of  Scotland  requires  no  definite  form  for  the  constitution 
of  marriage,  it  becomes  necessary  to  attend  to  the  views  of  the  parties 
in  each  case.  A  holograph  letter  discovered  in  a  gentleman's  reposita- 
ries  at  his  death,  in  which  he  declared  himself  the  husband  of  his  bouse- 
keeper,  who  had  long  cohabited  with  and  borne  children  to  him,  was 
held  not  to  be  sufficient  evidence  of  marriage,  for  the  letter,  while  it 
remained  in  his  possession,  was  revocable  and  bound  neither  p^riy.{g) 
A  letter  addressed  by  the  man  to  a  lady  with  whom  he  had  inter- 
r  ♦104  1  ^^"''s®»  "acknowledging  her  as  his  lawful  •wife,  with 
I-  J  liberty  for  her  to  use  his  name,  though  for  particular  rea- 

sons he  wished  the  marriage  to  be  kept  private  lor  some  time ;"  was 
held  not  to  be  sufficient  proof  of  any  marriage  or  matrimonial  con- 
tract having  passed  between  the  parties.  In  this  case  the  acknowledg- 
ment was  signed  not  for  the  purpose  of  making  a  marriage,  but  merely 
as  a  colour  to  serve  another  and  different  purpose  mutually  concert^ 
between  them,  namely,  that  of  preventing  the  disgrace  arising  from 
the  pregnancy  of  the  woman.  The  commissioners  and  the  court  of 
session  had  found  the  facts  relevant  to  infer  a  marriage,  but  the 
House  of  Lords  considering  the  transaction  as  a  mere  blind  upon  the 
world,  and  that  no  alteration  of  the  status  personarum  was  ever  in-< 
tended  by  the  parties  themselves,  reversecl  the  sentence,  and  pro- 
nounced against  the  marriage.(A)  A.  formed  an  illicit  connection 
with  B.  by  whom  he  had  two  children.  More  than  four  years  after 
'  the  birth  of  the  vounger  child  he  addressed  the  following  holograph 
letter  to  B.  *'  My  dearest  Mary,  I  hereby  solemnly  declare  that  you 
are  my  lawful  wife,  though  for  particular  reasons,  I  wish  our  mar* 
riage  to  be  kept  private  for  the  present.  I  am  vour  affectionate  hus- 
band.^ This  letter  was,  at  or  about  its  date,  delivered  by  A.  to  his 
asent,  who  preserved  it  till  A's  death.  A.  continued  to  cohabit  with 
o.  till  his  death  six  years  thereafter,  and  had  two  other  children  by 
her.  The  court  being  of  opinion  that  it  was  proved  that  the  above 
letter  was  written  to  please  -and  satisfy  her, — that  she  was  aware  of 

(e)  Sa8$€n  ▼.  Campbell,  3  Shaw  &.  Dun-  (g)  Anderson  ▼.  Fullerton,  Mor.  p.  12690. 

lop,  159;  Campbell  v.  Saaaen,  2  YfUa.  &,  (A)  M>Inne$  v.  JMbre,  Mor.  p.  13683;  2 

Shaw,  309,  Hagg.  Cons.  R.  101. 
(/)  Maelauehlanv.  Dthwn^yioi.^X^^X 
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its  existence  and  import  before  or  at  its  depositation  with  the  agent, — 
and  that  it  must  be  held  to  have  been  delivered  to  him  as  her  agent 
also, — held  that  a  marriage  was  constituted  between  A.  and  B.  and 
that  the  children,  in  consequence,  must  be  assolzied  (freed  from)  the 
conclusions  of  a  declarator  of  illegitimacy,  brought  by  A.'s  heir  at 
law.(p) 

Tne  case  of  Macgregor  v.  Campbell{i)  is  a  very  strong  case.  It 
appears  that  Captain  Campbell,  an  officer  in  the  army,  formed  a  con- 
nection with  a  woman  who  was  cohabiting  with  him ;  that  he  admitted 
his  brother  officers  and  their  wives  to  visit  her  as  his  wife,  and  that 
she  was  by  habit  and  repute  received  as  such ;  but  on  the  validity  of 
this  marriage  being  challenged,  it  appeared  that  this  woman  had 
actually  received  wages,  and  livery  meal,  which  is  board  wages, 
according  to  the  language  of  Scotland ;  that  she  displayed  herself  not 
as  acting  in  the  capacity  of  wife,  but  in  that  of  a  servant.  Upon  that 
evidence  the  inference  from  other  facts  was  rebutted,  and  it  was 
declared  that  the  marriage  was  invalid,  because  she  continued  to 
accept  the  wages  which  she  had  been  in  the  habit  of  receiving  ante* 
cedently.  In  another  case  it  appeared  that  the  parties  exchanged 
mutual  declarations,  such  as,  if  it  had  not  been  for  their  conduct  either 
before  or  after  the  time  of  marriage  (which  the  court  always  takes 
into  consideration,  pronouncing  upon  a  complex  view  of  the  wholo 
case,)  would  in  their  judtrmenl  have  constituted  a  marriage  in  the  law 
of  Scotland.  The  writings  they  interchanged  were  to  the  following 
effect.  The  lady  signed  this:' •* Skirling  Mill,  February  the  16th, 
1779.  I  hereby  solemnly  declare  you,  Patrick  Taylor,  in  Brickenshaw, 
my  just  and  lawful  husband,  and  *remain  your  affection-  r  ^,q-  -■ 
ate  wife."    He  on  his  par!  signed  a  similar  paper,  and  ^  •* 

signed  himself  her  affectionate  husband.  An  action  of  declarator 
having  been  brought  in  the  court  below,  the  marriage  was  held  to  bo 
valid ;  and  on  appeal  to  the  House  of  Lords,  it  appearing  that  at  the 
time  of  the  interchange  of  those  letters,  there  was  an  understanding, 
which  was  inferred  from  the  conduct  of  the  parties,  that  those  letters 
were  to  be  given  up  on  demand,  that  house  reversed  the  interlocutor 
of  the  court  below,  and  found  that  there  was  no  marriage.  In  this 
case  there  was  no  evidence  of  consummation. (A) 

So  a  marriage  was  held  not  to  be  solemnized  where  there  were  no 
circumstances  established  on  which  a  presumption  could  be.  founded 
that  at  the  time  of  the  irregular  ceremony  any  real  consent  was  given 
by  the  parties.  And  from  the  evidence  adduced,  it  appeared  that 
there  was  no  reason  to  believe  either  that  a  free,  deliberate,  voluntary, 
solemn  consent  had  been  given  to  constitute  immediately  the  relation 
io  law  of  man  and  wife,  or  that  there  had  been  any  consummation.   . 

In  May,  1816,  a  marriage  ceremony  between  M.  and  6.  (according 
to  the  evidence  of  one  witness,  who  spoke  positively  to  the  perform- 
ance of  the  ceremony,  and  the  identity  of  the  parties,  confirmed  by 
another  witness  who  spoke  with  less  firmness  as  to  the  identity,)  was 
performed  by  a  minister  of  the  church  of  Scotland,  upon  the  produc-* 

di)  HtmilUm  V.  thmOim,  92  Nor.  1639,    480. 
Fae.  CoIL  No.  12,  p.  75.  {k)  Taylor  ▼.  Kello,  I4«.  \Sl^i-\^^»^^ 

(»}  Mor.  p.  I26i)7;  cited  2  Bligh,  N.  8.    eited  '2  filigh,  N.  B.  419. 
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lion  of  an  instrument  purporting  and  proved  to  be  a  certificate  of  & 
proclamation  of  banns,  which  proclamation,  from  the  date  of  the 
certificate  as  compared  with  a  registration  of  the  marriage,  and  the 
evidence  of  the  witnesses,  could  not  possibly  have  been  made.  But  it 
was  proved  to  be  the  usual  certificate,  and  that,  according  to  the 
practice  in  Scotland  at  the  tim^,  banns  were  in  fact  scarcely  ever 
proclaimed  when  such  certificates  were  given.  The  minister  who 
performed  the  ceremony  had  afterwards  been  banished  for  forgery^ 
aud  collusion  in  efifecting  a  marriage,  and  became  incom[>etent  to  give 
evidence;  but  a  book  kept  by  him,  in  which  the  marriage  in  question 
r  «I00  1  ^PP^^**^^  ^^  ^  ^regularly  entered,  was  produced,  and 
I-  -I  proved  by  the  wife  and  daughter  of  the  minister,  who  also 

proved  the  performance  of  the  ceremony. 

M.,  who  had  afterwards  married  another  husband,  upon  a  suit  to 
establish  the  first  marriage,  in  her  defence  admitted,  that  one  evening 
in  May,  1810,  by  means  of  threats,  and  particularly  of  personal  injury 
to  a  rival  suitor,  who  afterwards  became  the  second  husband,  she  was 
induced  to  go,  and  went  with  6.  to  the  house  of  the  minister  before 
mentioned,  but  from  the  agitation  of  her  mind  that  she  was  incapable 
of  paying  attention  to  what  then  passed,  and  was  convinced  that  she 
did  not  consent  to  the  marriage.  She  also  admitted,  that  after  the 
ceremony  she  returned  with  G.  to  her  father's  house,  but  denied  the 
consummation.  It  was  in  evidence  that  M .  was  in  the  habit  of  calling 
upon  G.  at  his  printing  ofliice  late  in  the  evening,  and  alone;  and  that 
after  the  ceremony  olthe  marriage,  in  speaking  of  it,  she  said  it  waa 
not  binding :  *'  what  would  two  or  three  -words  of  an  outlawed  man 
do  ?*'  It  was  also  in  evidence  that,  on  two  occasions,  in  the  presence 
of  her  father,  she  was  addressed  and  her  health  drank  by  the  name  of 
Mrs.  G.,  which  salutation  was  in  one  instance  returned,  and  another 
received,  without  observation  by  her  or  her  father.  It  was  also  in 
evidence,  that  upon  two  occasions,  I.,  the  second  husband,  after  his 
marriage,  came  to  the  house  of  M.  when  G.  was  there,  and  went 
secretly  to  an  upper  room,  where  he  remained  alone. 

The  marriage  with  G.,  as  alleged,  took  place  in  May,  1S16.  In 
June,  1816,  a  marriage  was  regularly  solemnized  between  M.  and  L 
It  was  proved  that  G.,  before  his  alleged  marriage  with  M.,  had 
odmittea  that  I.  was  a  more  favoured  suitor;  that  upon  the  marriage 
between  M.  and  I.  he  had  accepted  a  present  of  a  pair  of  gloves ; 
that  he  had  frequently  been  present  in  social  parties  with  I.  and  M.» 
to  whom  he  drank  by  the  name  of  Mrs.  I. ;  that  he  slept  in  the  same 
room  where  M.  and  I.  were  in  bed  together  as  man  and  wife ;  and  in 
til  his  intercouse  with  them,  which  was  frequent,  recognized  them  as 
such. 

Two  years  after  the  marriage  of  M.  and  I.,  and  their  cohabitation, 
r  *107  1  ^^*  ^^^^^^  ^'^  action  in  the  Commissaries'  Court  ^against 
^  -I  M.,  of  declarator  of  marriage  and  adherence.      There 

was  issue  of  the  marriage  between  M.  and  I.,  but  neither  the  children 
E»r  I.  wore  made  parlies. 

It  was  hold  by  tno  House  of  Lords  (reversing  the  judgment  below), 

that  If  a  celebration  of  the  ceremony  of  marriage  took  place, between 

M.  and  (i.,  it  was  to  be  presumed  from  the  conduct  of  the  parties 

^/h/y  tlw  aoromonyt  from  the  circumstaaces  proved  at  the  time  of 
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the  ceremony,  an^  from  the  conduct  of  the  parlies  subsequently,  lha^ 
no  real  consent  to  marry  was  given. (/) 

6.   MARRIAGES  OF  ENGLISH  PARTIES   IN  SCOTLAND. 

Parties  may  go  out  of  England  and  raarry  by  necessity  or  choice ; 
in  either  way  a  foreign  marriage  is  not  void  upon  that  account  by  the 
laws  of  England.  The  marriage  acls(f;4)  are  confined  to  England; 
consequently,  marriages  in  Scotland  remain  in  the  same  state  as  if 
those  acts  had  not  passed.     • 

II  is  well  known  that  so  much  of  the  marriage  acts  as  prohibits 
the  marriage  of  minors,  without  the  consent  of  parents  or  guard- 
ians, is  frequently  evaded,  by  the  parties  going  into  Scotland  to 
be  married,  and  returning  into  England  immediately  afterwards. 
The  validity  of  such  marriages  was  once  questioned  by  high  autho- 
rity ;(n)  for  though  in  general  marriages  are  governed  by  the  law  of 
the  country  in  which  they  are  celebrated,  yet  it  was  doubted  whether 
the  lex  loci  ought  ♦to  be  applied  in  a  case  accompanied  r  ^,qq  -i 
with   circumstances  so  strongly  marking  the  intent  to  ^  ^ 

evade  the  law  of  England. 

The  validity,  however,  of  a  marriage  contracted  in  Scotland  by 
English  subjects,  according  to  the  law  of  that  kingdom,  is  now  fully 
established,  although  the  marriage  would  be  invalid  according  to  the 
law  of  England,  and  notwithstanding  the  parties  had  acquired  no  bona 
fide  domicile  in  Scotland,  but  had  resorted  thither  for  the  purpose  of 
making  a  contract,  which,  if  they  had  remained  in  England,  they  were 
prohibited  from  making.  Thus  it  was  decided,  on  appeal  to  the  dele- 
gates, that  a  marriage  in  Scotland  between  tWo  English  subjects,  one 
of  whom  was  under  age,  and  had  eloped  without  the  consent  of  her 
l^uardians,  was  a  good  marriage.(o) 

{t)  Macneil  ▼.  Macgregor,  2  Bii.  N.  S.  470 ;  said,  tliat  Lord  Manifield  failed  altogether  in 

]  Dow  &  Clark,  208;  3  Wils.  &  Shaw,  85.  the  propoaition  that  Britiah  aubjccU  shoald 

In  this  cave  two  quesftiuiHi  were  raised  as  not  be  allowed  to  contrayene  the  atatale  law 

tn  the  adminAibility  of  evidence : — lat  Whe-  of  the  land  as  to  marriages,  by  withdrawing 

tber,  according  to  the  law  of  Scotland,  en-  themselves  from  England. 
tries  made  in  a  book  kept  by  a  minister  of       (o)  Crompion  v.  Befireroft^  Arches,  16th 

the  cfaorcJi  of  Scotland,  in  the  manner  above  of  Febroary,  1767 ;  Delcgatea,  4th  of  Febm- 

deMribed,   are  admissible    in  evidence    to  ary,  1769.    Theftctsjof  this  case  appear  by^ 

prove  a  marriage ;  and  how  marriages  are  the  libel,  which  pleaded  the  marriage  act, 

to  be  proved,  supposing  the   minister  and  and  the  minority  of  the  lady,  and  want  of 

witnesses  to  be  dead  or  incompetent?  consent,  and  that  **on  the  13th  of  March, 

2d.  Whether  the  admissions  of  a  woman  1762,  a  marriage  was  had  and  performed  in 

who  may  be  claimed  as  a  wife  by  two  per-  the  dwelling-house  of  lliomas  Huddlestein, 

•ooa,  onder  such  alleged  ceremonies  of  mar-  cook  and  confectioner,  at  Dumfries  in  North 

riage  and  circumstances  as  above  stated,  is  Britain,  by  Richard  Jameson,  the  minister 

■dmissible  in  evidence  as  proof  of  the  first  (or  pretending  himself  to  be  the  minister)  of 

narriage  7  the  English  chapel  ut  Dumfries,  who  then 

Anoiiier  question  was,  whether  a  marriage  lodged  in  the  house  of  Thomas  Huddlestein, 

•debratcd  by  a  minister  of  the  church  of  in  whoae  lodging- room  the  marriage  was  to 

Beotiand,  upon    such  certi6cate    as  above  performed  between    Edward    Bearcroft  of 

Mentioned,   without  actual    publication    of  Droitwitch,  in  Worcestershire,  and   Maria 

banns,  is  to  be  deemed,  according  to  the  CatherineCompton,of  Hartpury,  in  Gloaoes. 

practice,  a  regular  marriage  in  Scodand.  tershire,  without  publication  of  banns,  and 

(m)  26  Goo.  2,  c.  33,  s.  18 ;  4  Groo.  4,  c.  without  any  license  being  had  and  obtained 

70,  t.  33 ;  6  dL  7  Will.  4,  c.  85,  s.  45.  for  the  solemnization  of  the  said  marria^ 

<«>  Lord  MantBeU,  2  Burr.  1079.    In  ^rom  any  person  haVins  a\](ClM»^^  \a  vvkvX. 

PkUUpt  ▼.  HujUir,  2K  Bl  412,  Ejrc,  C.  J^  the  MiaM;  and  that  mtbAT  lEAnax^  %ms* 
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r  *109  1  *^^^  principle  of  this  decision  has  been  referred  to 
*"  J  different  grounds.     It  is  said,  **  that  deiermination  passed, 

not  on  the  ground  that  the  marriage  was  valid  in  Scotland,  and  that, 
therefore,  it  was  good — nothing  was  laid  before  the  court  to  show  that 
the  marriage  was  valid  in  Scotland — but  because  the  act  of  parliament 
did  not  put  any  restraint  upon  English  subjects  being  married  in  Scot- 
land, with  respect  to  the  consent  of  parents.  On  that  ground  it  is  that 
those  marriages  are  held  good,  not  being  contrary  to  the  law  of  Eng- 
land. The  same  holds  as  to  marriages  beyond  sea;  for  English  sub- 
jects going  abroad,  or  to  Scotlanii,  to  m  fcry  English  subjects,  have  an 
exemption  from  that  restraint  in  theact.'Xp)  In  another  case  it  is 
said,  that  the  case  was  decided  by  the  Court  of  Delegates  upon  diflfer- 
ent  grounds  from  those  which  were  taken  in  the  Court  of  Arches,  and 
because  the  marriage  was  a  good  marriage  in  Scotland:  and  if  all 
the  facts  pleaded  inthe  libel  were  proved,  the  marriage  could  not  be 
pronounced  void  under  the  marriage  act ;  in  which  it  is  expressly 
declared,  that  it  shall  not  extend  to  Scotland.  On  these  grounds  tfaie 
delegates  rejected  the  libel ;  the  case  of  that  marriage,  therefore,  was 
determined  by  the  lex  loci.  Those  persons  having  gone  to  Scotland, 
and  been  married  in  a  way  not  good  in  England,  but  good  in  Scotland, 
and  not  affected  by  the  marriage  act,  were  considered  to  have  con- 
tracted a  valid  marriage.(7) 

It  was  observed  by  Lord  Brougham,  that  the  judges  both  of  the 
consislorial  and  common  law  courts  have  held,  that  a  Scotch  mar- 
riage contracted  by  English  parties  in  the  face  and  in  fraud  of  the 
r  #110  1  ^"S"^"  '^^  *^  vsxud  to  all  intents  and  purposes,  *and  car- 
I-  -I  ries  all  the  real  and  all  the  personal  rights  of  an  English 

eroA  nor   Maria  Catherini)  Complon  C¥<)r  marriaji^ea.'*    2  Haggf.  Cona.  R.  444,  445,  n. 

waa  reitidont  in  any  part  of  North  Britain.  It  appears  from  Uic  imperfect  account  which 

But  ahe  the  aaid  Maria  Calherine  Coinpton,  rcmaina  of  the  armament  in  thia  csms,  that 

in  Uio  beifinninif  of  March,  17(>I,  went  from  soon  afler  the  marriage  act  many  inslanees 

the  bi>aae  of  John  Dalby,  her  tenia nientary  h»d  occurred  of  persona  going  inlo  SooUatid 

goardian,  in  Rertialiire,  to  pay  a  visit  to  lier  to  evade  the  restrictiona  of  Uut  act    T^ 

bfoCher,  Sir  WiiUani  Ci>mpU>n,  at  Henalip,  cases  of  Bedfmd  v.  V^rney,  1762,  beftre 

in  the  county  of  Woreeatcr,  and  he  dying,  Lord  Northington,  and  Brook  v.  Ottccr,  at 

oho  iefl  that  place  and  went  to  her  mother  at  the  Rolla,  before  Sir  Tliomas  CUirke,  1759, 

Hartpury,  in  the  county  of  Gloucester,  and  were  mentioned,  being  casea  of  bequests  de» 

from  thence  went,  unknown  to  John  Dalby,  pendent  on  the  validity  of  such  marriage,  Ut 

and  without  his  oonaent,  and  without  the  which  it  had  been  contended,  that  the  naar. 

koowiedgs  of  her  other  teataineiitary  guard-  riuge  waa  not  valid ;  but  the  ot^eetioo  was 

isna,  with  Edward   Bcarcrol),  on  or  about  overruled,  and  the  pointa  in  those  caoses  ad. 

tiie  tfth  of  March,  17B*2,  to  Dumfiriea  to  be  judged  accordingly.    It  waa  said  also,  thai 

Married,  and  that  they  were  married  theru  Lord  Northingington  roost  have  been  well 

00  oforoooid  merely  to  evade  the  laws  of  this  acquainted  with  the  spirit  and  intention  of 

usaluf,  and   returned  into  Elngland  on   the  thut  act,  aa  he  had  been  much  oonoerned  in 

iama  day,  and  proceeded  to  the  house  of  procuring  it.     The  notion  of  iinpeachuig 

Edward  Bearcrofl  at  Droitwitoh,  and  were  tiiese  marriages  on  the  ground  of  evaswn. 

■ever  in  North  Britain  but  during  the  tune  stated  in  the  libel  of  CompUui  v.  Bemwereft,  is 

oi9  tJia  journey  and  for  the  ourpoee  of  tlie  sappoacd  to  have  prooteded  from  the  obser- 

Marriage.    The  eortifieate  of  the  marriage  vation  of  Lord   Mansfield   in  lis6ia«aB  v. 

woo  also  pleaded  in  these  words:  '  1  certify  Bland,  2  Burr.  1079;  I  W.  Bl.  234;  aa  to 

ihoi  1   narriod,  aflor  the  manner  of  the  the  exception  that  might  be  admitted  on  thai 

4}tmifM  of  England,  Edward  Boarcroa  and  principle,  as  suggested  by  Huber  de  Can> 

Mot'ti  (;«lherine  Complon.  (Signed)  J.  Jame-  flictu  l.«gum,  p,  538 ;  sea  2  Hagg .  Cgoa.  R. 

0m,  mn^Mof  of  the  English  chapel  at  Duro.  376.  377. 

kim/    'tho  ftoym  of  the  libel  was,  that  the  ( p)  Per  Sir  Geo.  Hay,  2  Hag.  Con.  R,  430. 

dm*i^Af0o  migki  W  daelared  naU  and  void,  (9)  Sir  W.  W jnoe,  2  Hagg.  Com.  R. iO, 

1IMMM#  i0  tk0  mid  uU  ioi   oluukitiM  444. 
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marriage,  aflecting,  in  its  consequences,  land  and  honours,  and  duties 
and  privileges,  precisely  as  does  the  most  lawful  and  solemn  matri- 
monial contract  entered  into  among  ourselves,  in  our  own  churches, 
according  to  own  ritual,  and  under  our  own  statutes. 

It  is  firmly  established  and  daily  acted  upon  by  persons  of  every 
condition,  that,  though  the  law  of  England  incapacitates  parties  from 
contracting  marriage  here,  they  may  ^o  for  a  few  minutes  to  a  Scotch 
border  and  be  married  as  eflectually  as  if  they  had  no  incapacity 
whatever  in  their  own  country,  and  then  return,  after  eluding  the  law, 
to  set  its  prohibitions  at  defiance  without  incurring  any  penalty,  and 
to  obtain  its  aid  without  any  diflicujty  in  securing  the  enjoyment  of 
all  the  rights  incident  to  the  marriage  state.(r) 

In  Gretna  Green  marriages  by  English  parties,  whose  domicile 
continues  in  England,  the  statute  law  of  their  own  country  is  disre- 
garded, such  marriages  taking  place  without  form  or  solemnity  of 
any  kind,  except  a  mutual  declaration  of  consent  by  the  parties  before 
witnesses.  The  validity  of  these  marriages  is  referred  to  the  principle, 
that  a  marriage  solemnized  according  to  the  rule  of  the  place  of  cele- 
bration, however  peculiar  that  municipal  rule  may  be,  is  by  the  law 
of  nations  valid  in  all  other  countries.  In  other  words,  like  every 
other  conirvici  jjiris  gentium,  marriage,  wherever  celebrated,  has  the 
same  consequences  and  effect  in  any  other  country,  to  the  law  of 
which  the  married  persons  might  afterwards  bo  subject,  as  if  it  bad 
been  celebrated  under  that  law.(.v)  And  it  is  said,  that  if  persons 
have  the  free  choice  of  the  place  where  they  reside  or  travel,  or  per- 
Ibrm  any  act,  they  are  guilty  of  no  fraud  against  the  law  of  their  own 
country,  when  they  ♦avail  themselves  of  an  opportunity  r  ^.,.  -. 
of  going  to  another  civilized  Cbuntry  to  constitute  the  ^  J 

relation  of  husband  and  wife,  in  the  manner  and  according  to  the 
rights  allowed  to  persons  the  subjects  of  that  country  ;  all  that  such 

E arsons  do  is  to  prefer  in  this  matter  the  law  of  Scotland  to  the  law  of 
Dgland  ;  and  in  so  doing,  they  do  no  wrong ;  they  merely  utuntur 
jure  suo ;  and  accordingly  this  is  now  the  settled  law  of  England, 
which  proves  that  no  domicile  is  required  to  constitute  in  Scotland 
the  relation  of  husband  and  wife  among  foreigners,  who  have  just 
arrived  there  before  celebrating  their  marriage,  and  which,  neverthe- 
less, is  adjudged  to  be  good  and  eflfectual  all  the  world  over.(<) 

It  frequently  happens  that  parties  who  have  gone  to  Scotland  to  be 
married,  are  married  again  in  England.  The  purpose  of  such  second 
marriage  is  to  satisfy  all  the  friends  and  connections,  as  well  as  the 
parties  themselves,  that  the  holy  estate  of  matrimony  has  been  eflfect- 
ually  and  properly  contracted.    Another  purpose  is,  that  of  giving 

(r;  .  Warrender  ▼.  Warrender,  2  Clark  &,  in  Scotland,  that  ifl,  usually  reside  there,  or 

Finn.   542,  550.      In  tlio  jear  1835  liord  live  in  Scotland  tor  three  wetke  neii  |>reoed- 

Brougham  introduced  a  bill  (which  did  not  ing  the  marriage.      See  Lord  Broogluun** 

pas)  in  the  House  of  I^rdu,  which  had  for  -Speeches,  vol.   iii.  p.  440,  441,  459,  471; 

III  principal  object  to  prevent  a  Scotch  war-  Hans.  Pari.  Deb.  vol.  zxx.  3d  ser.  pp.  13U7— 

mge  from  operating    diiferentiy  firom   an  1313. 

SSngluh  marriage,  by  providing  that  no  mar-  (»)  See  Fergusson's  Rep.  222,  223.  464 ; 

riage  contracted  in  Scotland  shall  be  valid  post,  sect.  8. 

citSer  in  Scotland  or  £nglapd,  unless  both  (0  Forgusmm's  Rep.  64,  65 ;  see  Harford 

pwiies  are  Scotch  by  birth,  or  are  domiciled  v.  AforrM,  2  Hagg.  Coos.  R.  4£l^. 


eafe  aivi  tsappiness  to  the  miods  of  the  parties  them9elrBd(s)  Asmn- 
in^,  however,  the  marriage  in  Scotland  to  have  been  ralid,  iu  le-cele- 
braiion  io  Eoglaod  has  no  legal  effect 

In  Kz  parte  HMiU,(x)  the  parties,  both  iofants,  eloped  to  Scotland, 
and  married  there  without  the  consent  of  tueir  fathers,  according  to 
t^ie  laws  of  Scotland.  Previously  to  the  re-celebration  of  the  mar- 
riage in  England*  the  fathers  of  the  married  couple  mutually  agreed 
to  make  s^^ttlcmenls  upon  their  two  children.  In  consideration  of  an 
annuity  agreed  Uj  be  settled  by  the  husband's  faiher,  the  wife's  father, 
Ijeiug  then  solvent,  entered  into  a  bond  for  securing  to  his  daughter 
an  annuity,  which  was  regularly  paid  until  a  short  time  before  he 
became  a  bankrupt  On  a  petition  presented  by  the  husband  to  prove 
under  the  commission  the  value  of  the  annuity,  Lord  Eldon  declared 
that  the  settlement,  after  the  marriage  in  Scotland,  not  being  ante- 
nuptial, the  re-c/.'lebration  of  the  marriage  in  England  could  not  sup- 
{jort  the  bond  as  given  for  a  valuable  consideration ;  but,  as  it  appeared 
r  *1I2  1  ^^^  *^^^  husband's  father  had,  in  fact,  agreed  to  make  a 
L  -I  provision  for  his  son  at  the  time  the  bond  was  given,  such 

agreement  would  sustain  the  bond,  although,  in  fact,  the  latter  provi- 
sion was  not  made  until  after  the  bankruptcy.(j^) 

Evidence  of  Uie  Marriages  of  English  Parties  in  Scotland.'] — Certi- 
ficates are  in  many  cases  admittea  as  evidence,  on  the  ground  that 
they  are  made  by  persons  in  official  situations  intrusted  with  authority 
for  the  purpose.  The  certificate  of  a  private  individual,  without  any 
designation  of  character  or  office,  is  not  admissible,  on  the  broad 
principle  that,  injudiciis  non  creditur  nisijuratis,  therefore  the  certi- 
ficate of  a  person  before  whom  a  Gretna  Green  marriage  has  been 
solemnized,  is  not  admissible  evidence  in  England  of  a  marriage  in 
Scotland. 

In  a  suit  of  nullity  of  marriage,  the  libel  pleaded  a  marriage  between 
the  parties  at  Gretna  Green,  in  Scotlana,  and  that  the  said  parties 
then  and  there  acknowledges  each  other  as  husband  and  wife  respec- 
tively, in  the  presence  of  divers  credible  witnesses,  who,  together  with 
the  said  parties,  signed  their  names  to  a  '*  certificate"  of  the  said 
marriage,  which  was  also  pleaded  and  annexed  to  the  libel,  as  the 
identical  certificate.  The  court  observed,  that  although  the  dertificate, 
from  the  libel  not  having  been  objected  to,  remained  as  an  exhibit  in 
the  cause,  and  claimed  as  such  to  be  noticed  by  the  court,  yet  the 
curtilicttte  was  not  any  proof  whatsoever  of  a  marriage  between  the 
parties.  Even  the  certificate  of  the  king  himself,  under  his  sign 
manual,  is,  it  is  well  known,  no  evidence  of  a  mere  fact,(x)  much  less 
a  certificate  of  a  private  individual,  without  any  designation  of  cha- 
racter or  o<nco.(a) 

(u)  9  HIiifli,  N.  8.  501.  Otcen  v,  Spenee,  Compton  v.  Beareroft,  citod 

{X)  1  VoM.  A  11.  11*^:  1  R(Mo,  30.  12  Addams,  11.  392,  3.    Io  the  first  case,  the 

(V)  'i'liiit  a  M'ttlotiient  inude  after  mar.  4th  articlo  of  the  Iitx>l  pleaded  that  a  mar* 

rittifc,  tiir  tt  vnluublu  coiiNidiirutioii,  will  bo  riagc  bcteen  tho  defendant  (then  and  still 

iriNxl,  ■(•o  J<jMf«  V.  3f(«r«/«,  Fur.  H'l ;  Hamaden  Ivotta  Mllword,  wife  of  L.  J.  Milward,  but 

V. //v//un,  Vi  V'tiM,  Hrn.  3U4;  Huatll  \,  Ham-  lussiu^  by  the  names  and  description   of 

mami^  Itiuwn  v.  Junn,  1  Atk.  13,  190.  Rosa  Haden,  widow,)  and  the  plaintiff,  was 

(«)  Hi'u  OinichuiiU  V.  Ihtkert  VVillu^,  550;  hud  and  rolcmnized,  or  rather  pntphaned^  at 

Jilt  liolt.  'i\'.\,  Groliia,  in  the  parish  of  Springfield,  in  the 

{a J  Auuh$  i'.il/i/irar(/,  S  Addams.lt.  386;  alure  of  Dumfries,  and  in  that  part  of  the 
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^Although  such  a  certificate  cannot  be  exhibited  as  a  r    ^. .»    -• 
proof  of  an  alleged  marriage,  yet  it  may  be  offered  to  the  I-  -' 

court  as  a  constituent  either  wholly  or  in  part  of  the  marriage,  and 
be  used  as  a  declaration,  under  the  hands  of  the  parties,  of  their 
mutual  acknowledgment  of  each  other  as  husband  and  wife.  Such  a 
certificate,  if  set  up  as  a  constituent  of  the  marriage,  must  be  pleaded 
as  such,  with  an  averment  to  be  sustained  by  evidence,  that  such  was 
its  effect  by  the  laws,  immemorial  usages,  and  customs  of  Scotland.(6) 

milted  kingdom  called  Scotland,  on  or  about  coatoms  aforesaid.  The  second  article ;  that 
the  24th  day  of  October,  182*2,  and  that  they  in  the  months  of  August,  September,  &.e, 
the  said  parties  then  and  there  acknowledged  all,  some,  or  one  of  them,  G.  C.  Montague, 
each  other  as  husband  and  wife  respectively,  then  a  bachelor,  aged  twenty-seven  years, 
in  the  presence  of  divers  credible  witnesses,  and  free  from  all  matrimonial  contracts  and 
who,  together  with  the  said  parties,  signed  engagements,  paid  his  addtesses  to  M.  6. 
their  names  to  a  **  certificate  of  the  said  mar.  Wilson,  then  a  spinster,  aged  seventeen 
ria^**  And  it  then  pleaded,  in  the  5lh  years,  and  free  from  all  matrimonial  con- 
article,  a  certain  paper  writing,  or  exhibit,  tracts  and  engagements;  that  they  the  said 
■nnezed  to  the  libel,  to  be  and  contain  that  parties  mutually  agreeing  to  become  hus- 
identical  certificate.  The  exhibit  in  question  band  and  wife,  went  to  Sa>tland  for  the  pur- 
was  a«  follows : — **  Kingdom  of  ScoUand,  pose  of  intermarrying  there ;  and  on  the 
**  county  of  Dumfries,  parish  of  Gretna:  29th  day  of  December,  1803,  in  the  presence 
"^Theae  are  to  certify,  to  all  whom  it  may  of  divers  credible  witnesses,  at  Gretna  Green, 
**  ooDcem,  that  John  Nokes,  from  the  parish  in  the  kingdom  of  Scotland,  mutually  ac- 
**  of  Chatham,  in  the  county  of  Kent,  and  knowledged  each  other  to  be  husband  and 
"Rosa  Haden,  from  the  parish  of  St  Maries,  wife,  and  were  validly  joined  together  in 
"  in  the  county  of  Nottingham,  being  both  matrimony  by  Joseph  Paisley,  who  upon 
**  here  now  preaent,  and  haying  decluvd  to  that  occasion  read  in  the  presence  of  the 
**  me  that  they  are  single  persons,  but  have  said  G.  C.  Montague  and  the  said  M.  G. 

*  Boir  been  married  conformable  to  the  laws  Montague,  formerly  Wilson,  the  office  for 
**  of  the  Church  of  England,  and  agreeable  matrimony  contained  in  the  liturgy  of  the 
**to  the  Knrk  of  Scotland.  As  witnew  our  church  of  England,  as  by  law  established  ;■ 
**  hands  at  Springfield,  this  4tb  day  of  Octo-  and  that  the  marriage  so  had  and  celebrated 

*  her,  1822.  Witness  me,  David  Lang;  was  and  is  a  valid  marriage  according  to  the 
**  John  Nokea,  Rosa  Haden.  Witness,  Jane  laws,  immemorial  uaages  and,  customa  of 
«Rae,John  AinaUe.**  ScoUand.    The  fiOh  arUcle  of  the  hbel  plead. 

(6)  M&niague  t.  Moniaguet  2  Addams  R.  ed,  that  the  parties  consummated  their  said 
375,  which  was  a  auit  of  separation  a  men$a  marriage,  and  lived  and  cohabited  together 
d  fAoro  by  reason  of  adultery.    The  first  in  Scotland  (at  Edinburgh)  as  husband  and 
article  of  the  libel,  as  reformed,  pleaded  that  wife,  till  the  end  of  March,  1804,  durin|r 
bj  the  laws,  immemorial  usages  and  customs  which  time  they  conatanUy  owned  and  ao> 
of  Scotland  ;  a  valid  marriage  between  a  knowledged  each  other  as  husband  and  wife» 
msD  and  a  woman  may,  by  their  consent  and  were  commonly  accounted,  reputed,  and 
ytr  e<r6s  <2epr<Baeiilt,  be  contracted  by  them  taken   to  be  such  by  and  amongst  their 
in  that  kingdom,  such   man  and  woman  fViends,  acquaintance,  neighbours,  and  others, 
being  respectively  above  the  age  of  pupiU  And  the  eighth  article  pleaded,  that  at  Uie 
Iwe,  which  by  Ihe  law  of  Scotland  is  the  age>  time  of  the  marriage  of  the  parties  pleaded 
ofvurteen  years  in  males,  and  twelve  years  as  above,  he  the  said  G.  C.  Montague  obtain- 
in  females,  without  any  banns  published  or  ed  a  paper-writing  purporting  to  be  a  oerti- 
lioense  had,  and  without  the  intervention  of  ficate  of  hia  said   marriage,  from   Joseph 
any  religiona  ceremony ;  and  that  the  ac-  Paisley,  the  person  who  celebrated  the  aame 
knowledgment  by  the  parties  of  each  other  at  Gretna    Green    aforesaid ;    which    said 
as  husbsnd  and  wife,  and  their  public  coha-  paper.writing  be,  the  said  J.  C.  Montague, 
bilatioo  as  such,  is  by  the  laws,  usages,  and  preserved  and   hath   frequently  shown    to 
CQStoms  aforesaid,    presumptive  proof  that  divers  persons  of  credit  and  reputation,  upon 
such  parties  are  validly  married ;  and  the  one  occasion  as  lately  as  in  the  month  of 
same    is  taken  to  be  conclusive  evidence  May,  1823 ;  and  that  the  said  paper-writing 
of  their  marriage,  unless  it  be  distinctly  was  still  in  the  custody,  power  or  possession 
proved  that  they  did  not  intend  to  contract  of  the  said  G.  C.  Montague.    It  was  objected 
marriage ;  and  that  no  consent  of  parents  or  that  the  eightii  article  pleaded  sub  modo  a 
guardians  is  necessary  to  the  validity  of  a  certificate   inadmissible    in  evidence ;  and 
marriage  between  persons  both  above  the  Noke»  v.  Mihoard,  2  Addams  R.  386,  ante^ 
age  of  pupillage,  by  the  lawa,  usages  and  112,  was  cited,  in  which  a  almikc  ceiVi&^^ANs^ 

JULT,  1841.— K 
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r  *114  1  *Ev>^«nce  of  Ihe  law  of  Scotland  with  respect  to  a 
^  J  marriage  must  be  derived  from  a  person  of  competent 

knowledge  on  the  subject.  Upon  a  prosecution  for  bigamy,  where 
the  first  marriage  was  at  Gretna  Green,  in  Scotland,  the  court  refused 
to  receive  evidence  of  the  law  of  Scotland,  in  respect  of  the  legality 
of  such  a  marriage,  from  a  witness  who  was  a  tobaccomst.(c) 

In  a  case  where  the  validity  of  a  marriage  in  Scotland  was  in 
question,  and  the  authorities  to  which  the  learned  judge.  Lord  Siowell, 
had  been  referred,  were  of  three  classes, — first,  the  opinions  of  learned 
professors,  given  in  the  present,  or  similar  cases ;  secondly,  the  opi- 
nions of  eminent  writers,  as  delivered  in  books  of  great  legal  credit 
r  •lis  1^"^  weight;  and  ♦thirdly,  the  certified  adjudication  of 
'■  ^  the  tribunals  of  Scotland  upon  these  subjects, — his  lordship 

said,  '*  I  need  not  say,  that  the  last  class  stands  highest  in  point  of 
authority;  where  private  opinions  whether  in  books  or  writings, 
incline  on  one  side,  and  public  decisions  on  the  other,  it  will  be  the 
undoubted  duty  of  the  court,  which  has  to  weigh  them,  star^  deci- 
$is:'(d) 

Where  a  question  in  chancery  is  to  be  decided  with  reference  to 
the  law  of  Scotland,  that  law  must  be  ascertained  upon  a  reference 
to  the  master  to  inquire  into  and  state  it  as  a  fact  for  the  information 
of  the  court.(e) 

In  Grierson  v.  Grier8iDn,{f)  where  the  validity  of  the  marriage  of 
a  ward  of  the  court  of  Scotland  was  doubted,  it  was  referred  u>  the 
master  to  see  if  any  marriage  had  been  rightly  celebrated,  and  to 
state  the  circumstances.  That  court  in  this  case  acted  upon  certifi- 
cates of  Scotch  law,  finding  a  marriage  valid  which  was  founded 
upon  a  present  contract,  without  reference  to  any  act  of  consumma- 
tion.(5^) 

In  the  case  of  a  criminal  prosecution  of  a  woman  who  bad  received 
a  pension  as  an  officer's  widow,  and  it  was  alleged  in  the  indictment 
that  she  never  was  married  to  him ;  she  alleged  a  marriage  in  Soot- 
land,  but  that  she  could  not  compel  her  witnesses  to  come  up  to  give 
evidence.  The  court  obliged  the  prosecutor  to  c<H)sent  that  ihe  wit-^ 
nesses  might  be  examined  before  any  of  the  iudses  of  the  court  of 
Session,  or  any  of  the  barons  of  the  court  of  Lxchequor  in  Scotlands 
and  that  the  depositions  so  taken  should  be  reajd  at  the  trial.  (A) 

had  been  rejected.    Sir  Christopher  Rohin-  Valid  marriage   by  the  laws  of  Seolbiid ; 

eon,  taking  the  paprr  as  a  declaration,  under  whereupon  he  pronounced,  decreed  and  de> 

(he  hand  of  the  p;irties,  of  their  mutual  ac  clared  the  said  parties  to  be  lawful  htisbtnd 

knowledgment  of  each  other  as  husband  and  and  wife. 

wife  thought  it  admissible,  in  that  charac-        (e)  Anon.  cHed    10  East,  S87.     See  1 

ter,  in  conjunction  wiih  the  facts  and  the  £vans*s  Statutes,  161,  n. 
law  pleaded  in  this  allegation,  and  conse-        {d)  3  Ilagg.  Cons.  R.  p.  81. 
quently  that  this  article  of  the  pica  was  en*        (e)  Elliot  v.  Lord  JIftirto,  S  Madd.   16; 

tilled  to  stand,  subject  to  any  objection  to  be  The  King  of  Spain  t.  Muchmdo^  4  Ruae.  9K ; 

taken  by  the  husband  to  the  instrument  in  a  Ex  parte  Crtdlttnd^  3.  Ves.  ^  B.  94;  An» 

future  stage  of  the  cause.    To  this  plea  as  »truther  t.  Adair,  2  Mylne  &  R.  516.    See 

reformed,  a  general  negative   issue  being  Snelham  v.  Bayley,  5  Ves.  534,  a,  2d  ed. ;  I 

given  on  the  part  of  the  husband,  the  wife  Sim.  9l  Stu.  78. 
proved  her  libel  so  far  as  related  to  the  mar*         (/)  Dick.  588. 

riage  pleaded  and  propounded  in  the  cause ;        \g)  S.  C.  cited  2  Hags'.  Cons.  R»  86.  98. 

and  the  court  held  that  the  marriage  was  Reg.  Lib.  A.  1780,  fol.  552. 
proved  to  have  been  had  as  pleaded,  and  was        {h)  Lord  Mausfkld,  Cowp.  174. 
aJso  proved  to  be  u  pleaded,  a  good  and 
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The  rules  ofEnglish  law  are  matters  of  evidence  in  Scotch  courts; 
but  the  House  of  Lords,  silting  as  a  court  of  appeal  from  the  decision 
of  a  Scotch  court,  is  equally  an  English  as  a  Scotch  court,  and  will 
act  on  its  own  knowledge  of  Engiisn  law,  and  not  be  bound  by  the 
report  of  that  law  made  by  English  lawyers  to  the  Scotch  courts.(i) 
For  the  same  reason  that  house  will  act  on  its  own  knowledge  ol' 
Scotch  law,  ^should  any  question  upon  it  arise  in  an  r  ^...g  -i 
appeal  from  an  English  court.  ^  J 

A  verbal  declaration  of  the  parties  de  prcBsenti  being  sufficient  to 
constitute  a  marriage,  it  necessarily  follows  that  it  may  bo  proved  by 
the  verbal  testimony  of  the  witnesses  who  were  present  when  the 
declaration  was  made.  A  marriage  celebrated  before  a  minister  for 
which  no  regular  form  of  words  are  requisite,  may  be  proved  in  the 
same  way.(^') 

A  marriage  in  Scotland  may  be  proved  by  a  witness  who  was 
fMresent  at  the  ceremony.  The  testimony  however,  of  a  single  wit- 
nesM  who  could  depose  of  his  own  knowledge  to  any  fact  of  marriage 
between  the  parties  was  held  insufficieoti  where  the  marriage  wav 
pleaded  to  have  been  had  in  the  presence  of  divers  witnesses,  and  the 
deficieDcy  of  primary  evidence  was  not  compensated  by  any  secon- 
dary evidence  of  consummation*  cohabitation,  mutual  aoknowledg- 
ments,  &c.(A) 

Id  the  case  of  an  irregular  marriage,  the  previous  and  subsequent 
conduct  of  the  parties  is  admissible  in  evidence  upon  the  question  of 
consent.  (/) 

la  supply  of  proof  of  a  marriage  in  Scotland,  a  copy  of  the  regis- 
ter of  tne  Episcopal  chapel  at  Edinburgh  bad  been  exhibited ;  Dr. 
Lushington  said,  "  I  am  not  aware  that  such  registers  are,  according 
to  the  law  of  Scotland,  documents  pf  an  authentic  and  public  nature ; 
Dor  that  a  copy  of  an  authentic  register  is  by  that  Jaw  admitted  as 
evidence.  But  according  to  the  law  of  this  country,  as  I  believe  it 
has  been  practised  in  the  courts  of  Westminster  Hall,  I  think  I  should 
act  OQore  safely  by  rejecting  it.  I  consider  it  to  be  of  the  highest 
importance  that  this  court  should  adhere  to  the  same  rules  of  evidence 
as  prevail  elsewhere  ;  indeed  I  should  entertain  some  doubts  whether 
ecclesiastical  jsentences  could  be  received  in  the  courts  of  Weatmin- 
ater  Hall  as  conclusive,  if  it  were  known  that  they  were  founded  on 
evidence  altogether  inadmissible  by  the  rules  of  those  tribunab;  but 
however  this  might  be,  it  is  certainly  Wiser  to  adhere  to  the  sarrte 
f principles  wherever  practicable.  It  would  therefore  p  ^--^  , 
only  be  after  great  consideration  and  hesitation,  or  after  ^  < 

being  bound  by  an  express  decision  of  the  superior  court,  that  I  could  . 
consent  to  admit  such  an  exhibit ;  and  I  reject  it  the  more  readily, 
as  the  establishment  of  such  a  precedent  in  this  case  would  be  per- 
fectly gratuitous,  since  the  marriage  is  proved  by  a  witness  who  was 
present  at  the  ceremony  ;  and  since,  in  point  of  fact,  a  Scotch  mar- 
riage by  banns  is  not  more  valid  than  a  less  formal  marriage."(/) 


(t)  Dougla$  T.  Broion,  2  Dow  &  Clark,  397  ;  ante,  p.  113. 

171.  (0  MacwOl  T.  BUegregw,  9  Bligli,  N.  S, 

ij)  itAtUm  T.  Walker,  1  Dow,  185.  993. 

{k)  Noku  7.  MUtfford,  9A4d^WM  JR.  394.  {f)  Comeay  \.  Btasel^,^  Bin*'^'^::^^ 
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A  letter  granted,  on  the  understanding  of  both  parties,  for  the  pur- 
pose, not  of  constituting  a  marriage,  but  of  deceiving  a  third  person, 
is  not  admissible  evidence  of  a  marriage.(m) 

A  Gretna  Green  marriage,  by  English  parties,  within  the  territory 
of  Scotland,  does  not  bestow  the  patrimonial  rights  of  a  Scotch  mar- 
riage along  with  the  status ;  and  it  was  decided,  that  the  surviving 
wife  of  such  a  marriage  did  not  obtain  a  Scotch  terce,  but  an  English 
dower.(n) 

MatHmonial  Causes  to  be  tried  before  Court  of  SessionJ] — Marriage 
is  judicially  established  by  action  of  declarator  in  the  court  of  Session, 
or  the  question  may  arise  incidentally  in  the  course  of  another  cause. 
The  jurisdiction  respecting  matrimonial  causes  subject  to  revision  by 
the  court  of  Session,  and  ultimately  by  the  House  of  Lords,  was  origi- 
nally vested  in  the  Commissary  court,  but  it  has  recently  been  trans- 
ferred to  another  court(o) 

By  Stat.  11  Geo.  4,  and  1  Will.  4,  c.  69,  s.  33,  it  is  enacted,  that 
all  actions  of  declarator  of  marriage,  and  of  nullity  of  marriage,  and 
all  actions  of  declarator  of  legitimacy  and  of  bastardy,  and  all  actions 
of  divorce,  and  all  actions  of  separation  a  mensa  et  thoro,  shall  be 
competent  to  be  brought  and  insisted  on  only  in  the  court  oP  Session. 
•  By  the  37th  section  of  the  same  act,  in  consistorial  causes,  either 
the  whole  cause,  or  any  issue  or  issues  of  fact  connected  with  it,  mavt 
r  *1 18  1  A^  ^^e  discretion  of  the  court,  be  tried  by  *a  jury ;  and  the 
■-  -I  old  consistorial  oath  is  changed  for  the  oath  usual  ia 

other  courts  of  justice  in  Scotland. 

The  Commissary  court  of  Scotland  was  held  not  competent  to  a 
declarator  of  marriage  against  a  person  who  had  been  some  time 
resident  there,  attending  the  colleges,  not  a  native  of  Scotland,  nor 
within  it  at  the  time  of  ine  citation.(i>) 

A  domicile  cannot  be  created  witnout  residence,  and  in  an  action 
for  establishing  a  marriage  in  Ireland  between  two  natives  in  that 
country,  the  circumstance  of  the  husband  leaving  a  few  articles  of 
furniture  in  Scotland  at  the  date  of  the  citation,  without  any  arrest- 
ment of  them,  was  insufficient  to  establish  a  jurisdiction.(7) 

651.    A  court  of  joitioe  cannot  delegate  its  (n)  UderUm  t.  JlderUn,  3    H.  BL  145w 

jnriidiction,  and  oogfht  not  to  be  guided  by  See  Fergfusson's  Rep.  29. 

any  foreign  opinioil  upon  a  question  of  law  ;  (o)  8tair*s  Inst.  lib.  3,  tit  3,  s.  49;  lib.  < 

e.  g.  the  admissibility  of  eridenoe.    Diin^r  tit  37,  a.  4. 

T.  HbtvU,  2  Bligh,  ^Sl.  (p)  Seruton  r,  Ormy,  Mor.  p.  4822. 

{m)  SUwart  t.  Menxiei,  14  Dunlop  &,  (o)  Forresl  t. /Vinffone,  Mor.  4823. 
Bell,427. 
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L  OORCBSSIOR  OF  ORRFORSIIIll  STATE  TO  THB  LAWS  OF  AVOTHBR. 

It  if  the  natural  consequence  of  the  intercoorse  taking  place  amons 
civilized  nations,  that  the  courts  of  law  of  one  country  are  often  caliea. 
upon  to  enforce  rights  arising  in  another,  and  in  doing  so,  to  judge  of 
and  give  effect  to  such  rights,  not  according  to  the  laws  of  tbisir  own 
country,  but  according  to  those  of  the  country  in  which  they  had 
their- origin,  though  they  can  be  only  bound  to  do  so  in  so  far  as  is 
not  prejudicial  to  the  legal  policy  ojf  their  own.  The  laws  of  one 
coantry  can  have  no  force,  except  within  the  limits  and  jurisdiction 
of  ibat  country ;  whatever  extra  territorial  effect  they  have  is  not 
*d^ived  from  any  original  power  to  extend  them  abroad,  r  ^.^g  1 
hot  arises  from  that  respect  which,  from  motives  of  public  '-  .  -* 

policyi  other  nations  are  disposed  to  yield  to  them,  giving  them  effect 
with  n  wise  and  liberal  regard  to  common  convenience  and  mutual 
McessitieSi 

€kmiUu  is  the  term  used  to  express  the  principle  upon  which  courts 
of  independent  countries,  in  deciding  questions  upon  foreign  contracts, 
a4<opt  tne  rule  of  the  foreign  law  under  which  the  contract  was  made. 
This  concession  however,  is  not  a  duty  of  obedience,  bCit  merely  a. 
debl  of  justice,  and  is  grounded  on  the  prejudice  that  must  arise  to 
important  interests  of  another  country  from  a  refusal  to  observe  il.(a) 

The  true  foundation  on  which  the  administration  of  international 
law  must  rest,  is,  tluit  the  rules  which  are  to  govern,  are  those  which 
arise  from  mutual  interest  and  utility ;  from  a  sense  of  the  inconve* 
niences  which  would  result  from  a  contrarv  doctrine ;  and  from  a  sort 
of  moral  necessity  to  do  justice  in  order  that  justice  may  be  done  to. 
us  in  retum.(&)    But  the  nature  and  extent  and  utility  of  this  recog- 
nitioD  of  foreign  laws  respecting  the  state  and  condition  of  persons,, 
every  nation  must  judge  for  itself,  and  certainly  is  not  bound  to 
recognize  them  where  they  would  be  prejudicial  to  its  own  inter- 
ests.   The  very  terms  in  which  the  doctrine  is  commonly  enunciated, 
carry  along  with  them  this  necessary  qualification  and  limitation  of  it. 
Mutual  utility  presupposes  that  the  interest  of  all  nations  is  consulted,) 
and  not  that  of  one  only.    Now  this  demonstrates  that  the  doctrine 

(«)  Fergn8^bn*a  Rep.  99.  193.    See  Vat-    t.  Russell,  13  Maes.  R.  4 ;  Rodembnrg,  de 
tel,  p.  62,  88. 14.  16.  Stat.  IHversit  tit  1,  c.  3,  a.  4,  p.  8 ;  fiouhior 

(6)  Lhrermore,  Diiaert  p.  28 ;  Blanehard    Gout  de  Bourg.  c.  23,  a.  62, 63.  p.  457. 
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tracts  to  follow  the  solemnities  of  the  place  in  which  the  contract  is 
celebrated,  although  the  solemnities  are  not  observed  which  are  pre- 
scribed in  the  place  of  the  domicile  of  the  parties,  or  of  the  situation 
of  the  property,  in  executing  the  act  ;'*  eo  quod  suflicit  in  contrahendo 
adhiberi  solennia  loci  illius,  in  quo  contractus  celebratur,  etsi  non 
inveniantur  observata  solennia  qua^  in  loco  domicilii  contrahentium, 
aut  rei  sitae,  actui  gerendo  prescripta  sunt.(j^)  Paul  Yoet  holds  the 
same  opinion.(z)  Huberis  says  that  a  marriage,  valid  by  the  law  of 
the  place  where  it  is  celebratedt  is  binding  every  where,  under  the 
exception,  which  he  generally  applies,  that  it  is  not  prejudicial  to 
others,  or  that  it  is  not  incestuous.(a)  Bouhier  adopts  the  general 
rule,  hesitating  as  to  the  nature  and  extent  of  the  exceptions.(i) 
r  i^joQ  1  Hertius  lays  *down  the  following  axiom:  "It  the  law 
'-  -'  prescribes  a  form  for  the  act,  the  place  of  the  act,  and  not 

the  domicile  of  the  parties,  or  of  the  situation  of  the  property,  is  to  be 
considered."  Si  lex  actui  formam  dat,  inspiciendus  est  locus  actCis, 
non  domicilii,  non  rei  sitae.  And  he  puts  the  following  as  an  exam- 
ple :  '*  A  marriage  contracted  according  to  the  solemnities  of  any 
place,  where  the  married  couple  are  commorant,  cannot  be  rescinded 
upon  the  pretext,  that  in  the  domicile  or  country  of  the  husband  other 
aolemnities  are  required."  Matrimonium  juxta  solennitates  loci,  ali- 
cujusi  ubi  sponsus  et  sponsa  commorabantur,  contractum  non  potest 
prsBtextu  illo  rescindi  quod  in  domicilio  aut  patria  mariti  alias  solen- 
nitates observentur.(c)  He  puts  exceptions  alterwards  to  this  general 
axiom;  one  of  which  is,  that  a  contract  between  foreigners  beloxiging 
to  the  same  country  is  to  be  governed  by  the  law  of  their  own  coun- 
try, and  not  by  that  of  the  kx  loci  contractus.  In  this  exception  be 
has  to  encounter  many  distinguished  adversaries.((f)  The  French 
jurists  seem  generally  to  support  the  doctrine  that  marriage  is  to  be 
held  valid  or  not  according  to  the  law  of  the  place  of  celebration^ 
except  in  cases  positively  prohibited  by  their  own  law  to  their  own 
subjects.  And  Merlin  says,  that  it  is  a  contract  so  completely  of 
natural  and  moral  law,  that  when  celebrated  by  savages,  in  places 
where  there  are  no  established  laws,  it  will  be  recogni^  as  good  in 
other  countries.(e) 

4.   LIMITATlOir  or  TBB  RULK  FOR  THB  APPLIOATIOIT  OF  TBB  LKX  LOCI. 

Although  the  lex  loci  contractus  is  of  general  obligation  from  its 
equity,  nevertbeless,  like  every  other  liberal  rule,  it  is  subject  to 
some  limitations.  The  rule  holds  only  where  it  does  not  staod 
opposed  to  the  religion,  morality,  or  municipal  institutions  of  the 
country  in  which  it  is  sought  to  be  applied.    If  these  are  in  any  way. 

Cy)  2  Hag^.Cdns.  Rep.  415,  eifei  !•  Voet,  p^^  ooiitingor«t  tliotsbi  Mtt  ptrmiwiiai ; 

wd  Ftndectat,  lib.  93,  tU.  9,  o.  4,  p.  9a  quod  fix  ml  at  um  renire  ponit— Hubafw 

(s)  Voet,  De  Statut.  ■.  9,  c  2,  n.  9,  p.  d«  Confl.  Ia^,  lib.  1,  tit  3,  s.  & 

26t.  (6)  Boahior,  Coat,  de  Bourg.  c  27,  i. 

(a)  Si  (tnatrimoniam)  lieltom  cit  eo  loeo,  59---66. 

vbi  oontractom  et  oe&ebrttani  est,  abiqoo  (e)  Hcrtii  Open,  De  Cattii.  Lef  .  e.  4,  p« 

▼alidum  erit  effectam  qae  habebit  aab  eadem  126,  a.  10. 

ezoeptionc,  prejudicil  aliia  noa  oreandi ;  cui  (d)  Ibid.  p.  128,  a.  10,  Nob  Valet  (6). 

Jioet  sddere,  ai  exempli  Dimia  ait  abominaD-  (a)  Merlin,  Repertoire,  Marlife,  a.  1,  p. 

^  ai  M  Jnecttam  juriB  i^eatiam  in  aecundo  343.   QmiIm  2  BooUoBoii,  458 ;  1  Ftobad^ 
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threatened  or  endangered,  the  rule  ceases,  and  will  not  be  enforcedy 
because  it  is  the  first  *law  of  every  state  to  preserve  its  r  ^.n^  -i 
religion  pure,  and  its  institutions  entire.(/)    Christianity  ^  J 

is  understood  to  prohibit  polygamy  and  incest;  and  therefor^  no 
Christian  country  would  recognize  polygamy  or  incestuous  marriages. 
But  when  we  speak  of  incestuous  marriages,  cnre  must  be  taken  to 
confine  the  doctrine  to  such  cases  as,  by  the  general  consent  of 
Christendom,  are  deemed  incestuous.  It  is  ditticult  to  ascertain 
exactly  the  point  at  which  the  law  of  nature  or  Christianity  ceases  to 
prohibit  marriages  between  kindred;  and  nations  are  by  uo  means 
agreed  on  this  subject.(^)  In  most  of  the  countries  of  Europe,  in 
which  the  canon  jaw  has  had  authority  or  influence,  marriages  ure 
prohibited  between  near  relations  by  blood  or  marriage ;  and  the 
canon  and  the  common  law  seem  to  have  made  no  distinction  on 
this  point  between  consanguinity  or  relation  by  blood,  and  affinity  or 
relation  by  marriage,  though  there  certainly  is  a  very  material  differ- 
ence in  the  cases.(A)  Marriages  between  relations  by  blood,  in  the 
lineal  ascending  or  descending  line,  are  universally  held  by  the  com- 
mon, the  canon,  and  the  civil  law,  to  be  unnatural  and  unlawful. 
And  a  marriage  between  an  uncle  and  niece  by  blood  has  been  held 
in  England  to  be  incestuous,  upon  the  ground  that  it  is  against  the 
law  of  God  and  sound  morals ;  that  it  would  tend  to  endless  confu- 
Klon,  and  that  the  sanctity  of  private  life  would  be  polluted,  and  the 
proper  freedom  of  intercourse  in  families  would  be  destroyed,  if  such 
practices  were  not  discountenanced  in  the  strongest  manner.(2)  This 
i^olc  has  been  laid  down  by  one  of  the  North  American  States:  '*  If  a 
foreign  state  allows  of  marriages,  incestuous  by  the  laws  of  naturet 
as  between  parent  and  child,  such  marriage  would  not  be  allowed  to 
have  any  validity  here.  But  marriages  not  naturally  unlawful,  but 
prohibited  by  the  law  of  one  state  and  not  of  another,  if  celebrated 
where  Ihey  are  not  prohibited,  would  be  bolden  valid  in  a  state  where 
thev  are  not  allowed.  As  in  this  state,  a  marriage  between  a  mail 
ana  his  deceased  ^wife's  sister  is  lawful,  but  it  is  not  r  itiog  i 
so  in  some  states ;  such  a  marriage  celebrated  here  would  ^  -I 

be  held  valid  in  any  other  state,  and  the  parties  entitled  to  the  bene- 
fits of  the  matrimonial  contract."(A) 

The  lex  loci  contractus  will  not  prevail  when  either  of  the  contract- 
ing parties  is  under  a  legal  incapacity  by  the  law  of  the  domicile. 
Thus  where  a  second  marriage  had  taken  place  in  Scotland  between 
two  persons,  one  of  whom  had  been  previously  married,  but  who 
had  been  divorced  a  vinculo  of  the  first  marriage  by  the  sentence  of 
the  Scotch  court ;  the  parties  were  domiciled  in  England  at  the  time 
of  the  second  marriage,  as  well  as  of  the  divorce.    The  court  dis- 


2  Vent.  R.  9;  Grotius,  b.  S^ch.  5,  s.  12,  13,, 
11;  Grotius,  b.  2,  8.  VJ,  n.  2;  2  Heinccp»' 


Mam.  p.  177,  ch.  1 ;  Pardessiis,  vol.  5,  p.  6, 
tlL  7,  ch.  2,  art  14dl   lu  14!i5.    Story  on 

Coaflict  of  Lawii,  113—115.  Kicm.  Juris  Natur.  b.  2,  ch.  S;,  b.  40,  by 

(/)  See  FurgU5«9on'8  Uep.  90.  314.  Turnbull.     Seo  Story  on  Conflict  of  Laws, 

ig)  Grotius  b.  2,  c.  5,  r.  12, 13, 14.    See  1  1U4, 103 ;  post,  p.  157--160. 

Brown,  Civ.  Law,  61 — 65,  {k)  Oretnumd  v.  Curtis^  G  Mass.  R.  378, 

{k)  2  Kent,  Coinm.  p.  dl,  82.  (2d  edit);  1  379  ;  Medieay  v.  Needham,  16  iMa-*^.  R.  15";, 

BL  Comm.  434.  J 61 ;  Wighlman  v.  Wightman^  4  John.  Cu. 

(i)  Burgest  v.  Burge99,  1  Uagf^.  Cons.  R.  Rep.  343. 
166;  HarrUim  v.  Burweil,  Vaugh.  R.  :i{Hi; 
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the  coantr^,  and  would  enforce  the  matrimonial  duties  on  all  persons 
within  its  juri8diction.(a) 

6.    MARRIAGE  OF  ENGLISH  PARTIES  ABROAD  VALID,  IF  ACCORDIICG  TO  LEX 

LOCI  CONTRACTUS. 

It  is  an  established  principle  that  «very  marriage  must  be  tried 
according  to  the  law  of  the  country  in  which  it  took  place.  This 
is  according  to  the  jus  gentium^  whatever  the  regulations  may  be, 
according  to  which  the  marriage  has  been  had ;  if  they  are  what  the 
canonical  law  of  the  foreign  country  supports,  the  canonical  law  of 
this  country  must  enforce  il.(ft) 

In  the  great  case  of  Dalrymple  v.  Dalr!/mple,{c)  where  the  question 
was  as  to  the  validity  of  a  marriage  in  Scotland,  where  one  of  the 
parties  was  an  English  minor,  Lord  Stowell  said,  "  being  entertained 
in  an  English  court  it  (the  cause)  must  be  adjudicated  according  to 
the  principles  of  English  law  applicable  to  such  a  case.  But  the  only 
principle  applicable  to  such  a  case  by  the  law  of  England,  is,  that  the 
validity  of  the  marriage  rights  must  be  tried  by  reference  to  the  law 
of  the  country  where,  if  they  exist  at  all,  they  had  their  origin.  Hav- 
ing furnished  this  principle,  the  law  of  England  withdraws  altogether, 
and  leaves  the  lesal  question  to  the  exclusive  judgment  of  the  law  of 
Scotland."  LordH.,  an  Englishman,  was  married  in  Sicily  to  the 
Princess  of  B.,  not  according  to  the  ceremonial  rites  of  the  country, 
but  by  a  priest  in  a  private  house,  and  in  the  presence  of  two  witnesses, 
before  whom  the  parties  declared  themselves  husband  and  wife.  On 
a  suit  here  for  restitution  of  conjugal  rights  by  the  wife,  it  was  proved, 
r  #222  1  "^y  ^^^  depositions  of  four  advocates,  that  ♦according  to 
^  J  the  decree  of  the  council  of  Trent,  which  was  the  recog- 

nized law  of  Sicily,  the  marriage,  though  illicit,  was  still  valid  and 
indissoluble,  being  an  expression  of  mutual  consent  to  contract  matri- 
mony, in  the  presence  of  a  parish  priest  and  of  two  witnesses.  It  also 
appeared,  that  by  various  civil  ordinances,  and  by  the  pragmatic  sanc- 
tion of  the  reigning  king,  Ferdinand,  tit.  de  Delictis,  parties  guilty  of 
such  a  marriage  were,  if  noble,  liable  to  imprisonment  for  five  years, 
the  husband  in  a  fortress,  the  wife  in  a  convent ;  but  that  this  punishment 
in  no  way  affected  the  indissolubility  of  the  marriage.  Lord  H.,  under 
this  law,  had  been  sent  to  a  fortress,  from  which  he  escaped,  and  the 
princess  to  a  convent,  from  which  she  was  released  on  giving  bail  to 
appear  at  a  distant  day,  which  had  not  yet  arrived.  In  a  suit  by  the 
wife  for  restitution  of  conjugal  rights,  Lord  Stowell  held  the  marriage 
clearly  valid,  and  refused  the  prayer  of  the  husband  to  slay  his  sen- 
tence of  cohabitation  till  the  period  of  separation  would  expire,  when 
.the  princess  was  bound  to  appear,  saying,  "  that  the  court  could  not 
borrow  the  criminal  law  of  Sicilv,  and  incorporate  it  into  its  own 
rules."(d) 

(o)  Sinclair  r.  Sinclair,  1  Hagg^.  Cons.  R.  (e)  2  FJapg.  Cons.  Rep.  54 ;  Dodtoii,  S. 

SD€.  (d)  Herbert  v.  Herbert,  2  Hagg.  Caoa.  R. 

(6)  Per  Lord  Stowell,  Herbert  t.  Herheri,  363;  3  Phill.  R.  Sa 
8  PhiU.  63,  64 ;  2  Hagg.  Cuoa.  R.  371. 
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7.   MARRIAGE  ABROAD,  CONTRARY   TO  LEX   LOCI  CONTRACTUS,  VOID  IN 

•   ENGLAND. 

It  is  a  well-established  principle,  that  a  marriage  celebrated  abroad, 
and  void  there,  as  being  contrary  to  the  laws  of  the  country  in  which 
it  is  had,  is  invalid  by  the  law  of  this  country.(e)  This  rule,  how- 
ever, is  subject  to  some  exceptions,  which  will  be  hereafter  men- 
tioned.(/)  The  doctrine  was  fully  recognized  in  1752,  in  the  Consis- 
tory Court  of  London,  in  a  case  where  two  British  subjects,  being 
minors,  and  in  France,  solely  for  the  purposes  of  education,  inter- 
married in  France.  The  marriage  being  solemnized  in  a  private 
house,  and  by  a  priest  not  authorized  by  the  law  of  France,  and 
without  the  consent  of  parents,  was  declared  null  by  a  sentence  of  the 
parliament  of  Paris;  and  on  a  suit  •by  the  lady  for  resti-  r  ^,g„  -r 
tutioD  of  conjugal  rights  in  the  Consistory  Court  here,  Sir  ^  J 

Edward  Simpson,  in  an  elaborate  judgment,  showed  that  the  validity  of 
the  marriage  must  be  tried  by  the  law  of  France,  and  admitting  the 
French  sentence,  not  as  a  bar,  but  as  evidence  of  the  law  of  France, 
held  the  marriage  void,  and  dismissed  the  suit.  The  court  (Sir  Edward 
Simpson)  said,  '*  The  only  question  before  me  is,  whether  this  be  a 
good  or  bad  marriage  by  the  law  of  England,  &c.  The  question 
Being,  in  substance,  whether  by  the  law  of  this  country,  marriage 
contracts  are  not  to  be  deemed  ^ood  or  bad  according  to  the  laws  of 
the  country  in  which  they  are  formed ;  and  whether  they  are  not  to 
be  construed  by  that  law.  If  such  be  the  law  of  this  country,  the 
rights  of  English  subjects  cannot  be  said  to  be  determined  by  the 
laws  of"  France,  but  by  those  of  their  own  country,  which  sanction 
and  adopt  this  rule  of  decision.  By  the  general  law,  all  parties  con- 
tracting gain  a  forum  in  the  place  where  the  contract  is  entered  into. 
All  our  books  lay  down  this  for  law.(g)  There  can  be  no  doubt,  then, 
that  both  the  parties  in  this  case  obtained  a  forum  by  virtue  of  the 
contract  in  France,  But  entering  into  the  marriage  there,  they  sub- 
jected themselves  to  have  the  validity  of  it  determined  by  the  laws  of 
that  country."  And  he  afterwards  proceeded  to  add,  **  This  doctrine 
of  trying  contracts,  especially  those  of  marriage,  according  to  the 
laws  of  the  country  where  they  were  made,  is  conformable  to  what 
is  laid  down  in  our  books,  and  what  is  practised  in  all  civilized  coun- 
tries, ttnd  what  is  agreeable  to  the  law  of  nations,  which  is  the  law  of 
every  particular  country,  and  taken  notice  of  as  such.^(A)  And  the 
learned  judge  proceeded  to  cite  the  opinions  of  civilians  to  the  precise 
effect ;  and  he  afterwards  concluded  with  these  remarks : — **  So  that 
in  cases  of  this  kind,  the  matter  of  domicile  makes  no  sort  of  difier- 
ence  in  determining  them,  because  the  inconvenience  to  society  and 
the  public  in  general  is  the  same,  whether  the  parties  contracting  are 
domiciled  or  not  Neither  does  it  make  any  difference  whether  the 
cause  be  that  of  contract  of  marriage ;  for  if  both  countries  do  not 

(f)  BuOer  t.  Freeman,  1  Ambl.  303.  See    Cons.  R.  407,  408.    See  Gain.  lib.  t,  obft 
1  Atk.  50.  133,  36. 

(/)  Pott,  p.  140.  (A)  lUd.  p.  513.'   See  S^ebei.  Uk  3^ 

(g)  ScruiMn  v.  &rim$kin,  S  Hiff.    dli9^18.M.lO,^. 
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r  #1  ^4  T  ^^serve  *lhe  same  law,  the  inconveniences  to  society  must 
L  J  be  the  same  in  both  cases.'*(i)     It  is  to  be  observed,  that 

in  this  case  the  residence  of  the  young  man  had  not  been  of  fixed 
continuance,  but  was  for  a  few  days  only,  though  his  mother  and 
family  had  been  resident  at  Boulogne  about  two  years  before  the 
marriage ;  the  young  lady  had  been  there  only  eighteen  months,  and 
for  the  purposes  of  education. 

In  Harford  v.  Monri$^{k)  which  was  a  case  of  nullity  of  marriage 
had  abroad,  contrary  to  the  lex  loci,  between  a  guardian  and  ward  of 
very  tender  age,  under  the  following  circumstances  of  force  or  fraud. 
It  appeared  that  Miss  Harford  was  the  illegitimate  daughter  of  Lord 
Baltimore ;  that  she  was  extremely  young ;  was  born  upon  the  28th 
November,  1759,  and  was  placed  at  a  boarding  school  by  Morris, 
who  was  one  of  her  testamentary  guardians.  It  was  alleged,  that  he 
first  frequently  visited  her  there,  wrote  notes  to  her,  and  formed  a 
scheme  of  marriage,  carried  her  to  public  places  in  England,  and 
conveyed  her  at  last  .to  France,  and  from  thence  to  the  Austrian 
Netherlands,  thence  to  Hamburgh,  thence  to  Wandsbeck  and  Ahrens- 
burgh,  in  Danish  Holstein.  The  libel  set  forth  two  marriages,  one 
on  the  2l8t  May,  1772.  He  went  into  France  the  16th  May;  they 
had  not  been  on  the  continent  above  five  days  before  they  arrived  at 
Ypres,  and  on  the  21st  of  May,  1772,  they  were  married  by  a  chap- 
lam  in  the  Dutch  garrison  there,  in  the  presence  of  two  witnesses  and 
of  other  persons^  They  did  not  stay  m  that  place  more  than  one 
night,  but  went  from  thence  to  Lisle,  and  from  thence  to  Holland  and 
« to  Hamburgh  and  other  places ;  and  upon  the  3d  of  January,  1773,  a 
marriage  was  pleaded  to  have  been  had  at  Ahrcnsburgh,  in  virtue  of 
a  license  from  the  king  of  Denmark,  granted  upon  the  5th  of  Decem- 
ber, 1772,  that  is,  a  license  to  dispense  with  all  form,  and  the  marriage 
was  celebrated  at  a  private  house,  in  the  presence  of  four  witnesses : 
one  of  these  marriages  was  in  the  English  language^  one  was  a 

f)ublic  marriage  in  a  church ;  the  other  a  private  marriage  by  special 
icense  in  the  presence  of  witnesses.  The  libel  set  forth,  that  they 
r  ^|gg  1  were  had  contrary  to  the  orders  of  the  *lord  chancellor, 
>-  ^  and  without  the  consent  of  the  parents  or  guardians,  in 

evasion  of  the  laws  of  this  realm,  and  contrary  to  the  laws  of  those 
countries  where  they  were  celebrated  ;  and  upon  all  or  some  of  those 
accounts  it  was  prayed  that  the  court  would  pronounce  both  marriages 
to  be  null.  The  parties  in  this  case  had  no  domicile  in  the  province 
of  Flanders,  nor  of  Holland,  nor  the  United  Netherlands ;  but  on  the 
contrary  they  went  as  subjects  to  the  crown  of  Great  Britain,  and 
were  considered  as  strangers  abroad.  The  question,  therefore,  was 
chiefly  whether,  according  to  the  laws  of  England,  by  which  they 
were  regulated,  they  had  aone  the  same,  as  in  Great  Britain  would  be 
a  lawful  marriage.  Sir  George  Hay  denied  the  lex  loci  universally  to 
be  a  foundation  for  the  jurisdiction,  so  as  to  impose  an  obligation  upon 
the  court  to  determine  by  foreign  laws,  and  said,  that  the  laws  of  Ypres 
and  Denmark  did  not  reach  the  case,  and  that  they  ouffht  not  to  be 
pleaded  upon  it.    The  court  considered  that  the  residence  of  the 

(t)  St  Ha^sf.  CoDt.  R.  419i     See  Lortl    Cai.361,363. 
^'^dowbank'B  ojHmoOf   Fei^fiMioD*t   Rep»        (1;)  2  Hagf .  Cons.  Rr  433. 
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parties  abroad  was  merely  for  the  purpose  of  the  marriage,  and  that 
ihey  were  transient  passengers,  voyageurs,  not  going  into  the  country 
with  a  view  of  becoming  subjects  of  that  country.  The  learned 
judge  said,  ''  I  conceive  the  law  to  be  clear,  that  it  is  not  the  transient 
residence,  by  coming  one  morning,  and  going  away  the  next  day, 
which  constitutes  a  residence,  to  wnich  the  lex  loci  can  be  applied,  so 
as  to  give  a  jurisdiction  to  the  law,  and  cause  it  to  take  cognizance  of 
a  marriage  celebrated  there.  It  is  certain  that  domicile  or  established 
residence  (that  is,  such  a  kind  of  residence  as  makes  the  party  subject 
to  the  laws  of  that  country)  may  have  that  effect;  and  with  respect 
to  |jersons  so  domiciled,  the  laws  of  the  country  must  be  adhered  to 
in  contracts  made  there.  This  was  the  case  of  Scrimshire,  in  which 
all  the  proceedings  of  the  Court  of  France  were  laid  before  the  court."* 
The  learned  jud^e  said,  that  in  the  case  of  a  man  going  to  Calais,  mar- 
rying there,  and  coming  away  the  next  day,  that  he  should  hold  that 
as  much  a  good  marriage,  and  as  agreeable  to  the  law  of  this  country, 
as  a  marriage  in  Scotland.  That  the  laws  of  France  or  Denmark 
had  00  application  to  such  a  case  as  this,  for  all  foreign  laws  related 
to  people  considered  as  subjects,  and  the  parties  in  this  p  *iqa  i 
case  *could  not  be  so  considered.    The  court  rejected  the  I-  J* 

libel,  but  the  Court  of  Delegates  decided  the  marriage  to  be  void, 
upon  the  ground  of  force  and  custody,  without  reference  to  the  lex 
loci.{l) 

The  doctrine  of  the  learned  judge  must,  however,  be  considered  as 
overruled  by  a  subsequent  case,  in  which  the  circumstance  of  the 
parties  having  been  only  three  days  in  the  country  where  the  mar- 
riage was  celebrated,  was  relied  on  for  the  purpose  of  avoiding  the 
application  of  the  lex  loci  contractus.  The  court,  however,  decided 
the  marriage  to  be  void,  because  it  was  so  by  the  law  of  the  place 
where  celebrated. 

Id  this  case  an  English  minor,  sent  to  St.  Omer's  for  education, 
went  to  Furnes,  in  the  Austrian  Netherlands,  and  there  was  married 
by  a  priest,  in  the  Dutch  language,  to  a  woman  of  St.  Omer's.    On 

f)roof  by  practising  advocates  that  the  marriage  was  invalid  by  the 
aws  of  Holland  and  Flanders,  on  account  of  the  incompetency  of  the 
minister,  the  minority  of  the  man,  and  the  absence  of  the  banns,  the 
the  marriage  was  declared  invalid  in  the  Consistory  Court.(m) 

In  a  recent  suit  for  the  restitution  of  conjugal  rights  instituted  by 
the  husband,  it  was  pleaded  that  the  asserted  marriage  was  void,  as 
not  being  conformable  to  the  laws  of  Rome,  where  it  was  celebrated.  * 
In  order  to  obtain  a  valid  marriage  at  Rome,  it  is  necessary  that  there 
should  be  a  solemn  renunciation  of  the  protestant  religion,  and  that 
both  parties  should  confess  themselves  to  have  become  Roman  Cath- 
olics, and  that  certain  other  ceremonies  should  be  gone  through. 

The  parties.  Miss  Kelly,  then  about  nineteen,  witn  her  mother,  and  . 
Mr.  Swift  and  his  mother,  met  at  the  same  hotel  in  Florence.  Mr.  > 
Swift  paid  attentions  to  Miss  Kelly,  which  were  not  altogether ' 
rejected ;  he  was  permitted  to  apply  to  the  mother,  but  she  refused  ' 

(2)  3  Hagrgr.  Cons.  R.  436,  n.  Mr.  B&ron        (m)  Middleton  ^.Janverin,  2  ^*&L*  Ckvau 
Eyre  it  sUted  to  hate  bad  great  difficulty  on    R.  437. 
the  poiDt  of  lex  Uei, 
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her  consent.  The  two  families  removed  to  Rome :  and  it  was  alleged 
by  Swift, that  a  secret  marriage  then  took  place;  and  the  validity  of 
this  asserted  marriage  at  Rome  was  the  question  at  issue.  The  wife 
r  #137  1  ^^'^^^^  *^®^  consent  to  any  fact  of  marriage ;  but  an 
^  J  attachment,  a  willingness  on  her  part  lo  be  united  to  Swift, 

could  not  be  denied,  because  she  was  reaay  to  sign  a  promise  to 
marry  him  on  her  coming  of  age.  Consummation  was  strongly 
alleged  in  the  libel,  but  it  was  also  strongly  denied  by  the  other  party. 
The  sentence  of  the  court  was,  that  the  pretended  marriage,  if  in  fact 
any  such  was  had  between  the  parties,  was  void,  and  that  Miss  Kelly 
was  at  full  liberty  to  contract  and  solemnize  legal  marriage  with  any 
other  person^  and  Mr.  Swift  was  condemned  in  the  costs  of  the  suit.(n) 

(«)  Swift  T.  Kelly,  Arches*  Court,  9th  of  hii  Eminence,  the  Cardinal  Vicar  of  Rome, 

Joly,  1833.    An  appeal  against  the  decision  for  the  celebration  of  bis  marriage  with  Miss 

in  this  case  is  pending  ^fi>re  the  judicial  Kelly. 
.  committee  of  the  Privy  Council.    It  seems        Late  in  the  evening  of  25th  of  March, 

that  the  marriage  in  this  case  was  held  valid  1830,  the  young  lady  having  proceeded  to 

by  the  Privy  Council,  on  the  ground  that  the  apartments  of  the  Countess  Mohindi,  at 

there  had  been  a  sufficient  conformity  to  the  the  desire  of  Mr.  Swift,  found  there  witil  the 

Ux  loci.    See  5  Jurist,  168.  latter  three  persons  entirely  unknown  to  her. 

The  following  is  a  short  statement  of  the  When   there.   Miss   Kelly  had   two  paper 

&ots  : —  writings  presented  to   her  for  her  to  sign 

Miss  Elizabeth   Catherine  Kelly,  when  them;  the  young  lady,  without  oxamiiuag 

nineteen  years  of  age,  became  first  scquaint-  the  papers,  signed  them,  under  an  idea  that 

ed  with  Mr.  William  Richard  Swifl,  in  tlie  they  contained  the  promise  in  question  of  a 

month  of  February,  1829,  in  Florence,  where  marriage  at  a  future  time ;  and  she  immedi- 

thesttid  Mr.  Swift  then  resided  with  his  moth-  ately  went  away  back  to  the  apartments  of* 

er.  The  said  Mr.  Swift  made  to  Miss  Kelly  the  her  mother,  Mrs.  Kelly.     Of  what  misht 

propofition  of  a  secret  marriage  together;  follow  at  the  apartments  of  the  countess,  after 

the  young  lady  rejected   the   proposal,  and  Miss  .Kelly  had  signed  the  two  papers,  she 

declared  that  she  would  never  consent  to  any  had  not  any  knowledge  whatever, 
marriage  without  the  consent  of  her  own        These  things  being  done,  Mr.  Swift  aAer- 

mother,  Mrs.  Mary  Anne  Kelly.  wards  said  to  Miss  Kelly  that  he  considered 

In  tlie  month  of  February,  1830,  Miss  her  as  his  lawful  wife  after  the  celebration  of 
Kelly  continued  her  travel,  and  proceeded  to  the  wedding  on  the  evening  of  the  said  25th 
Rome  with  her  said  mother.  Shortly  af\er,  of  March.  Surprised  and  angry.  Miss  Kelly 
Mr.  William  Richard  Swifl  and  his  mother  declared  that  the  pretended  marriaee  oould 
the  Countess  Mulandi,  arrived  at  Rome,  and  not  be  valid,  by  it  being  done  without  her 
took  an  apartment  at  the  Hotel  dclla  Gran  knowledge,  and  that  slie  would  never  more 
Jlrctagna,  where,  a  short  time  before,  the  have  any  thing  to  do  with  him. 
two  ladies,  Mrs.  Kelly  and  Miss  Kelly,  had  also  On  the  13th  of  April,  in  the  apartroenU  of 
arrived.  Tne  inmates,  although  living  in  sepa-  the  said  countess.  Miss  Kelly,  in  the  course 
rate  ap-irtments,  nevertheless  continued  sec-  of  conversation,  had  some  discourse  with  Mr. 
ing  each  other  as  they  had  done  before  when  Swif),  from  whom  she  then  for  the  first  timo 
at  Florence.  Mr.  Swifl  availed  himself  of  this  heard  that  of  the  two  paper  writings  which 
opportunity  for  again  urging  the  said  Miss  she  had  signed  in  the  evening  of  the  25th  of 
Kelly  to  comply  with  the  proposal  which  he  March,  one  contained  iier  afiuration  of  the 
had  before  made  to  her,  of  being  married  protestant  religion,  and  the  other  her  consent - 
together.  Miss  Kelly  did  not  then  give  the  to  a  marriage  with  Mr.  Swift  A  pmata 
same  refusal  as  before,  but  gave-  her  consent  conference  was  appointed  to  take  place  be- 
to  a  marriage  to  be  contracted  at  a  future  tween  Miss  Kelly  and  Mr.  Swift  In  this 
time,  and  when  she  would  be  of  a^o,  and  conference,  Miss  Kelly  again  vowed  that  she  ' 
declared  that  she  was  willing  to  sign  her  was  determined  never  more  to  have  anr 
consent  to  tliat  in  an  instrument  which  thing  to  say  to  him,  the  said  Richard  Swifl, 
would  be  prepared  for  it  by  Mr.  Switl  him-  and  resolved  to  take  proceedings  for  having 
■elf.  In  the  meantime  inr.  Swid  actually  the  marriage  of  the  25th  of  March  declared 
made  abjuration  of  the  protestant  religion,  null  and  void,  by  reason  of  its  having  been 
and  embraced  the  Roman  Catholic  Miss  fraudulently  extorted.  To  this  Mr.  Swifl 
Kelly  is  represented  as  quite  ignorant  of  all  made  opposition.  Since  tliat  conference 
iboBaid  Mr.  Sivifl  had  been  doing,  both  with  nothing  more  seems  to  iiave  passed  betweea 
ftrd  to  his  said  abjuraiioD,  as  well  as  the  the  two  paiUea. 
UMe  vrAJch  he  aajra  be  had  procured  (roin        lu  \\ie  mcan\itnft'VLi.W^  "^xcXeaAa  that 
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The  author  *has  not  the  means  of  stating  the  grounds  r    ^,„g    -. 
upon  which  the  decision  turned,  the  case  not  being  yet  ^  J 

reported,  except  so  far  as  relates  i )  the  objections  taken  to  the  answers 
of  Mr.  Swift(o) 

In  an  action  of  assumpsit,  in  which  the  marriage  of  the  parties  was 
in  dispute,  it  appeared  that,  about  five  years  before,  the  defendant, 
then  being  the  widow  of  one  Isaacs,  met  with  Mr.  Higgins  at  Paris, 
and  that,  after  being  for  some  time  acquainted,  they  went  to  Versailles 
for  the  purpose  of  being  married.  A  witness  was  called,  who  stated 
that  he  was  present  at  Versailles  when  the  marriage  between  the 

Earties  was  celebrated  by  a  protestant  priest,  or  generally  reported  to 
e  a  priest,  and  wore  the  habit  of  one  at  the  time  of  the  marriage. 
No  other  witness  was  present  except  a  femme  de  chambre  in  the 
service  of  the  defendant.  Some  written  document  was  then  made 
relating  to  the  marriage,  and  signed  by  the  parties,  and  this  was 
delivered  to  this  witness,  who  afterwards  married,  and  whose  subse- 
quent residence  could  not  be  ascertained.  The  parties  had  cohabited 
as  husband  and  wife,  at  Paris,  for  about  a  year  after  the  marriage^ 
and  afterwards  in  Ireland,  the  husband  being  an  attorney  there,  and 
had  been  visited  as  such  by  persons  of  both  sexes,  and  of  great 
respectability. 

The  prescriptions  with  respect  to  marriage  in  the  r  ^.gg  1 
French   *code    had   not  been  complied  with,  and   the  I-  J. 

French  vice-consul,  who  was  examined,  stated  that  it  contains  rio 
clause  nullifying  a  marriage  on  account  of  such  non-compliance.  . 
Evidence  was  given  that  a   marriage  in  France,  celebrated  in  fact 
without  observing  the  previous  forms  prescribed  by  the  code,  would- 
be  considered  by  the  French  courts  to  be  a  mere  nullity.     Lord  Ten-' 
terden,  C.  J.,  was  of  opinion,  that  the  marriage  was  illegal  in  confor- 
mity with  the  decision  of  Liord  Stowell,(/>)  that  a  foreign  marriage- 
was  valid  or  invalid  in  this  country  according  as  it  was  valid  or 
invalid  by  the  law  of  the  country  in  which  it  was  celebrated.     In  that, 
case  the  question  was,  whether  the  marriage  was  valid  according  to! 
the  law  of  Scotland  where  it  was  contracted.     Here,  the  question  is,* 
whether  the  marriage  was  valid  according  to  the  law  of  France ;  and' 
it  appears  from  the  evidence,  and  upon  reference  to  the  French  code, 
that  the  marriage  has  not  been  contracted  according  to  the  legal  cere-, 
monies  which  were  essential  to  a  valid  marriage  in  France.    The 
French  code  contains  no  express  declaration  that  a  marriage  other-'   « 
wise  celebrated  shall  be  deemed  to  be  void,  but  merely  directs  that  the' 
marriage  shall  be  celebrated  in  a  particular  manner ;  but  it  is  proved 
by  the  witness,  that  marriages  otherwise  celebrated  are  yo\d,{q) 

• 

ha  is  the  lawful  hatband  of  Miss  Kelly;  the  Consurs    statement  is   certainly  inoorrcct« 

latter  denies  her  ever  having  changed  her  that  all  marriara  contrary  to  articles   63,. 

native  religion,  and  insists  that  the  pretended  64,  and  74  of  the  civil  code  are  void.    The. 

luarriagc  is  of  no  validity.  breach  of  article  63  (which  requires  two  pub- . 

(o)   Smft  T.   Smft^   otherwise  Kelly,  4  lications  of  tlie  parties*  names,  &.C.  at  eight, 

Hagg.  Keel.  R.  13^.  days*  interval,  before  the  door  of  Uie  tuwn- 

(p)  Dalrymjde   v.   Dalrymfle,  3  Hagg.  hall)  is  punishable  by  fine  on  the  civil  offi^ 

Cons.  R.  54  ;  Lkxhton,  ante,  p.  l3l.  cers  and  parties,  by  article  192 ;  and  article 

(7)  Laeon  t.  Higgin$,  3  Stark.  N.  P.  C.  193,  in  imposing  a  similar  fine  for  a  breach 

176.  *  of  the  much  mare  essen\\«\  cond\\Sfii\  0^  ^Kv- 

It  may  be  doahted  whether  this  marringe  clc  165,  which  makea  \l  qim^ivXabX  >X\;A.  >^«. 

trs#  nfid  by  the  French  law.     The  Vice-  marriage  »Uai\  be  c^WbtaXfcd  ^sjXKwcX^^^xA. 
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r  *140  1  *English  subjects,  after  a  residence  in  France  of  six 
L  J  months,  may  be  married  according  to  the  law  ©f  France, 

in  the  same  manner  as  French  subjects :  and  such  residents  may» 
without  six  months'  residence,  be  married  at  the  English  ambassador's 
by  his  chaplain,  and  such  marriages  are  common  and  perfectly 
legal.(r) 

8.    WHEN  MARRIAGES  ARE  VALID,  THOUGH  NOT  CELEBRATED  ACCORDING  TO 

THE  LAW  OF  THE  PLACE. 

• 

Although  English  decisions  have  adopted  the  rule,  that  a  foreiga 
marriage,  valid  according  to  the  law  of  the  place  where  celebrated,  ia 
good  every  where  else,  yet  they  .have  not,  on  the  other  hand,  esta- 
blished that  marriages  of  British  subjects  not  good  according  to  the 
law  of  the  place  where  celebrated,  are  universally,  and  under  all  possi- 
ble circumstances  to  be  regarded  as  invalid  in  England.  *'  It  is,  there- 
fore  (observed  Lord  Stowell)(5)  certainly  to  be  advised,  that  the 
safest  course  is  always  to  be  married  according  to  the  law  of  the 
country,  for  then  no  question  can  be  stirred ;  but  if  this  cannot  be 
done,  on  account  of  legal  or  religious  diiliculties,  the  law  of  this 
country  does  not  say  that  its  subjects  shall  not  marry  abroad.  And 
even  in  cases  where  no  difficulties  of  that  insuperable  magnitude  exist, 
yet  if  a  contrary  practice  has  been  sanctioned  by  long  acquiescence 
r  ^. ..  1  and  acceptance  of  the  one  country,  that  has  silently  pern 
^  ^  mitted  *such  marriages,  and  of  the  other  which  has  silently 

accepted  them,  the  courts  of  this  country,  I  presume,  would  pot 
incline  to  shake  their  validity  upon  these  large  and  general  theories, 
encountered  s^s  they  are,  by  numerous  exceptions  in  the  practice  of 
nations."  And  accordingly  Lord  Stowell  decided,  that  a  marriage 
had  under  peculiar  circumstances  at  the  Cape  of  Good  Hope,  during 


that  tlie  celebration  ihaU  be  before  the  civil  article  196,  which    provides,  **  that  when 
officer  of  the  domicile  ofoue  of  the  parties,  tliere  is  an  actual  marriage,  and  the  act  of 
ezpready  says,  the  penalty  shall  be  enforced,  celebration  beTore  the  civil  officer   is  pro- 
**  though  the  contraventions  should  not  be  duced,  the  parties  themselves  cannot  demand 
judged  sufficient  to  pronounce  the  nullity  of  the  nullity  of  the  act,**  for  in  this  case  there 
the  marriage,**  thereby  implying  that  some  was  no  celebration  before  the  civil  officer, 
contraventions,  even  of  article  1&,  would  not  However,  French  lawyers  differ  as  to  the 
produce  nullity.    And  it  has  been  decided  question.    The  late  M.  Portalis  (£s;pos^  ^s 
(Cour  de  Cass.  Juin,  1803,)  that  non  com.  Motifa,  p.  255,)  says,  **  The  most  grave  of  all 
pliance  with  article    74,    by   residing  six  nullities  is  that  which  arises  from  the  mar- 
months  in  the  place  of  marriage,  does  not  riagc  not  being  celebrated  publicly,  and  in ' 
render  the  marriage  void.    But  Uie  marriage  the  presence  of  the  competent  civil  officer. ' 
in  the  text,  being  not  celebrated  by  the  civil  There  is  no  marriage  bat  only  illicit  com-* 
officer  iior  publicly,  nor  in  the  domicile  of  merce  between  parties  who  do  not  form  their 
cither  of  the  parties  (contrary  to  articles  74  engagement  in  the  presence  of  the  competent 
and  165,)  woald  rather  seem  to  be  void.  By  civil  officer ;  1  Tonllier,  534,  n.  (2).    M.  de 
article   191,  **  Every  marriage  which    has  MalevtUe,  on  the  other  hand  aays,  that  the 
not   been  contracted  publicly,  and  has  not  nnllity  resulting  from  the  contravention  of  ' 
been  celebrated  before  the  competent  public  art  165.  is  not  radical,  but  depends  on  cir* 
civil  officer  may  be  attacked  by  the  parties  cnmstanecs  which  the  wisdom  of  the  judges 
themselves,  by  the  fathers  and  mothers  and  only  can  appreciate.     lb.   534.    See  Bao. 
ancestors,  and  by  all  those  having  a  vested  Abr.  Marriage,  (D)  n.  (b). 
and   actual  interest  in  it,  and  also   by  the        (r)  Lacon  v.  Higgins^  3  Stark.  R.   183. 
public  authoritiee;*'  andthoogh  cohabiUtion  See  ante,  pp.  73^76. 

Mowed  in  tb'm  cue,  it  would  seem  tb&t  it        C*)  ^  Hagg.  Coos.  R.  390,  391. 

wuaJdaol  even  &JI  within  the  restriction  of 
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British  occupation,  was  valid,  though  not  in  conformity  with  the 
Dutch  law.  In  that  case  the  husband  (an  Englishman)  was  a  person 
entitled  by -the  laws  of  his  own  country  to  marry  without  the  consent 
of  parents  or  guardians,  being  of  the  age  of  twenty-one ;  but  by  the 
Dutch  law  he  could  not  marry  without  such  consent  until  thirty  years 
of  affe.  The  lady  (an  Englishwoman)  was  under  the  age  of  nineteen, 
her  father  was  dead,  her  mother  had  married  a  second  husband^  and 
she  had  no  guardian.  The  time  of  the  marriage,  which  took  place 
shortly  after  the  compelled  surrender,  was  considered  material.  The 
case,  therefore,  had  no  resemblance  to  the  case  of  Ireland,  the  Isle  of 
Man,  the  plantations,  or  even  Minorca,  where  recognized  civil* 
ized  governments  are  established,  and  a  permanent  system  intro- 
duced, of  which  all  must  be  supposed  to  be  cognizant.  The  Cape  was 
conquered,  but  not  ceded  ;  and  it  remained  for  a  treaty  of  peace  to 
decide  10  whom  it  was  to  belong.  The  ancient  civil  sovereifi:nty  was 
suspended,  and  no  other  fully  established  in  its  place.  The  character 
of  the  individuals  was  likewise  considered  material:  the  husband  not 
having  gone  there  as  a  volunteer  or  settler,  but  as  a  militarv  servant 
of  the  british  government.  The  court  also  rested  the  validity  of  the 
marriage  on  the  distinct  British  character  of  the  parties — on  their 
independence  of  the  Dutch  law,  in  their  own  British  transactions-^ 
on  tne  insuperable  difficulties  of  obtaining  any  marriage  conformable 
to  the  Dutch  law — on  the  countenance  given  by  British  authority  and 
mitristration  to  that  transaction,  and  upon  the  whole  countrv  being 
aiMfor  British  dominion.  Upon  that  occasion  Lord  Stowell  said^ 
**  Soppoie  the  Dutch  law  had  thought  fit  to  fix  the  age  of  majoritv  at 
a  ftill  more  advanced  period  than  thirty,  at  which  it  then  stood,  at 
forty,  it  might  surely  oe  a  question  in  an  English  court,  whether  a 
Dutch  marriage  of  two  British  subjects,  not  absolutely  domiciled  in 
Holland,  should  be  ^invalidated  in  England  upon  that  r  ^.  .^  i 
accoant ;  or  in  other  words,  whether  a  protection  intended  ^  * 

for  the  rights  of  Dutch  parents,  given  to  them  by  the  Dutch  law, 
should  operate  to  the  annulling  a  marriage  of  British  subjects,  upon 
the  ground  of  protecting  rights,  which  do  not  belong,  in  any  such 
extent,  to  parents  living  in  England,  and  of  which  the  law  of  Ene* 
land  could  take  no  notice,  but  for  the  severe  purpose  of  this  disquan- 
fication.  The  Dutch  jurists  (as  represented  in  this  libel)  would 
have  no  doubt  whatever,  that  this  law  would  clearly  govern  a 
British  court.  But  a  British  court  might  think  that  a  Question  not 
nnwortby  of  further  consideration,  before  it  adopted  such  a  rule  for 
the  sabjects  of  this  country." 

In  deciding  for  Great  Britain  upon  the  marriages  of  British  sub- 
jects,' they  (the  Dutch  jurists)  are  certainly  the  best  and  only  authority 
upon  the  question,  whether  the  marriage  is  conformable  to  the  general 
law  of  Holland :  and  they  can  decide  that  question  definitively  for 
diemselves,  and  for  other  countries.  But  questions  of  a  wider  extent 
may  lie  beyond  this :  whether  the  marriage  be  not  good  in  England 
although  not  conformable  to  the  general  Dutch  law ;  and  whether 
there  ere  not  principles  leading  to  such  a  conclusion  ?  Of  this  ques- 
tioo  and  of  those  principles  they  are  not  the  authorized  judges ;  for  this 
qoestioQ  and  those  principles  belong  either  to  the  law  of  Englaad^  oi. 
which  tbey  are  not  the  authorize  expositors  at  a\\|  01  \ovViq  }ui 
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gentium^  upon  which  the  courts  of  this  country  may  be  supposed  as 
competent  as  themselves ;  and  certainly*  in  the  cases  of  British  aub^ 
jects,  much  more  appropriate  judges."(^) 

In  a  suit  for  nullity  of  marriage  instituted  on  the  part  of  the  wife* 
with  reference  to  the  circumstance  of  the  marriage,  as  celebrated  in 
Prance,  by  the  chaplain  of  the  British  forces  under  the  Duke  of  Wel« 
lington,  and  not  in  conformity  to  the  law  of  France,  on  the  ground 
that  the  marriage  was  void,  because  not  celebrated  according  to  the 
lex  loci ;  Lord  Stowcll  doubted,  as  the  husband  was  an  officer  of  the 
army  of  occupation,  marrying  an  English  lady,  whether  the  law  of 
France  would  apply  to  him,  on  the  ground  that  at  that  time  and 
under  such  circumstances  the  parties  were  not  French  subjects,  under 
r  *14S  1  ^^^  dominion  of  the  French  law.  Without,  *however, 
^  ^  giving  any  decided  opinion,  the  court  admitted  the  libel, 

in  order  to  enable  the  party  to  bring  the  cause  to  a  regular  decision; 
but  it  does  not  appear  that  any  further  proceedings  took  place.(tt) 

In  the  discussion  of  a  divorce  bill  in  the  House  of  Lords,  Lord 
Eldon  intimated  a  doubt  respecting  the  validity  of  a  marriaffe  which 
was  celebrated  at  Rome  by  a  vrotestant  clergyman,  both  parties  being 
protestants ;  and  said,  that  wnere  persons  were  married  abroad,  it 
was  necessary  to  show  that  they  were  married  according  to  the  /d? 
locif  or  that  they  could  not  avail  themselves  of  the  lex  locif  or  thai 
there  was  no  lexlocL  Some  days  after  a  Roman  Catholic  clei^ymaa 
was  produced  at  the  bar  of  the  House,  who  swore  that  at  Rome  two 
protestants  could  not  be  married  according  to  the  }ex  loci ;  because  no 
CaMo&'c  clergyman  could  celebrate  marriage  between  two  protes* 
tants.    The  marriage  was  held  to  be  good.(x) 

In  a  suit  for  a  divorce  by  reason  of  cruelty,  it  appeared  that  the 
parties  were  married  at  Rome  in  182L  On  the  question  as  to  the 
admissibility  of  the  libel,  which  merely  pleaded  that  the  marriage  was 
a  good  and  valid  marriage.  Dr.  Lushington  said  that  he  was  not 
aware  of  anv  instance  in  which  a  marriage  celebrated  abroad,  in  the 
dominions  of  a  foreign  prince,  had  been  ever  pleaded  to  be  a  goo4 
and  valid  marnage,  unless  alleged  that  it  was  accorditig  to  the  lez 
loci^  or  had  been  solemnized  in  the  house  of  the  British  ambassador 
or  minister  of  some  sorL  Here  was  a  marriage  solemnized  at  Rome 
by  an  English  priest  between  English  protestants ;  but  how  that  could 
be  a  good  and  valid  marriage  by  the  lex  loci  he  was  yet  to  learn*  It 
was  exceedingly  inconvenient  to  admit  the  libel  before  he  knew  the 
grounds  on  which  the  validity  of  the  marriage  was  to  be  supported* 
The  libel  was  generally  admissible :  but  he  must  refer  it  back  for 
reformation  on  some  points,  and  especially  as  to  the  marriage,  for  the 
case  should  not  go  to  proof  whilst  any  difficulty  remained  on  that 
point.(y) 

r  *I44  1  *^hilst  the  British  amry  was  at  St*  Domingo,  two 
I-  ^  persons  belonging  to  that  army  went  to  a  chapel  in  the 

town  of  Cape  St  Nicola  Mule,  in  order  to  be  married ;  and  there 

(f )  R^^ng  T.  Smithy  3  Hags-  ^^^  &.  Dignities  276,  t.  85, 3d  td.  n. 

389,  390.  {y)  Lockwood  t.  Loekwood^  Cons.  Couit, 

.  (»)  Bum  Y.Farrsr,  3  HagjT.  Cons.  R.3S9,  lit  Jane,  1838;  Moothlj  Law  MaiftsiM, 

dted  IB  itwNiif  T.  SmUk,  i^  387,  388.  ? ol.  3,  p.  373. 

(jf)  Ca$e  ff  L0rd  Clotmurrjf^  Gniiao  oa 
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a  service  was  read  in  the  French  language  bv  a  person  who  dressed 
like  a  priest,  and  interpreted  into  the  English  language  bv  a  person 
who  officiated  as  clerk.  The  pauper  did  not  understand  the  J*  rench 
language,  but  by  the  interpreter  she  understood  it  was  the  marriage 
service  of  the  established  church  of  England,  read  in  French.  She 
did  not  know  that  the  person  officiating  was  a  priest.  She  received 
a  certificate  of  marriage,  which  she  lost.  There  was  no  chaplain 
with  the  British  forces  at  that  time  in  St.  Domingo.  No  evidence 
was  given  of  the  laws  or  usage  of  the  island  respecting  the  marriage 
ritual  there.  She  and  the  man  lived  together  as  man  and  wife  till 
his  death,  and  she  was  removed  to  his  settlement.  The  sessions  were 
of  opinion  that  this  order  was  bad  and  quashed  it.  On  the  case 
coming  before  the  court  of  King's  Bench,  Lord  Ellenborough,  C.  J., 
said,  "  First,  considering  it  as  a  marriage  celebrated  in  a  place  where 
the  law  of  England  prevailed — for  I  may  suppose  in  the  absence  of 
any  evidence  to  the  contrary,  that  the  law  of  England,  ecclesiastical 
and  civil,  was  recognized  by  subjects  of  England  in  a  place  occupied 
fcy  the  king's  troops,  who  would  impliedly  carry  that  law  with  them 
•—then,  was  it  a  good  marriage  before  the  marriage  act?  Certainly, 
before  that  act  a  contract  of  marriage  per  verba  de  prasenti  would 
liave  bound  the  parties.  This  was  such  a  marriage,  and  performed 
by  one  who  pdblicly  assumed  the  office  of  a  priest,  and  appeared 
Imbited  as  such  ;  of  what  persuasion  does  not  appear :  but  even  if  it 
were  performed  by  a  Roman  Catholic  priest,  the  case  would  be  the 
same ;  for  such  a  person  would  be  recognized  by  our  church  as  a 
priest  capable  of  officiating  as  such,  upon  his  mere  renunciation  of 
the  errors  of  the  church  of  Rome.  But  Rex  v.  Fielding,(z)  shows  that 
a  marriage  by  a  Roman  Catholic  priest  (before  the  marriage  act) 
Was  efieciual  for  that  purpose,  which  was  considered  as  a  contract 
fer  verba  deprcesenti.  In  this  case  the  ceremony  was  performed  in 
a  public  chapel,  instead  of  in  ♦private  lodgings  as  in  Field'  p  ^. . -  -^ 
tv^i  case.    Considering  therefore  the  case  to  be  that  ••  ^ 

the  king's  forces  carried  with  them  the  law  of  England  to  St.  Do- 
ibingo,  by  which  they  and  other  subjects  who  accompanied  them  ^in 
the  absence  of  proof  that  any  other  law  was  in  force  there)  may  be 
considered  as  continuing  to  be  governed,  this  would  be  a  good  mar- 
riage by  that  law.  But  supposing  this  law  of  England  not  to  have 
been  carried  to  St.  Domingo,  by  the  king's  forces,  nor  obligatory  upon 
them  in  this  particular,  let  us  consider  whether  the  facts  stated  would 
not  be  evidence  of  a  good  marriage  accord^ing  to  the  law  of  that 
country,  whatever  it  might  be.  And  indeed  after  the  ceremony  of 
-marriage,  as  it  was  understood  and  intended  by  the  parties  at  the 
time  to  be  performed  openly  in  a  chapel,  by  a  person  appearing  there 
aa  a  priest,  aothorized  to  perform  the  ceremony  of  marriage,  and 
this  followed  by  a  cohabitation  between  the  parties  for  1 1  years  after- 
irards*  every  presumption  is  to  be  raised  in  favour  of  its  validity.  I 
ahould  have  considered  myself  as  safe  in  resting  my  opinion  in  favour 
of  this  marriage  upon  the  law  of  England,  independent  of  the  provi- 
sions of  the  marriage  act.  But  without  the  aid  of  that,  I  think  every 
presumption  must  be  made  in  favour  of  its  validity,  according  to  the 

(t)  See  ante,  p.  33. 
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law  of  the  country  where  it  was,  so  celebrated,  having  been  performed 
there  in  a  proper  place,  and  by  a  person  officiating  as  one  competent 
to  perform  that  function."  The  other  judges  agreed,  and  the  order  of 
sessions  was  qua8hed.(a) 

9. MARRIAGES  OF  ENGLISH  SUBJECTS  IN  THE  FACTORIES  ABROAD. 

The  marriages  of  British  subjects  at  the  factories  are  regulated  by 
the  law  of  the  original  country  to  which  they  belong,  which  is 
another  exception  in  favour  of  marriages  not  celebrated  according  to 
the  laws  of  the  place.  The  validity  of  such  a  marriage  does  not 
appear  to  have  been  the  subject  of  an  express  decision,  but  is  fully 
recognized  by  the  opinion  of  learned  judges  and  some  acts  of  the 
legislature. 

Sir  GoijTge  Hay,(6)  after  observing  that  every  domicile  did  not 
r  ♦146  1  S^^^  ^  jurisdiction  to  a  foreign  country,  so  that  the  *laws 
I-  J  of  that  country  are  necessarily  to  obtain  and  attach  upon 

a  marriage  solemnized  there,  said,  "  for  what  would  become  of  our 
factories  abroad,  in  Leghorn  or  elsewhere,  where  the  marriage  is 
only  by  the  law  of  England,  and  might  be  void  by  the  law  of  that 
country;  nothing  will  be  admitted  in  this  court  to  affect  such  mar- 
riages so  celebrated,  even  where  the  parties  are  domiciled;  but 
where  the  parties  are  not  domiciled,  and  only  going,  I  will  not  say 
to  evade  the  laWs  of  this  country,  as  that  is  an  improper  expression ; 
but  to  celebrate  a  marriage  there,  by  the  laws  of  this  country,  it  shall 
not  be  affected  by  the  marriage  act,  from  which  persons  are  expressly 
exempted  that  are  beyond  the  sea.(c)  Can  such  a  marriage  tnen  be 
called  in  question  in  this  court  ?  1  cannot  say  that,  any  more  than  I 
can  say  a  Scotch  marriage  shall  he  called  in  question,  to  aflfect  the 
rights  of  so  many  people  married  under  the  notion  of  the  marriage 
act  not  reaching  them,  where  they  mutually  contracted  themselves." 

Lord  Stowell  inquired  "  What  is  the  law  of  marriages  in  all  foreign 
establishments,  settled  in  countries  professing  a  religion  essentially 
diflerent — in  the  English  factories  at  Lisbon,  Leghorn,  Oporto,  Cadiz, 
and  in  the  factories  in  the  East,  Smyrna,  Aleppo,  and  others  T  in  all 
of  which  (some  of  these  establishments  existing  by  •authority  under 
treaties,  and  others  under  indulgence  and  toleration,)  marriages  are 
regulated  by  the  law  of  the  original  country,  to  which  they  are-still 
considered  to  belong.  An  Englishman  resident  at  Sl  Petersburgh 
does  not  look  to  the  ritual  of  the  Greek  church,  but  to  the  rubric  of 
the  church  of  England,  when  he  contracts  a  marriage  with  an  English 
woman.  Nobody  can  suppose  that,  whilst  the  Mogul  empire  existed, 
an  Englishman  was  bound  to  consult  the  Koran  for  the  celebration  of 
his  marriage.  Even  where  no  foreign  connection  can  be  ascribed,  a 
respect  is  shown  to  the  opinions  and  practice  of  a  distinct  peopiai* 
The  validity  of  a  Greek  marrjage,  in  the  extensive  dominion  of  Tur- 
key, is  left  to  depend,  I  presume,  upon  their  own  canons,  without  any 
reference  to  the  Mahometan  ceremonies.    There  is  ^  jus  gentium  upon 

(a)  Rex  w.  BrampUm,  10  EuA,  2SQ.  (0  Se4.96C!ea  9,  e.  33,  t.  SI ;  4G«Ki 

J^)  Mtr/ord  r.  Morrii,  2  Ha^.  Coot.  R.    e.76,f/33;  6^7  Win.  4,  e.  65,  a.  45. 
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this  matter,  a  comity  which  treats  with  tCDderness,  or  at  least  with 
toleration,  the  opinions  and  usages  ^of  a  distinct  people  in^    ^^  .^    1 
this  transaction  of  marriage.    It  may  be  difficult  to  say,^  -I 

dpriorit  how  far  the  general  law  should  circumscribe  its  own  autho 
rity  in  this  matter,  but  practice  has  established  the  principle  in  severa 
instances ;  and  where  the  practice  is  admitted  it  is  entitled  to  accept- 
ance and  respect.({/) 

Marriages  solemnized  at  St.  Peter sbursk  since  the  Abolition  of  the 
British  Factory  there  declared  va/id.]— The  stat.  4  Geo.  4,  c.  67, 
after  reciting  that  the  British  factory  at  St.  Petersburgh  was  by  the 
manifesto  of  the  Emperor  of  Russia  declared  to  be  abolished  from 
and  after  the  20th  of  June,  1807,  and  that  divers  marriages  of  subjects 
of  this  realm  resident  at  St.  Petersburgh  had,  since  the  said  20th  of 
June,  1807,  been  solemnized  there  by  the  chaplain  of  the  Russia  Com- 
pany in  the  chapel  of  the  said  company,  and  in  private  houses,  before 
witnesses,  according  to  the  religious  ceremonies  of  the  church  of  Eng- 
land ;  and  that  it  was  expedient  to  declare  the  validity  of  such  mar- 
riages, in  order  that  no  doubts  or  disquietude  might  hereafter  arise 
thereupon :  *'  That  all  marriaj^es  (both  or  one  of  the  parties  thereto 
being  subjects  or  a  subject  of  this  realm)  that  have,  since  the  said 
20th  day  of  June,  1807,  been  solemnized,  or  that  shall  hereafter  be 
9oIemnized  at  St.  Petersburgh  by  the  chaplain  to  the  said  Russia 
Company,  or  by  a  minister  of  the  church  of  England  officiating  instead 
of  fuch  chaplain,  in  the  chapel  of  the  said  Russia  Company,  or  in  any 
Other  place  before  witnesses,  shall  be  as  good  and  valid  in  law,  and 
10  deemed  in  the  united  kingdom  of  Great  Britain  and  Ireland,  and  in 
the  dominions  thereunto  belonging,  as  if  the  same  had  been  solem- 
nised before  the  abolition  of  the  said  factory." 

Marriages  solemnized  at  Hamburgh  since  the  abolition  of  the  British 
Factory  there,  declared  valid.] — The  statute  3  &  4  Will.  4,  c.  45,  after 
reciting  that  the  British  factory  at  Hamburgh  was  dissolved,  and  the 
privileges  thereof  abolished,  in  the  year  1808 ;  and  that  divers  mar- 
riages of  subjects  of  this  realm  resident  in  Hamburgh  have,  since  the 
mb^ition  of  the  said  factory  and  privileges,  been  solemnized  there  by 
the  chaplain  appointed  by  the  lord  bishop  of  London,  or  some  minister 
of  the  church  of  England  officiating  instead  of  such  chaplain,  in  the 
British  Episcopal  chapel,  and  in  private  houses  in  *that  p  ^.  .g  -. 
eity.  before 'witnesses,  according  to  the  rites  of  the  church  ■-  ^ 

of  England ;  and  that  it  is  expedient  that  no  doubts  should  hereafter 
arise  as  to  the  validity  of  such  marriages,  declared  and  enacted, 
'*  That  all  marriages  oi  parties  subjects,  or  parties  one  of  them  being 
a  subject  of  this  realm,  which  have  been  solemnized  at  Hamburgh 
since  the  abolition  of  the  British  factory  there,  by  the  chaplain  ap- 
point^ by  the  lord  bishop  of  London,  or  by  any  ministers  of  the 
church  of  England  officiating  instead  of  such  chaplain  in  the  Episco- 
pal chapel  of  the  said  city,  or  in  any  other  place,  before  witnesses, 
according  to  the  rites  of  the  church  of  England,  shall  be  good 
and  valicTin  law  to  all  intents  and  purposes  as  if  the  same  bad  been 
solemnized  in  the  British  Factory  at  Hamburgh  before  the  abolition 
thcreof.'*(e) 

{dj  9fiiff.  CSoiM.  R.  385, 386.  (e)  See  ante,  p.  76. 
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10.  EVIDENOE  OF  TOUmott  MARRIAGE  LAW. 

The  existence  of  a  foreign  law  is  a  fact  to  be  proved  by  appropri- 
ate evidence,  for  our  laws  cannot  take  notice  of  foreign  laws  without 
such  proof.(/)  If  the  validity  of  a  marriage  is  to  be  tried  by  the 
laws  of  other  countries,  such  laws  must  be  laid  before  the  court  and 
proved  in  the  best  manner  possible ;  not  by  the  opinions  of  lawyers, 
which  is  the  most  uncertain  way  in  the  world,  but  by  -certificates 
laying  the  ordinances  of  those  countries  before  the  couvt.{g) 

The  usual  mode  of  proving  the  foreign  law  is  by  the  examination 
and  judgments  of  the  professors  of  such  law  producing  such  law, 
and  showing  that  it  is  the  existing  law  according  to  their  opinions.(A) 
The  evidence  of  eight  gentlemen  practising  as  lawyers,  who  stated 
their  opinions  of  the  law,  was  admitted  under  particular  circumstan- 
ces, without  any  other  authentic  exemplification  of  the  laws  and  ordi- 
nances of  the  countries  in  question. 

These  witnesses  with  reference  to  the  circumstances  pleaded  in  the 
libel,  concluded  "that  by  ihe  laws  of  the  united  provinces  of  the  Low 
Countries,  and  the  ordinances  of  the  states  of  Holland  in  1580,  and 
r  *149  1  ^^^^'  there  was  no  doubt  but  that  *ihe  marriage  in  ques- 
^  •'  tion  was  null  and  void  on  three  grounds ;  first,  on  account 

of  the  incompetency  of  the  minister  who  celebrated  the  same ;  secondly, 
on  account  of  the  minority  of  one  of  the  parties ;  and  thirdly,  from 
the  want  of  publication  of  banns." 

In  answer  to  the  objection*  that  evidence  of  opinion  that  such  is  the 
law,  is  not  that  evidence  of  the  law  which  the  court  ought  to  require, 
but  that  it  ought  to  have  had  an  authentic  exemplification  of  the  laws 
and  ordinances  of  those  countries,  the  court  said,  the  particular 
parts  of  the  laws  which  are  referred  to  by  the  advocates  are  copied 
into  their  opinions ;  therefore  I  think  there  is'every  authentication  and 
every  ground  the  court  can  have  to  believe  that  such  ordinances  and 
such  laws,  as  they  mention,  were  actually  by  proper  authority  pub« 
lished,  and  were,  at  the  time  in  question,  valid  and  in  force.  To  be 
sure,  the  best  evidence  would  be  a  sentence  of  a  court  of  judicatureof 
those  countries.  In  the  case  of  Scrimshire  v.  Scrimshire  that  was 
obtained ;  but  in  this  case  that  would  be  impossible.(t) 

A  sentence  of  the  parliament  of  Paris  declaring  a  marriage  between 
English  parties  in  France  void,  was  admitted  as  evidence  of  the  law 
of  France  upon  that  subject,  {k) 

In  a  suit  of  divorce  brought  by  the  wife  against  her  husband  by 
reason  of  cruelty  and  adultery,  the  husband  alleged  in  bar  that  such' 
suit  could  not  be  entertained,  because^  the  marriage  had  been  cele- 
brated at  Paris,  and  had  been  since  dissolved  by  a  sentence  of  the 
court  at  Brussels,  on  proceedings  instituted  by  him  for  nullity  and 
divorce,  by  reason  of  the  adultery  of  the  wife.  It  appeared  that  there 
had  been  another  marriage  between  the  parties  in  England,  and  that 

(/)  FreemouU  v.  Dedire.l  P.  Wmg,  431 ;  271  ;  3  Phill.  R.  64. 

ViiKAbr.  Foreign  (C:)  Feaulmrt  v.  Tur$t,  (t)  Middleton  v.  Janverin,  2    Ilaffff.  p. 

Proc.  Ch.  2(  7.  442. 

Of)  Harford  v.  Morris,  2  Ilagg.  Codb.  R.  (ft)  Scrimahire  v.  Scrimshire,  2  Ilagg. 

430.  Cods.  R.  396. 411. 
(4;  IlerUrt  r.  Herbert,  2  Ilr^g.  Cons.  R. 
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the  sentence  abroad  was  of  nullity  only,  without  reference  to  adultery. 
Id  this  case  Lord  Stoweil  said  *'  Something  has  been  said  on  the  doc- 
trine of  law  regarding  the  respect  due  to  foreign  judgments ;  and 
undoubtedly  a  sentence  of  separation  in  a  proper  court,  for  adultery, 
would  be  entitled  to  credit  and  attention  in  this  court ;  but  I  think  the 
conclusion  is  carried  too  far,  when  it  is  *said,  that  a  sen-  p    ^.^q    1 
tence  of  nullity  of  marriage  is  necessarily  and  universally  L        **      J 
binding  on  other  countries.    Adultery  and  its  proofs  are  nearly  the 
same  in  all  countries.     The  validity  of  marriage,  however,   must 
depend,  in  a  great  degree,  on  the  local  regulations  of  the  country 
where  it  is  celebrated.    A  sentence  of  nullity  of  marriage,  therefore, 
in  the  country  where  it  was  solemnized,  would  carry  with  it  great 
aathority  in  this  country ;  but  I  am  not  prepared  to  say,  that  a  judg- 
ment of  a  third  country  on  the  validity  of  a  marriage  not  within  its 
territories,  nor  had  between  subjects  of  that  country,  would  be  uni- 
versally binding.    For  instance,  the  marriage  alleged  by  the  hus- 
iMind  is  a  French  marriage ;  a  French  judgment  on  that  marriage 
would  haVe  been  of  considerable  weight ;  but  it  does  not  follow  that 
the  judgment  of  a  court  at  Brussels  on  a  marriage  in  Francd,  would 
have  the  same  authority,  much  less  on  a  marriage  celebrated  here  in 
England.    Had  there  been  a  sentence  against  the  wife  for  adultery  in 
Brmbant,  it  might  have  prevented  her  from  proceeding  with  any  enfect 
against  her  husband  here ;  but  no  such  sentence  any  where  appears." 
The  result  was,  that  the  sentence  was  held  not  to  bar  the  wife  from 
proceeding  in  this  country.(/) 

A  defendant  offered  to  prove  that  King,  being  a  Jew,  and  his  for- 
mer wife  a  Jewess,  were  divorced  at  Leghorn  according  to  the  rites 
and  customs  of  the  Jews  there,  and  that  after  such  divorce  it  was 
competent  to  either  party  to  marry  again.  To  prove  this,  an  instru- 
ment whereby  they  were  divorced  from  each  other,  under  the  seal 
of  the  aynagoeue  there,  was  produced.  But  Lord  Kenyon  held  this 
DP  evidence,  for  before  he  could  take  notice  of  any  proceeding  in  a 
foreign  court,  he  must  know  the  law  of  the  country,  which  was  matter 
of  evidence  and  should  be  proved  by  witnesses.  But  the  Jewess 
herself  was  permitted  to  give  parol  evidence  of  her  own  divorce  in 
a  foreign  country,  according  to  the  custom  of  the  Jews  there.(m) 

^Foreign  laws,  if  in  writing,  must  be  proved  by  a  copy  p  ^.  - .  -i 
properly  authenticated.(n)  ^  ^ 

It  is  stated  to  have  been  held  by  Lord  Kenyon,  and  confirmed  in 
the  King's  Bench,  that  the  unwritten  law  of  a  foreign  country  can 
only  be|>roved  by  documents  properly  authenticated.(o) 

(I)  fifneltfir  ▼.  ^nclavr^  1  Hag^.  Cons.  R.  (o)  BnMxnek  t.  Schneider,  1  Esp.  58 ;  3 

07.  TIm  180101106  of  a  fbreigrn  court  havingr  fkiat,  380.    In  this  case  evidence  was  admit- 

JlVMdietiom  nems  to  be  ooncliiii?e  on  the  ted  of  one  of  the  documentary  navigation 

prOT***  witbiii  it.    BviTotot  v.  Jeminemu^  laws  of  Runiia,  and  also  of  a  documentary 

fid.  CWs.  Ch.  69.    See  3  Mod.  194 ;  Bull.  N.  opinion  of  the  judges  of  the  Custom  House 

P.  945;  1  Roll  Abr.  530.  B. ;  CoUington*9  court  of  St  Petersburgh,  on  the  effect  and 

C0MV  9  Swanst  ^6  a.  operation  of  that  law,  signed  by  the  presid- 

(«•)  O^ner   v.    Lecfy    Lanetborought    1  ing  judges  of  that  court:  but  on  a  special 

.  p«alw*e  Cta.  95|  3d  edit.  case  reserved  for  the  opinion  of  the  Court  of 

(a)  CUgg  ▼.  £e«y,  3  Camp.  30  ;  ilftUar  v.  King*s  Bench  upon  the  admissibility  of  tho 

Mttimriek^  4  Camp.  155 ;  30  How.  St.  Tr.  latter  document,  no  o^Muoia  vi*  ^^iva. 
91 ;  1  Caopi  63. 
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But  in  Millar  v.  Heinrick^{p)  Gibbs,  C.  J.,  said,  foreign  laws  not 
written  are  to  be  proved  by  the  parol  examination  of  witnesses  of 
competent  skill.(9) 

Upon  a  question  with  respect  to  a  colony,  whether  the  law  of  the 
mother  country  is  the  law  of 'the  colony,  the  statement  of  text  writers 
may  be  admitted.  In  General  Picton'3  caset{r)  where  such  a  ouestion 
was  suggested  as  likelv  to  occur,  Lord  Ellenborough  said,  *'  Tne  text- 
writers  uirnish  us  with  their  statement  of  the  law  ;  and  that  would 
certainly  be  good  evidence,  upon  the  same  principle  which  renders 
histories  admissible.  There  is  a  case/'  continued  Lord  Ellenborough, 
"in  which  the  history  of  the  Turkish  empire  by  Cantenier,  was 
received  by  the  House  of  Lords,  and  received  after  some  discussion; 
I  shall  therefore  receive  any  book  that  purports  to  be  a  history  of  the 
common  law  of  Spain." 

In  order  to  establish  the  law  o(  France  in  relation  to  marriages,  a 
witness  was  called,  who  was  the  French  vice-consul  here,  who  pro- 
duced a  book,  which  he  said  contained  the  French  code  of  laws 
upon  which  he  acted  at  his  office.  He  stated  that  there  was  in  Paris 
an  office  for  the  printing  of  the  laws  in  France,  called  the  royal 
printing  office,  where  the  laws  were  printed  by  the  authority  of  the 
French  government.  The  book  itself,  which  not  only  contained  a 
body  of  French  laws,  but  also  a  commentary  upon  them,  for  the  use 
r  *152  1  ^^  ^sttjdents,  by  M.  Sirey,  purported  to  have  been  printed 
I-  -'  at  that  office,  and  to  contain  a  copy  of  the  constitutional 

charter  of  France.  The  witness  also  stated,  that  this  book  would 
have  been  acted  upon  in  anv  of  the  French  courts.  On  the  part  of 
the  defendant  it  was  insisted,  that  this  evidence  was  insufficient  to 
warrant  the  reading  of  the  French  ordinances,  in  relation  to  marria^, 
from  that  book.  It  was  very  possible  that  the  book  might  be  receiv- 
able in  the  courts  of  France  as  evidence  of  the  known  law  there,  in 
the  same  manner  as  printed  copies  of  the  statutes  are  used  in  the 
courts  in  this  country ;  but  this  would  not  make  them  admissible  evi- 
dence elsewhere ;  as  the  code  of  French  laws  was  a  written  code, 
a  copy  of  that  code  examined  with  the  ori^nal  ought  to  be  proved. 

On  the  other  hand  it  was  insisted,  that  tne  book  produced,  coupled 
with  the  parol  testimony  of  the  witness,  was  sufficient  Lord  Ten- 
terden,  C.  J.,  at  first  doubted  whether  it  was  not  necessary  to  prove 
the  written  law  of  France,  by  means  of  an  examined  copy  of  the 
original  charter;  but,  upon  the  authority  of  Ptcton't  case,  said  he 
would  admit  the  book  as  evidence.(«)  It  seems  that  the  evidence  was 
received  in  this  case  by  consent ;  it  can  scarcely  therefore  be  consi- 
dered as  a  decision,  that  foreign  law  can  be  proved  by  an  unprofes- 
sional person.  , 

Where  the  opinions  of  foreign  advocates  upon  the  French  law  dif- 
fered, but  each  of  them  founded  their  opinion  upon  the  French  code, 
the  court  thought  itself  at  liberty  to  refer  to  the  text  of  that  code  in 
order  to  form  their  oWn  judgment.^) 

In  a  court  of  equity  an  affidavit  will  be  received  for  verifying 

ip)  4  CnDp.  155.  (ff)  Laeon  t.  Hwgin§,  3  Stark.  N.  P.  C. 

^       (f)  Bee  Bmehgmn  ▼.  JRkdbr,  1  Camp.  69.  178 ;  we  ante,  p.  151. 

MAx  r.  FiOmt,  30  HowdTb  St  Tr.  (I)  Trimbew  v.  Vlgnitr^  4  Moore  4b  a 

M  704;lBm8.N.R.i51. 
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foreign  law,  but  it  must  be  by  a  professional  person  who  has  prac- 
tised in  the  foreign  court,  and  be  positive  as  to  the  law,  and  not  con- 
fined to  mere  hearsay  or  belief.(tf) 

The  courts  of  England  will  not  adopt  a  rule  of  evidence  from 
foreign  courts :  thus  a  judgment  of  the  supreme  court  of  Jamaica  was 
held  not  to  be  proved  by  a  copy  signed  by  the  clerk  of  that  court, 
though  it  was  proved  that  such  copies  *were  received  as  r  ^..q  -i 
evidence  in  Jamaica  ;(x)  but  if  there  be  no  seal  of  the  ^  ^ 

court  or  island,  an  examined  copy  must  be  obtained,  or  proof  of  the 
judire's  signature  upon  the  judgmenf.(y) 

The  fact  of  a  foreign  marriage  may  be  established  by  the  sentence 
of  a  foreign  court  having  competent  jurisdiction,  in  a  suit  instituted 
there;  and  this  generally  speaking,  is  conclusive  by  the  law  of 
nations ;  for  otherwise  the  rights  of  mankind  would  be  very  precarious 
and  uncertain.(2) 

Willes,  C.  B.,  could  not  agree  with  the  resolution  in  Alsop  v.  Bow- 
ireO,{a)  that  a  certificate  under  the  seal  of  the  minister  at  Utrecht, 
and  of  the  said  town,  of  the  marriage  of  two  persons  there,  and  that 
they  cohabited  together  as  man  and  wife,  was  a  sufficient  proof. 
The  certificate  of  the  minister  of  the  fact  of  the  marriage  at  a  place 
where  there  was  no  bishop  might  perhaps  be  equal  to  the  bishop's 
certificate  here,  which  is  in  some  cases  conclusive  evidence  of  a  mar- 
riage. But  he  was  clearly  of  opinion  that  the  certificate  of  their 
cohabiting  together  ought  not  to  have  been  admitted.^6) 

A  copy  of  a  register  of  baptism  or  marriage  in  the  island  of  Guern- 
my  is  not  evidence  here :  for  although  credit  is  given  by  courts  of 
justice  to  such  registers  in  this  country  as  being  made  under  the  eccle- 
siastical jurisdiction,  yet  the  same  cnsdit  is  not  given  to  the  registers 
of  any  other  place  in  the  absence  of  proof  that  they  are  made  under 
prcHier  author ity.(c) 

£k>  an  examined  copy  of  the  register  of  the  marriage  in  the  Swedish 
ambassador's  chapel  at  Paris  is  not  receivable  in  evidence.^ (Q 
^    In  Bruce  v.  Burke^{e)  the  article  in  a  libel  as  to  the  law  ot  marriage 
in  Ireland,  was  proved  by  two  barristers  who  had  practised  at  the 
Irish  bar. 

(■)  BiU  w.  Reardm,  Jac.  R.  89,  90.    As  van,  1  Ves.  sen.  159. 

$m  pnmor  a  nwrruge  abroad  in  Chancery,  (a)  Cro.  Jac  641. 

•ee  1  Smtth's  Ch.  Pr.  Stl,  (6)  Omukumd  v.  Barker,  Wiltet,  549. 

(«)  AfpUi9m  r.  Lard  Braykrook,  6  Maule  (e)  /faetv.  Le  Muurier,  1  Cox,  t75.  See 

4t  a  34;  BolL  N.  P.  229.    See  Bnmm  ▼.  ante,  pw  59. 

2l0nrtra,S  AiLdt  EU.  185;  AdttmikwiU  (<0  Leader  y.  Barry,  1  Eap.  353. 

yr.Symge,!  Camp.  183.  See  Phillips  on  Evid.  (e)  2  Addams  R.  473.     As  to  pronnf 

€23,  634, 8Ui  ed.  Jewish  matrimonial  law,  see  ante  p.  67 ; 

(y)  Alvet  ▼.  Bwmimry,  4  Camp.  28.  and  as  to  Scotch  marriages,  ante  lit. 

(z)  Per  Lord  Hardwicke,  Roach  w.  Gar. 
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8BCT.  1.  OF  CONSANOUINITY  AND  AFPINITT. 

Canonical  and  Ciml  DisabUitieM.] — The  impediments  to  marriaM 
ape  of  two  kinds,  canonical  and  civil.  The  one  is  called  an  impedi*- 
mentum  impeditivum,  an  impediment  which  throws  an  obstruction  in 
the  wajr  of  the  celebration  of  marriage ;  and  the  other  an  impediment 
turn  dirimenSf  an  impediment  which  affects  the  yaliditv  of  the  mar* 
riage  notwithstanding  it  has  been  actually  celebrated.  l*he  canonical 
disabilities  are  consanguinity,  affinity,  and  certain  corporal  infirmities 
which  incapacitate  the  party  for  the  performance  of  conjugal  duties ; 
to  which  may  be  addea,  though  of  rare  occurrence,  force  and  error. 

Civil  disabilities  are  a  prior  marriage,  want  of  age,  idiotcy,  lunacy^ 
or  mcDtal  incapacity,  and  the  violation  of  certain  provisions  contained 
in  statutes  relating  to  marriage. 

The  canonical  disabilities  only  make  the  marriages  voidable,  and 
not  ipso  facto  void,  until  sentence  of  nullity  be  obtained ;  and  such 
marna^s  are  esteemed  valid  for  all  civil  purposes,  unless  sentence  of 
nullity  IS  actually  declared  during  the  lifetime  of  the  parties.(<i)  Civil 
disabilities  make  the  contract  void  ab  initio^  because  the  parties  are 
incapable  of  contracting;  and  if  persons  subject  to  the  latter  disabil- 
ities come  together,  it  is  a  meretricious  and  not  a  matrimonial  unioai(6) 
r  «...  ^  Within  this  class  must  now  be  included  the  marriages  *of 
^  -'  persons  within  the  prohibited  degrees  of  consanguinity 

and  affinity  which  took  place  after  the  Slst  August,  1835.(c) 

Consanguinity  is  relationship  by  blood,  and  is  either  lineal,  as 
between  father  and  daughter,  grandson  and  grandmother,  or  collateral, 
as  between  brother  and  sister,  uncle  and  niece. 

Affinity  arises  in  consequence  of  marriage,  for  husband  and  wife 
beinff  accounted  one  person,  the  blood  relations  of  each  of  the  married 
couple  are  related  to  the  other  by  affinity.(c/) 

JSTew  Statute  om  to  Marriages  within  the  prohibited  DegreeeJ] — By 

(a)  See  poef,  u  to  Toid  and  void&Ue  mar-  lioei  eit  teriee  peraootrom  a  oommiim  tti- 

riagei.  pite   detcendentiain  eaque  rel  recU  qua 

(6)  2  PbilL  R.  19.  geDitoret  et  gvpiUx ;    wel  obliqai,  qoB  a 

(c)  5  dL  6  Will.  4,  c.  54.  latere  iaoctoe  oomplecUtur.       Heinecctua, 

(it)  Inoettaa  naptias  oontrahantproprioree  Elem.  Jar.  Nat.  lib.  1,  tiL  10,  de  Nuptiii,  sa. 

eogmUiei  affino.    Gognati  sant,  qui  a  com*  152, 153.    Affihitaiia  nalli  aoot  (p«du8  quia 

muni  atipite  deacendunt  ii?e  ex  juatia  nup-  nulls  generationea ;  tamen  recepta  regula ; 

tiia  ea  oognatio  ait,  aive  ez  ille^fitimo  coita  quote  gradu  mihi  aliquia  cognatua  eat,  eodem 

■ife  ez  contubemio  aerrili.     Affinitua  eat  gradu  ejuadero  conjuz  mihi  affinitate  juocta 

.     neoeaaitudo  inter  conjujrem  noum  et  alteriua  cenactur.     Hemecdua,  Elero.  Jur.  NaL  libb 

^    lamiliam.    Coynatio  ez  fradibua  et  lineia  1,  tit  deNuptiia,a.  156.  Ut  vir  et  uxor  nnam 

ikUcmUw,    ^nu/of  eat  diatantia  oognatoram,  et  eandem  inter  ae  carnem  habere  eziata 
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the  law,  as  altered  by  the  recent  statute,(e)  all  marriages  before  the 
81si  Auginty  1635,  between  persons  within  the  prohibited  degrees  of 
consanguinity,  are  voidable  during  the  lives  of  both  parties.  But 
marriages  before  that  time,  within  the  prohibited  degrees  of  affinity^ 
cannot  be  annulled  unless  a  suit  was  then  pending.  And  all  marriages 
celebrated  after  31st  August,  1S35,  between  persons  within  the  pro* 
hibited  degrees  of  consanguinity  and  affinity,  are  made  absolutely 
void. 

The  statute  5  &  6  Will.  4,  c.  51,  recites  that  "  marriages  between 
persons  within  the  prohibited  degrees  are  voidable  only  by  sentence  of 
the  ecclesiastical  court,  pronounced  during  the  lifetime  of  both  the 
parties  thereto,  and  it  is  unreasonable  that  the  state  and  condition  of 
the  children  of  marriages  between  persons  within  the  prohibited 
degrees  of  affinity  should  remain  unsettled  during  so  long  a  period, 
and  it  is  fitting  that  all  marriages  which  may  hereafter  be  celebrated 
^between  persons  within  the  prohibited  degrees  of  con-  r  ^, -g  ^ 
saoguinity  or  affinity  should  be  ipso  facto  void,  and  not  ^  J 

merely  voidable;  and  then  enacts,  that  all  marriages  which  shall 
have  been  celebrated  before  the  passing  of  this  act  between  persons 
being  within  the  prohibited  degrees  of  affinity  shall  not  hereafter  be 
annulled  for  that  cause  by  any  sentence  of  the  ecclesiastical  court, 
unless  pronounced  in  a  suit  which  shall  be  depending  at  the  time  of 
the  passing  of  this  act  (dlst  August,  1835);  provided  that  nothing 
hereinbefore  enacted  shall  affect  marriages  between  persons  being 
within  the  prohibited  degrees  of  consanguinity."  It  further  enacts,(/) 
that  all  marriages  which  shall  hereafter  be  celebrated  between  persons 
within  the  prohibited  degrees  of  consanguinity  or  affinity  shall  be 
absolutely  null  and  void  to  all  intents  and  purposes  whatsoever.  It 
fTovideslg)  that  nothing  in  this  act  shall  be  construed  to  extend  to 
that  part  of  the  United  hjngdom  called  Scotland.(A) 

aHOtur;  tt  kaqiio  qntiqne  grada  connn-  Hans.  ParL  Deb.  2dth  vol  3d  sor.  p:  204. 

foiaiutis  qneoKiiie  oontin^t,  eodein  ejaa  Sir  William  FolleU  said,  **  thai  ht  believed 

Qxorein    oootinget  afiinitaUt    £radu,  quod  that  the  particular  relation  stood  witbia  the 

etiam  in  oontrariam  partem  cddem  ratioDO,  same  degree  ait  many  others  condemned  by 

fmloL    Keformatio  Legura,  tiL  23,  c.  1.  the  roarria?e  law,  as  the  brother's  wife  or 

(e)  5  dt  6  Will.  4,  ft.  5-L  the  nieoe  ot  tki  deeeased  wife.  And  although 

(/}  Sect  2.  man/  were  of  opinion  that  the  case  of  the 

(X)  Sect  3.  sister  of  a  dqpcasod  wife  came  not  within  the 

{k)  This  act  does  not  alter  or  define  the  prohibited  degrees,  he  could  not  help  think- 

Jegreee  of  affinity  and  consanguinity,  which  ing,  though  undoubtedly  many  marriages  of 

■re  left  as  before;  althoujfh  something  passed  that  kind  had  proved  happy,  it  would  lead  to 

in  the  debates  in  the  House  of  Commons,  great  evil  were  it  to  bo  understood  that  such 

frith  respect  to  its  being  advisable  to  intro-  marriages  would  be  vulid.**  Hans.  ParL  Deb. 

deee  ■  measure  for  Uiat  purpose.    Hani*.  30Ui  vol.  3d  ser.  IdH.  948 — 952.    See  post,  p. 

ParL  Deb.  30th  voL  3d  ser.  949.    It  was  166,  n.  (e) 

proposed  in  the  House  of  Commans,  to  ex-        Doubtful   whether    marriaget   of   Jew$ 

oept  ftoiQ  the  second  clause  of  the  act  the  within  the  above  act.] — In   consequence  of 

caee  of  e  man  desiring  to  marry  the  sister  of  doubts  which  had  arisen,  whether  the  roar- 

hb  deeeaaed  wife.    In  the  debates  upon  the  riages  of  Jews  are  or  are  not  affacted  by  the 

bill*  it  was  observed  with  respect  to  what  are  above  act,  a   bill  was  introduced,  in  June, 

caJlod  the  prohibited  degrees,  tliere  were  1837,  but  did  not  pass,  in  the  House  of  Coin- 

eouie  doabCs  whether  these  degrees  .were  mens,  by  Mr.  Buxton  and  Dr.  Lushingtiin, 

encfa  as  were  prohibited  by  Scripture,  as,  for  for  removing  such  doubts.    It  recited  the 

rhere  the  husband   marries  tlie  above  act,  and  that  the  marriages  of  persons 

Ibraier  wife.   Our  courts  of  law,  professing  the  Jewish  religion  have  been  ex- 

J  and  oommon,  have  decided  that  cepted,  by  divers  acts  of  y«it\Wiii«DX  ^aasAdi 

a  oMrrhige  within  those  degreeo  woo  iUcgai.  for  the  regulation  of  oMLTivai^^  timxi  >2m&  o*^ 
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r  #1 57  1  *Marriages  liable  to  be  objected  to  on  the  ground  of  the 
•-  J  affinity  of  the  parties,  are  by  this  statute  generally  made 

completely  valid  to  all  intents  and  purposes,  unless  there  was  a  suit 
depending  at  the  time  of  the  passing  of  the  act,  and  the  burthen  of 
bringing  the  case  within  the  exception  falls  on  the  promoter  of  the 
suit.  The  object  of  the  legislature,  to  be  collected  from  the  words  of 
the  statute,  was,  in  the  first  place,  to  prevent  such  marriages  in  future, 
by  rendering  all  such  marriages  null  and  void ;  and,  secondly,  to 
/  prevent  the  uncertainty  which  existed  under  the  old  law,  as  to  the 
klaltis  and  condition  of  children,  and  the  rights  they  have.  This  is 
not  done  absolutely  in  all  cases,  but  only  where  no  suit  was  depending 
at  the  time  of  the  passing  of  the  act 

Foundation  of  the  Ride  prohibiting  Marriages  between  near  Rela- 
tions J] — We  have  already  adverted (^)  to  the  general  prevalence  of 
laws  prohibiting  marriages  between  near  relations,  and  now  proceed 
to  consider  to  what  extent  this  rule  prevails  in  this  country. 

Incest,  or  the  crime  of  carnal  knowledge  between  persons  who  are 
near  of  kin,  has  been  forbidden  in  a  greater  or  less  extent  by  the  gen^ 
eral  custom  of  all  communities,  and  even  in  times  very  little  advanced 
in  civilization.  Thus,  the  source  of  this  law  seems  to  lie  in  the  native 
feelings  of  the  human  constitution,  and  not  merely  in  those  views  of 
policy  and  discipline,  thoueh  obvious  and  strong,  which  recommend 
the  enforcing  such  a  restramt(A) 

r  *158  1  *^'*®  degrees  prohibited  by  the  Levitical  law  are  such 
^  -I  as  are  said  to  be  aeainst  the  law  of  nature,  and  such  as 

are  against  the  Divine  positive  law.  Those  against  the  law  of  nature 
are  alT  marriages  between  the  ascending  and  descending  line  in  infin- 
iium^  and  this  is  said  to  be  contrary  to  the  law  of  nature,  because  it 
tends  to  the  destruction  of  the  natural  will  of  the  Creator,  which 
designed  the  preservation  and  continuance  of  such  inhabitants  of  the 
world  as  he  originally  created,  and  all  acts  of  men  that  lend  to  the 
destruction  of  such  species,  as  the  murder  of  an  innocent  person,  are 
said  to  be  against  the  law  of  nature;  and  therefore  incest  between  the 
ascending  and  descending  line,  is  contrary  to  the  law  of  nature ;  for 
the  mother  would  never  have  preserved  and  educated  the  female 
issue,  if  it  had  been  adthitted  to  yie  father  to  have  had  access  to  them : 
and  fathers  would  never  have  educated  and  preserved  their  male 


of  coMtDi^uiiiity  or  affiuitj  to  far  only  u  law  whatsocrer  to  the  oootrary  thereof  in 

the  aamo  are  prohibited  by  the  law  of  Moees,  any wiae  notwithstanding.   It  is  said,  Vangh. 

mt  interpreted  among  the  same  persons.    It  241, 312,  that  within  the  meaning  of  the  lUth 

ihen  recites  the  stat  6  dc  7  Will  4,  c  85,  s.  chapter  of  Leviticafi,  and  the  constant  prac 

9,  ante,  p.  65,  and  that  doubts  have  arisen  tice  of  the  commonwealth  of  the  Jews,  a  man 

whether  tlie  marriages  of  Jews  are  or  are  not  was  prohibited  not  to  marry  his  wife's  sister 

•fiected  by  the  provisions  of  the  abo?e  act ;  only  daring  her  life.    The  text  is,  **  Neither 

and  that  it  was  desirable  that  such  doubts  shalt  thou  take  a  wife  to  her  sister  to  Tex 

thould  be  removed;  and  then  propoaed  to  her,  to  uncover  her  nakedness  beside  the 

enact  that  no  marriage  already  or  hereafler  to  other  in  her  lifetime.**    Lev.  c.  xviit  v.  18. 
be  celebrated  between  any  two  persons  profess-        (g)  Ante,  p.  127. 
ing  the  Jewiah  religion  shall  be  impeached        (A)   See    Hame*s  Comm.    on    Laws   of 

.  or  rendered  void  or  voidable  by  reason  of  Scotland,  respecting  Crimes,  vol.  i.  p.  446 ; 

otmBangu'wity  or aifioity,  unless  tlie  same  be  Dwight**  Hebrew  Wife,  67.    ' 

witbJn  the  degroca  ofooosangmnity  or  iffiiiF 
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issoe,  if  tbey  might  have  ascended  the  bed  of  their  mothers.  There 
ifl  also  another  reason  why  this  is  called  unnatural,  and  that  is» 
because  it  destroys  the  natural  duties  between  parents  and  children ; 
for  the  parent  could  never  preserve  or  maintain  that  authority  that  is 
necessary  for  the  education  and  government  of  his  child,  nor  the  child 
that  reverence  that  is  due  to  the  parent,  in  order  to  be  educated  and 
governed,  if  such  indecent  familiarities  were  admitted.  There  like- 
Mrise  seems  to  be  a  natural  reason  against  this  or  any  near  intercourse 
between  collaterals,  which  is  drawn  from  that  which  is  observed  in 
brute  creatures ;  viz.  that  it  is  necessary  to  cross  the  strain,  in  order, 
to  continue  the  species.  It  may  be,  that  there  being  the  same  tone 
and  figure  in  the  blood,  and  a  similar  conformation  of  vessels,  the 
circulation  of  it  becomes  torpid  and  inactive;  whereas  a  new  mixture 
of  others  of  the  same  kind,  where  there  is  a  difierent  figure  and  motion 
of  the  blood  and  spirits,  may  add  a  new  vigour  and  ability  to  the 
animal  economy,  which  may  also  be  a  natural  reason  against  such 
sort  of  incest.(i) 

*Tho8e  prohibited  by  the  positive  Divine  law,  are  all  r    ^_g    ^ 
collaterals  to  the  third  degree ;  and  though  this  be  not  l*  J 

contrary  to  the  law  of  nature,  yet  it  seems  established  on  very  strong 
reasons,  for  if  a  concourse  between  brothers  and  sisters  might  be 
allowed,  or  their  marriages  be  tolerated,  the  necessity  there  is  that 
they  should  be  educated  together,  and  the  frequent  opportunities  they 
have  with  each  other,  would  fill  every  family  with  lewdness,  and 
create  heart-burnings  and  unextinguishable  jealousies  between  brothers 
and  sisters,  where  the  family  was  numerous ;  and  it  would  confine 
every  family  to  itself,  and  hinder  the  propagating  common  love  and 
charity  among  mankind,  because  there  would  be  a  danger  of  taking 
a  wife  out  of  any  family,  if  women  were  liable  to  be  corrupted  by 
such  vieious  freedoms.  This  prohibition  is  likewise  carried  to  uncles 
and  aunts,  nephews  and  nieces ;  because,  upon  the  death  of  the  father 
and  mother,  tney  come  into  the  education  of  the  children  loco  paren^ 
turn ;  and  by  consequence  it  was  necessary  to  propagate  the  same 
reirerence  of  blood  in  such  near  degrees,  that  the  uncle  misht  have 
the  same  regard  and  command  as  a  father,  and  a  niece  tne  same 
duty  as  a  daughter.  It  was  also  necessary,  in  order  to  perfect  the' 
union  of  marriage,  that  the  husband  should  take  the  wife's  relations, 
in  the  same  degree  to  be  the  same  as  his  own,  without  distinction,  and 
so  vice  vena;  for  if  they  are  to  be  the  same  person,  as  was  intended 
by  the  law  of  God,  they  can  have  no  difllerence  in  relations,  and  by 
consequence,  the  prohibition  touching  aflSnity  must  be  carried  as  far 
as  the  prohibition  touching  consanguinity.(J) 

It  is  observed  by  a  popular  writer,  in  order  to  preserve  chastity  in 
and  between  personsof  difierent  sexes,  brought  up  and  living 


flQCflOB 

Uisobi 


(i)  D^eneracy  is  Mid  to  be  the  come-  avarice  had  introdaced,  and  lor  which  the 

Wfioe  or  narriam  between  near  relatiom.  lanction  of  an  immoral  church  wat  to  be 

m  obawed  by  Mr.  SiKiliiey,  in  si^inf  the  purchaaed.**  1  Soathej*B  Hiaiory  of  the  Pea. 

ebaraoter  of  Ibe  modero  SpaoiUi  and  Porta,  innilat  War,  6 ;  I  Paria  It  FonbL  Med.  Jar* 

foeee  nobility,  **  The  lon^  contiooed  moral  168. 

deterioratioQ  of  the  privileged  cUiases  had        (j)  Glib.  Rep.  157,158;  Vaug;h.931,249^ 

prodooed,  in  many  inatancea,  a  visible  pby-  See  fiac.  Abr.  Marriage  (A) ;  Taffendor^, 

iieil  degeiwfscr;  and  this  tendency  was  book  6,  eh.  1,  as.  33,  36(  Mgntetqujeo^ book 

imetmmA  kf  tlwsa   ioeasloous  marrtafea,  3^  ch.  14. 
.IB  Wkcautaoi^  wJhieA  prido  siid 
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together  in  a  state  of  unreserved  intimacy,  it  is  necessary,  by  every 
method  possible,  to  'inculcate  an  abhorrence  of  incestuous  conjunc- 
tions; which  abhorrence  can  only  be  upholden  by  the  absolute  repro- 
bation of  all  commerce  of  the  sexes  between  near  relations.  Upon 
this  principle,  the  marriage  as  well  as  other  cohabitations  of  brothers 
r  ^.gQ  -|  and  sisters,  *^of  lineal  kindred,  and  of  all  who  usually  live 
^  ^  in  the  same  family,  may  be  said  to  be  forbidden  by  the 

law  of  nature. 

Restrictions  which  extend  to  remoter  degrees  of  kindred  than  what 
this  reason  makes  it  necessary  to  prohibit  from  intermarriage,  are 
founded  in  the  authority  of  the  positive  law  which  ordains  them,  and 
can  only  be  justified  by  their  tendency  to  diffuse  wealth,  to  connect 
families,  or  to  promote  some  political  advantage.(&) 

Different  Modes  of  computing  Degrees.] — Marriage  in  England  is 
forbidden  only  between  such  persons  as  are  prohibited  to  marry  by 
the  Levitical  law,  which  is  adjudged,  in  the  collateral  lines,  to  extend 
no  further  than  the  third  degree.  But  the  prohibition  is  equally  bind- 
lugN  whether  the  persons  are  related  by  affinity  or  consanguinity. 

The  civil  law  regards  consanguinity  principally  with  respect  to 
successions;  and  therein  very  naturally  considers  only  the  person 
deceased^  to  whom  the  relation  is  claimed ;  it  therefore  counts  the 
degrees  of  kindred  according  to  the  number  of  persons  through  whom 
the  claim  must  be  derived ^rom  him. 

The  canon  law  regards  consanguinity  principally  with  a  view  to 
prevent  incestuous  marriages  between  those  who  have  a  large  portion 
of  the  same  blood  running  in  their  respective  veins ;  and  therefore 
looks  up  to  the  author  of  that  blood  as  the  common  anceslor,{l) 

In  computing  the  degrees  according  to  the  Roman  law,  every  per- 
son who  was  generated  made  a  degree,  without  reckoning  the  common 
stock.  By  this  rule,  father  and  son  were  in  the  first  degree  of  con« 
sanguinity,  because  the  son  is  the  only  person  generated :  brothers  in 
the  ^cond,  uncle  and  nephew  in  the  third,  and  first  cousins  or  cousins 
german  in  the  fourth,  and  second  cousins  in  the  sixth. 

The  computation  of  the  decrees  of  propinquity  in  the  canon  law 
agrees  preciselv  with  that  in  the  Roman,  in  the  direct  or  right  line  of 
ascendants  and  descendants ;  but  in  the  collateral  the  canonists  com- 
pute,  not  by  the  number  of  persons  descended  on  both  sides,  from  the 
common  stock,  but  by  the  number  of  generations  upon  one  side  only, 
r  ^.g|  1  According  to  this  ^reckoning  cousins-german  arc  in  the 
^  -l  second  degree,  because  each  of  them  is  but  two  generations 

distant  from  the  grandfather,  who  is  the  common  stock ;  whereas  they 
are  by  the  Roman  rule  in  the  fourth.  In  the  unequal  collateral  line, 
where  one  of  the  two  is  farther  removed  than  the  other  from  the 
common  stock,  the  canon  law  reckons  the  distance  by  the  number  of 
ffenerations  of  the  person  farthest  removed.  Thus  a  niece  is  related 
in  the  second  degree  to  her  uncle,  because  she  is  related  in  the  second 
degree  to  her  grandfather,  the  common  stock,  and  by  the  same  rule 
she  is  no  farther  removed  from  her  uncle's  son ;  which  abundantly 
discovers  the  absurdity  of  that  mode  of  reckoning.(m) 

{k)  Paley*s  Moral  and  PotitiMl  PhikMophy,        (m)  Enk.  Init  book  1,  tit.  6,  s.  a    See  t 

Aoak  3,  pmrl  3,  eb.  5,  p.  311,  dOth  ed.  Browne**  a«U  Lnr,  61,  64;  Wood**  CHrtt 

(i)  SBL  Comm.  234.  Uir«U^U1;T%T^ftCtfUUwt390,9». 
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By  the  old  canon  law,  and  the  early  decretals,  marriages  were 
prohibited  down  as  far  as  the  seventh  degree ;  that  is,  persons  who 
might  be  by  the  civil  law  computation  in  the  twelfth  degree  to  one 
another,  were  prohibited  marriage  by  reason  of  too  great  proximity 
of  blood.  This  prohibition  was  reduced  to  the  fourth  degree,(n)  at 
which  it  now  stands  in  countries  where  the  canon  law  prevails  by  the 
fourth  council  of  Lateran,  which  was  held  in  the  year  1216.  The 
canon  law  prohibits  in  the  fourth  degree,  which  is  that  of  second 
cousins,  and  the  civil  allows  in  the  same  degree,  which,  according  to 
the  civil  law  computation,  is  that  of  first  cousins.  And  this  perhaps 
accounts  for  a  vulgar  apprehension  which  is  said  to  have  prevailed 
in  this  kingdom,  that  first  cousins  may  marry  but  second  cousins  may 
iiot.(o) 

♦The  laws  of  England  agree  with  the  civil  law  in  this  r  ^,^n  -i 
instance,  and  both  with  the  Levitical.(/>)  ^  -I 

The  relations  of  the  husband  stand  in  the  same  degree  of  affinity  to 
the  wife,  in  which  they  are  related  to  the  husband -by  consanguinity; 
which  rule  holds  also,  ^  converso,  in  the  case  of  the  wife's  relations. 
Tfans  where  one  is  brother  by  blood  to  the  wife,  he  is  brother  in  law, 
or  by  affinity,  to  the  husband.  But  there  is  no  affinity  between  the 
husband's  brother  and  the  wife's  sister,  which  is  called  by  doctors 
affinitas  affinitatis ;  because  there  the  connection  is  formed  not  between 
one  of  the  spouses  and  the  kinsmen  of  the  other,  but  between  the  kins^ 
men  of  both.(qr) 

The  Levitical  computation  of  degrees  is  the  same  as  the  computa- 
tion in  the  civil  law,  oy  which  there  are  counted  as  many  degrees  ab 
there  are  persons,  the  common  stock  not  being  reckoned.  This  was 
also  the  ancient  manner  of  computing  by  the  canon  law,  according  to 
some  authors,  who  suppose  that  Pope  Alexander  the  Second,  perceiv- 
ing dispensations  to  be  greatly  lucrative  to  the  church,  and  being  at 
the  same  time  conscious  that  it  had  universally  obtained  that  persons 
might  marry  in  the  fourth  degree,  began  a  new  computation,  accord- 
ing to  which  the  canonists  have  since  reckoned  all  degrees,  in  the 
equal  trdnsoersal  lines  from  the  common  stock  on  one  only ;  and  in 
the  unequal  transversal  lines,  according  to  the  distance  of  that  person 
who  is  remotest  from  the  common  stocK.(r) 

it  is  evident  from  this  alteration  in,  or  revival  of,  the  canon  law, 
that  not  only  first  cousins,  but  also  second  and  third  cousins,  were 


In  lioei  recU  jui  civile  et  et  canonicam  distant  inter  ec.    Hinc,  e.  g.  avi  soror  cog. 

oonapirajit.    Tot  enim   utruniquo  numerat  nata  mihi  est  gradu  quarto  juria  civilis,  gra- 

gradus,  quot  sAnt  general iones.     Hinc  pater  du  tertio  juris  canonici. — Iieioeccius  E^m. 

ct  filia  lino,  avua  et  neptis  duobus ;  proavia  lib.  1,  tit.  10,  de  Nuptiis,  as.  154,  155.    See 

ci  pranepos  tribos  gradibus  distant  In  Iinr&  Voet,  lib.  2.3,  tit.  2,  s.  29. 
obltquA  joa  civile  eandem  servat  regulam.         (n)  Sim.  Van.  Lcewcn  Cens.  For.  L.  13, 

Canonicum  distinguit  inter  lincam  obliquam,  n.  lU;  Carpzov.  Jurisprud.  Eccl.  L.  2,  def. 

equ^iem  et  inequaUm^cide  illl  suppeditur  78;  Gilfs.  C/od.  497. 

axioma:    qoot   gradibus  personte   cognattc        (o)  Taylor's  Civil  Law,  331  ;  Wood's  Civil 

distsBt «  eommnni  atipite  tot  gradibus  inter  Lav^,  117. 
■e  distant  Hinc  fratcr  a  aorore  jure  civili  dis.        ( p)  Insf.  24  a. 
tat  aecuDdo:   jure  canonico    primo  gradu         (9)  Ersk.  Inst  book  1,  tit  6,  s.  8. 
coofobrini  jure  civili  quarto;  jure  canonico        (r)  Dccrct.  part  2,  cans.  35,  q.  5;  Har* 

aeeondo  grftdn.    De  ineqaali  linea  regul.im  ris's  Justinian,  lib.  1,  lit  IQ^i^.^^^*^^.    "^x^tt 

liclMt;  <|aot  gradiboi  persona  remolior  distat  Gijb.  R.  150. 
A  coamioiii  fllptifv,  toi  gradibua  penunw 
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prohibited  from  matrimoDy ;  nor  is  it  less  evideot  that  so  extensile  a 
prohibition  must  have  caused  frequent  dispensations. 

Statutes  limiting  the  prohibiied  Degrees. 

The  intention  of  the  statutes,  which  will  now  be  mentioned,  and 
upon  which  the  computation  of  degrees  is  at  present  founded,  was  to 
restore  the  Levitical  computation. 

r    *ir3    1      *^y  statute  25  Hen.  8,  c.  22,  ss.  3,  4,(.?)  it  is  enacted 
t  J  as  follows:  Since  many  inconveniences  have  fallen   by 

reason  of  marrying  within  the  degrees  of  marriage  prohibiied  by 
God's  laws,  that  is  to  say,  the  son  to  marry  the  mother  or  the  step- 
mother; the  brother  the  sister;  the  father  the  son's  daughter,  or  his 
daughter's  daughter;  or  the  son  to  marry  thedaughter  of  his  father's 
procreate,  and  born  by  his  stepmother  ;  or  the  son  to  marry  his  aunt, 
oeing  his  father's  or  mother's  sister;  or  to  marry  his  uncle's  wife ;  or 
the  father  to  marry  his  son's  wife;  or  the  brother  to  marry  his 
brother's  wife ;  or  any  man  to  marry  his  wife's  daughter,  or  his  wife's 
son's  daughter,  or  his  wife's  daughter's  daughter,  or  his  wife's 
sister;  which  marriages  albeit  they  be  prohibited  by  the  laws  of  God, 
yet  nevertheless  at  some  time  they  have  proceeded  under  colour  of 
,  dispensation  by  man's  power;  it  is  enacted,  that  no  person  shall  from 
henceforth  marry  within  the  said  degrees. 

Provided,  that  this  article  concerning  prohibitions  of  marriages 
within  the  decrees  aforementioned  shall  always  be  taken  and  inter- 
preted of  such  marriages,  where  marriages  were  solemnized,  and 
carnal  knowledge  was  had. — s.  14. 

And  by  the  28  Hen.  8,  c.  7,  s.  7,(Q  it  is  in  like  manner  enacted 
thus :  Since  many  inconveniences  have  fallen  by  reason  of  the  mar- 
rying within  the  degrees  of  marriage  prohibited  by  God's  law,  that  is 
to  say,  the  son  to  marry  the  mother,  or  the  stepmother  carnally  known 
by  his  father  ;  the  brother  the  sister;  the  father  his  son's  daughter,  or 
his  daughter's  daughter ;  or  the  son  to  marry  the  daughter  of  his 
father,  procreate,  and  born  by  his  stepmother ;  or  the  son  to  marry 
his  auntf  being  his  father's  or  mother's  sister;  or  to  marry  his  uncle's 
wife,  carnally  known  by  his  uncle ;  or  the  father  to  marry  his  son's 
I  *164  1  ^''®»  carnally  known  by  his  son  ;  or  the  brother  to  marry 
■•  ■'♦his  brother's  wife,  carnally  known  by  his  brother;  or 

any  man  married,  and  carnally  knowing  his  wife,  to  marry  his  wife's 
daughter,  or  his  wife's  son's  daughter,  or  his  wife's  daughter's  daugh- 
ter, or  his  wife's  sister. 

And  further  to  declare  the  meaning  of  these  prohibitions,  it  is  to  be 
understood,  that  if  it  chance  any  man  to  know  carnally  any  woman, 
that  then  all  and  singular  persons,  being  in  any  degree  of  consan- 

(f)  Dr.  Gibson  says  the  above  act  is  re-  and  Dr.  Gibson  (Gibs.  Cod.  496)  thinks  it  to 

pealed  by  the  28  Hen.  8,  c.  7,  s.  3,  and  by  be  repealed ;  but  which,  in  the  cases  of  Har* 

the  1  Mar.  sess.  2,  o.  1,  s.  3,  and  which  Mr.  rtsonand  BurwelL,  Vaugh.  215;  2  Vent  11 ; 

Kay  takes  notice  of  as  repealed,  but  which  and  Hill  v.  Good,  Vaugh.  325,  is  said  to  b« 

Mr.   Hawkins  and  Mr.  Raithby  insert   in  unrepealed.    This  act  was  repealed  by  1  & 

their  edition  of  the  statutes,  as  being  in  force  2  P.  &  M.  c.  8,  s.  4,  so  far  as  concerned  a 

and  unrepealed.  prohibition  to  marry  within  tho  prohibited 

(/J  Tbia  Btatute  i§  not  in  the  collection  of  degrees,  and  does  not  appear  to  have  been 

Mr,  HmwkioM,  Mr.  Kay  ot  Mr.  Raithby;  teVived.    fiMatatl  £lis.e.l«s.4. 
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guiiiity  or  affinity,  as  is  above  written,  to  any  of  the  parties  so  car- 
nally oflTending,  shall  be  deemed  to  be  within  the  cases  and  limits  of 
the  said  prohibitions  of  marriage ;  all  which  marriages,  albeit  they 
be  prohibited  by  the  laws  of  God,  yet  sometimes  have  proceeded  under 
colour  of  dispensation  by  man's  power ;  it  is  enacted,  that  from 
henceforth  no  person  shall  marry  within  the  degrees  afore  rehearsed. 
— SS.10&11. 

And  by  32  Hen.  8,  c.  38,(tf)  all  such  marriages  as  shall  be  con- 
tracted between  lawful  persons  (as  by  this  act  we  declare  all  persons 
to  be  lawful,  that  be  not  prohibited  by  God's  law  to  marry)  such  mar- 
riafi^es  being  contracted  and  solemnized  in  the  face  of  the  church, 
and  consummate  with  bodily  knowledge  or  fruit  of  children  or  child 
being  had  therein,  between  the  parties  so  married,  shall  be  deemed 
lawful,  just,  and  indissoluble ;  notwithstanding  any  pre-contract  not 
consummate  with  bodily  knowledge,  which  either  of  the  parties  so 
married  or  both  shall  have  made,  with  any  other  person,  before  the 
time  of  contracting  that  marriage,  which  is  solemnized  and  consum- 
mate, or  whereof  such  fruit  is  ensued  or  may  ensue  as  aforesaid ;  and 
notwithstanding  any  dispensation,  prescription,  law,  or  other  thing 
granted  or  confirmed  by  act  or  otherwise ;  and  no  reservation  or 
prohibition,  God's  law  except,  shall  trouble  or  impeach  any  marriage 
without  theLevitical  degrees;  and  no  person  shall  be  admitted  in  tne 
spiritual  court  to  any  process,  plea  or  allegation  to  the  contrary. 

The  latter  act  differs  from  the  preceding  in  this,  that  if  any  man 
carnally  know  any  woman,  all  persons  in  any  degree  of  r  %\aK  i 
^consanguinity  or  affinity  of  the  parties  so  ouending  are  '-  -* 

within  the  prohibition,  in  like  manner  as  if  the  parties  carnally  know- 
ing one  another  had  been  married ;  for  example  if  a  man  carnally 
know  a  woman,  not  marrying  her,  he  is  prohibited  to  marry  her 
daughter  or  daughter's  daughter,  or  h  converso.  In  other  respects 
the  two  statutes  agree.,  The  slat.  98  Uen.  8,  c.  7,  is  said  to  be  in 
force.(a;)  And  by  the  2  &  3  Ed.  6,  c.  23,  before  mentioned,  it  is  thus 
enacted,  as  concerning  precontracts,  the  said  statute  of  the  32  Hen.  8, 
c  38,  shall  be  repealed,  and  he  of  no  force  or  effect,  and  be  reduced 
to  the  estate  and  order  of  the  king's  ecclesiastical  laws  of  this  realm  ; 
so  that  when  any  cause  or  contract  of  marriage  is  pretended  to  have 
been  made,  it  shall  be  lawful  for  the  king's  ecclesiastical  judge  of 
that  place  to  hear  and  examine  the  said  cause,  and  (having  the  said 
contract  sufficiently  and  lawfully  proved  before  him)  to  give  sentence 
for  matrimony,  commanding  solemnization,  cohabitation,  consum- 
mation, and  tractation,  as  becometh  man  and  wife  to  have,  with 
inflicting  all  such  pains  upon  the  disobedients  and  disturbers  thereof* 
as  before  the  statute  he  might  have  done.(y)  Provided,  that  this  act 
do  not  extend  to  make  good  any  of  the  other  causes,  to  the  dissolution 

• 

(«)  This  act  wu  repealed  by  2  &  3  Edw.  &  3  Edw.  6,  c.  23. 

6,  e.  93,  to  ftr  u  relates  to  the  not  annallini;  (x)  Vau(|rh.  215.    It  is  said  that  the  stat- 

■mrrkgoi  fer  oaase  of  pre.<X)ntruct,  and  oon.  ute  28  Hon.  8,  c  7,  was  revived  by  the  revi- 

fiiiued  as  to  the  other  parts  of  it    By  1  &,2  ver  of  the  28  Hen.  8,  c.  16,  in  I  Eliz.,  and 

P.  &  BL  e.  8,  s.  4,  this  act  was  wholly  re-  made  as  efl^ctual  as  before  it  was  repealed, 

pealed,    t^  1  BIb.  c.  1,  s.  3,  so  much  of  and  so  it  continues ;  Vaugh.  325. 

thb  eel  ie  revited  ee  was  not  repealed  by  2  (y)  Section  2. 

Jdlt,  1841.— M 
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or  disannulling  of  matrimony,  which  be  in  the  said  act  spoken  bf  and 
disannulled ;  but  that  in  all  other  causes,  and  other  things  therein 
mentioned,  the  said  act  do  stand  in  force.(z) 

The  33  Hen.  8,  c.  6,  (Ir.)  is  the  statute  in  Ireland  corresponding 
exactly  with  32  Hen.  8,  c.  88 ;  the  Irish  statute  was  repealed  by  3  & 
4  Ph.  &  M.  c.  8,  (Ir.,)  but  is  revived  as  to  so  much  only  as  concerns 
decrees  of  consanguinity  by  2  Eliz.  c.  1,  s.  2,(Ir.)(a.) 

The  object  of  these  acts  is  to  prevent  the  impeaching  marriages 
for  consanguinity  or  affinity  without  the  Levitical  degrees.  The 
words,  "  God's  law  except,"  refer  to  cases  of  natural  impotency, 
polygamy  and  adultery;  for  if  the  act  had  been  general,  that  no  mar- 
r  ^,Qg  -jriage  shall  be  impeached  without  *the  Levitical  degrees, 
^  •'it  might  have  include(l  cases  of  that  description.     Pre- 

viously to  these  statutes,  the  distinction  between  lawful  and  unlawful 
marriages  certainly  existed  in  this  country,  and  the  lawfulness  of 
them  depended  upon  the  divine  law  and  the  canon  law,  to  judge  of 
which  the  common  law  judges  had  no  cognizance.  No  instance  of 
any  prohibition  of  the  spiritual  court  for  questioning  a  marriage,  can 
be  found  before  these  acts.(6)  Since  the  stat.  32  Hen.  8,  c.  38,  it  has 
been  cleariy  agreed,  that  if  the  spiritual  courts  proceed  to  impeach 
or  dissolve  a  marriage  out  of  the  Levitical  degrees,  that  then  the 
temporal  courts  are  to  prohibit  them ;  for  by  that  statute  all  mar- 
riages that  are  out  of  those  degrees  are  declared  to  be  good  and  law- 
ful; and,  therefore,  if  the  spiritual  court  molest  persons  in  doing  that 
which  is  declared  lawful  to  be  done  by  the  statutes  of  the  realm,  they 
are  by  the  temporal  courts  to  be  prohibited,  because  they  exceed  their 
jurisdiction,  thus  bounded  by  the  temporal  ktw ;  but  where  the  law 
has  not  bounded  them,  their  jurisdiction  still  continues ;  and,  therefore 
within  the  Levitical  degrees  they  are  still  judges  of  incest(c) 

The  degrees  of  proximity  specified  in  the  18th  chapter  of  Leviticus, 
are,  by  the  statute  32  Hen.  8,  c?  38,  adopted  as  the  legal  degrees  of  • 
marriages  in  the  divine  law.  The  law  in  Leviticus(d)  is,  "  that  none 
of  you  shall  approach  to  any  that  is  next  of  kin  to  uncover  their 
r  ^,Q,y  -1  nakedness,"(e)  which  words  *being  general,  must  be  un- 
L  J  derstood  and  expounded  by  the  examples  from  the  6th  to 

(x)  Section  4.  iwear  unto  thee  saith  the  Lord  God,  and 

(a)  See  1  BrowDe*8  Civil  Law,  64.  thou  becamest  mine.**    On  the  other  hand, 

(6)  Vaugh.  213.  several  texts  of  Scripture  are  cited  for  show- 

(c)  ButUr  V.  GoBtriU,  Gilb.  R.  156 ;  JNbr-  ing  that  uncovering  the  nakedness  means, 
riion  V.  Burwell^  Vaugh.  906.  when  used  for  carnal  knowledge,  not  the 

(d)  Chap.  18,  V.  6.  lawfhl  use  of  the  marriage-bed,  but  adulter/ 

(e)  It  has  been  contended  that  tliis  ex.  or  ibmication ;  Ezekiel,  c.  16,  v.  15 — 34;  lb. 
pression  is  never  u.Hed  throughout  Scripture  c  23;  Isaiah,  c.  47,  v.  1,  3;  lb.  c.  3,  v. 
to  signify  marriuge^  but  Uie  contrary  ex-  16, 17;  Jeremiah,  o.  13,  v.  22,  26,27;  Na- 
pression  is  always  used  in  the  case  of  mar.  hum,  c.  3,  v.  4,  5.  See  the  case  of  Mar* 
riage,  viz.  spreading  a  skirt  over  a  woman  riages  between  near  Kindred.  London, 
and  covering  the  nakedness.  Dr.  Hammond  1756,  8vo.  The  celebrated  Sir  William 
Mr.  Poole,  Bishop  Patrick,  Mr.  Pyle.  Thus  Jones,  in  a  letter  says,  **  I  cannot  help  believ- 
in  Ruth,  c.  3,  v.  9,  **  Spread  thy  skirt  over  ing  that  the  whole  chapter  from  which  our 
the  handmaid,**  or,  as  explained  by  Mr.  degrees  of  marriage  are  called  Letiiical^ 
Poole  on  Ruth,  "take  me  to  be  thy  wife,  and  contains  the  laws  against  all  obscenity  what' 
perform  the  duty  of  a  husband  unto  me.**  ever,  but  especially  against  the  unnatural 

,So  Ezckicl,  c.  16,  ?.  8,  **  When  I  passed  by  proitittttiona  committed  by  the  idolaters  of 

thee,  and  looked  upon  thee,  behold  thy  time  Canaan  and  Egypt**     It  has  been  contended, 

wag  the  time  of  Jove ;  and  1  spread  my  shirt  that    the    senienco  wherein    the   Levitical 

oyer  thee,  and  covered  thy  nakedness ;  yea,  1  degroea  axe  vieulioned^  prooeods  npon  the 
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the  20th  verse,  ampng  which  are  many  prohibitions  to  collaterals  in 
the  third  degree,  both  in  affinity,  and  consanguinity ;  but  there  is  no 
example  of  collaterals  in  the  fourth  degree,  either  in  affinity  or  con- 
sanguinity, and  therefore  the  law  of  marriage  opens  to  relations  in  the 
fourth  degree ;  and  the  Jewish  lawyers,  in  computing  their  degrees, 
computed  them  according  to  the  natural  order  ot  things ;  that  is  from 
the  propositus  up  to  the  common  stock,  and  so  down  to  the  other  rela* 
tions.(/)  By  this  mode  of  computation,  all  marriages  of  collaterals 
in  the  third  degree  are  unlawful,  and  all  marriages  in  the  fourth  degree 
are  lawful.(^) 

Table  of  Degrees.y—The  provision  in  the  statute  32  Hen.  8,  c-  38, 
that  no  prohibition,  God's  laws  excepted,  shall  impeach  any  marriage 
without  the  Levitical  degrees,  was  defined  *and  reduced  r  ^,gg  -. 
to  a  greater  certainty  by  a  table  framed  not  merely  ac-  ^  J 

<x>rding  to  the  letter,  but  according  to  the  spirit  of  the  Levitical  law. 
This  table  was  set  forth  by  Archbishop  Parker,  and  published  in  the 
vear  1563,  and  is  usually  called  Archbisnop  Parker's  Table  of  Degrees. 
rbe  99th  canon  of  1603  refers  to  this  table,  and  declares  that  *'No 
persons  shall  marry  within  the  degrees  prohibited  by  the  laws  of  God, 
and  expressed  in  a  table  set  forth  by  authority  in  the  year  1563  ;(A) 
*and  all  marriages  so  made  and  contracted  shall  be  ad-  r  ^.^g  -. 
judged  incestuous  and  unlawful,  and  consequently  shall  be  ^  -| 

lie^  of  diow  degree!  being  by  di?iiie  law,  Appendix  to  the  «bo?e  work.    It  ii  alio 

the  legal  degrees  of  marriage,  and  are  adopl-  argued,  that  the  mention  of  the  Let ttioal 

•d  bj  the  I^islatare  as  iUuttratumi  of  the  degrees,  in  the  32d  Hen.  8,  is  onlj  bj  waj 

law  of  God,  and  not  Made  the  Hmit  of  legal  of iostance,  and  not  as  a  legislative  enact- 

narriage  by  the  political  laws  of  England,  ment,  that  those  degrees  shall  be  considered 

That  tSs  expression,  Levitical  degrees,  being  as  msrking  the  prohibitions  by  the  divine 

a  general  one,  and  adopted  as  the  general  law.    The  treatise  was  written  with  a  view 

law  of  marriage,  may  have  particular  excep-  to  tlie  obtaining  a  declaratory  act  npon  the 

tions ;  and  it,  therefore,  any  instance  can  bo  sabjeet  for  ooofirmio|r  mudk  marriages. 

pot  wherein  it  may  appear  that  a  marriage,  (/)  Selden  Uxor  Hebraiea,  lib.  1,  c.  4. 

IhoQgh  within  those  degrees,  be  nevertheless  (r)  Gilb.  158. 

divinely  legal,  that  then  soch  marriage  would  (A)  The  table  set  forth  in  the  year  1563  is 

be  protected  by  the  32  Hen.  8,  c  38,  against  as  follows : 

toy    ecelestastical    prohibition.      A    very  **  An  admonition  to  all  soch  as  shall  intend 

learned  argument  upon   this   subject  was  heresAer  to  enter  the  state  of  matrimony 

pnblisbed    by  Mr.  Alley ne,   entitled.  The  godly  and  sgreeable  to  the  laws. 

Legal  Degrees  of  Marriam,  stated  and  con-  **  First,  that  they  contract  not  with  such 

■dered.  Xondon,  1810,  Sd  ed.    The  object  persons  as  be  heretfler  expressed,  nor  with 

of  the  argument  is  to  show  by   a  critical  any  of  like  degree,  against  the  law  of  God, 

examination  of  the  1 1th  chapter  of  Leviticus,  and  the  laws  of  the  rttlm. 

and  a  comparison  of  it  with  the  25th  chapter  **  Secondly,  that  they  make  no  secret  oon- 

of  Deuteronomy,  (which  especially  enjoins  tracts,  without  consent  and  counsel  of  their 

a   marriage  with  the  wile  of  a  decnsed  parents  or  elders,  under  whose  authority  the^ 

brother,)  that  the  former  relates  not  to  pro-  be,  contrary  to  GodV  laws  and  man's  ordt- 

hibitioos  of  marriage,  but  to  adultery.    This  nances. 

eonstnictioo  b  approved  by  the  correspond-  **  Thirdly,  that  they  contract  not  anew 

aaoe   of  several    eminent    scholars,    and,  with  any  other,  upon  divorce  and  separatioo 

aaaoDgst  others,   Sir  William   Jones,  and  made  by  the  judge  for  a  time,  the  Jaws  yet 

Mfwal  En^isfa  divines,   contained  in  the  standing  lo  this  contrary. 

A  man  may  not  marry  his  A  woman  may  not  marry  her 

X*  Gruuknother.  1.  Grandfather. 

S.  Grand&ther's  wifo.  2.  Grandmother's  husband. 

JL  WifiiPe  grandmother.  3.  Husband's  grand&tber. 

4.  Father's  sister.  4.  Father's  brother. 

A.  Molhii's  sister.  &  Motber^t  bK^Om. 
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dissolved,  as  void  from  the  beginning*  and  ihe  parties  so  married 
shall  by  course  of  law  be  separated.*' 

Construction  of  the  Statutts  as  to  prohibited  Degi^eesJ] — For  the 
better  understanding  of  these  prohibitions,  with  the  grounds  and  limita- 
tions of  them,  the  following  special  rules  are  mentioned  by  Gibson  as 
having  been  laid  down  botn  by  lawyers  and  divines: 

First,  that  marriages  in  the  ascending  and  descending  line,(i)  that 
is,  of  children  with  their  father,  grandfather,  mother,  grandmother, 
and  so  upwards,  are  prohibited  without  limit;  because  they  are  the 
cause  (immediate  or  mediate)  of  their  being:  and  it  is  directly  repug- 
nant to  the  order  of  their  nature,  which  halh  assigned  several  duties 
and  offices  essential  to  each,  that  would  thereby  be  inverted  and  over- 
thrown. A  parent  cannot  obey  a  child ;  and  therefore  it  is  unnatural 
that  a  parent  should  be  a  wife  to  a  child.  A  parent,  as  a  parent,  hath 
a  natural  right  to  command  and  correct  a  child  ;  and  that  a  child,  as 
husband,  should  command  and  correct  the  same  parent  is  unnatu- 
ral.(Ar)  To  which  we  may  add,  the  inconsistency,  absurdity,  aod 
monstrousness  of  the  relations  to  be  begotten  if  such  prohibition  were 
not  absolute  and  unlimited.  The  son  or  daughter,  for  instance,  bom 
of  the  mother,  and  begotten  by  the  son,  considered  as  born  of  the 
mother,  would  be  a  brother  or  sister  to  the  father ;  but  as  begotten  by 
him  would  be  a  son  or  daughter.    So  the  issue  procreate  upon  the 


6,  Father's  broUMr*i  wiie. 

7.  Molber*8  brother's  wilt, 
a  Wift*sftther*ssistM-. 

9.  Wife's  motfaflr*!  sister. 

10.  Xolber. 

11.  StepmoUier. 
la.  Wife's  mother. 

13.  Daughter. 

14.  Wife's  daoffhtw. 
1&  Soo*s  wife. 

16.  Sister. 

17.  Wife's  sister, 
la  Brother's  wife. 
10.  Son's  daughter. 

SO.  Daughter's  daofhter. 
21.  Son's  son's  wife. 
SSI.  Daogbtor's  son's  wife. 
93.  Wife's  sob's  daughter. 
SI  Wife's  daughter's  daoghtei 

55.  Brother's  daughter. 

56.  Sister's  daugmer. 

57.  Brother's  soo'to  wife. 

58.  Sister's  son's  wife. 

59.  Wife's  brother's  daughter. 
30.  Wife's  sister's  daughter. 


6.  Father's  sister's  husband. 

7.  Mother's  sister's  husband. 
Q,  Husband's  father's  brother. 
9.  Husband's  mother's  brother. 

10.  FaUier. 

11.  Step&ther. 

IS.  Husband's  father. 

13.  Son. 

14.  Husband's  son. 

15.  Daughter's  husband. 

16.  Brother. 

17.  Husband's  brother, 
la  Sister's, husband. 

19.  Son's  son. 

20.  Daughter's  son. 

SI.  Son's  dauffhter's  husband. 

3S.  Daughter's  daughter's  husband. 

23.  Husband's  son's  son. 

24.  Husband's  daughter's  son. 

25.  Brother's  son. 
S6.  Sister's  son. 

27.  Brother's  daughter's  husband. 

58.  Sister's  daughter's  husband. 

59.  Husband's  brother's  son. 
30.  Husband's  sister's  son. 


({)  Marriagv  fai  the  aaoending  and  do-  et  reliqoi  tantom  inter  eas  personas  sihi 

saending  line  «Sa  prohibited  without  limit,  inTioem  parcntum  ao  liberomm  loco  sunt, 

not  so  between   eoUitersli.     Mwt  ito»  t.  At  jus  canonicum  prohibitionem  ad  gradnn 

Burwellj  S  Ventr.  18.    Prima  regula  est,  auartum  sue  coroputationis  eztendit  idque  in 

nuptisB  inter  adsoendsntet  et  deseeodentes  linea  nqualL     Nam  in  inequali  respectus 

in  line&  rect&  in  infinitum  prohibentnr  quam  parentele  otiam   ulterius   impedit  nuptias. 

regulam  et  canones  et  ob  mores  hodiemi  Heineccios  Elem.  Jur.  Nat  lib.  1,  tit.  10, 

sequuntur.    Altera  regula  eft,  in  Nnet  obit-  per  Nuptiis,  ss.  15^  159. 
qui  equali  iure  cifili  seoondQa  gradus  sem-        {k)  See  Grotius  de  Jure  Belli  at  Pkcta,  libb 

ner  est  prohibitus,  qoartua  permisaos;    in  3,  c.  5. 
hmquaJj  tertiaa  mmper  jirabihitaib  qoarCiii 
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graDdroother,  as  borD  of  the  grandmother,  will  be  uncles  or  aunts  to 
the  father ;  but  as  begot  by  the  son,  they  will  be  sons  or  daughters  to 
him,  and  this  *in  the  first  decrees  of  kindred.  Further,  r  ^.^^  -. 
there  are  several  degrees  which,  although  not  expressly  L  J 

named  in  the  Levitical  law,  are  yet  prohibited  by  that,  and  by  the . 
statute  of  32  Hen.  8,  c.  38,  by  parity  of  reason,  which  is  thus  illus- 
trated in  the  Reformatio  Legum  :(/)  This  in  the  Levitical  degrees  is 
to  be  observed,  that  all  the  degrees  by  name  are  not  expressly  set 
down ;  for  the  Holy  Ghost  there  did  only  declare  plainly  and  clearly 
such  degrees,  from  whence  the  rest  might  evidently  be  deduced.  As, 
for  example,  where  it  is  prohibited  that  the  son  shall  not  marry  his 
mother,  it  followeth  also,  that  the  daughter  shall  not  marry  her  father. 
And  by  enjoining  that  a  woman  shall  not  marry  her  father's  brothery 
the  like  reason  requireth  that  she  shall  not  marry  her  mother's  brother. 
To  which  the  same  book  adds  two  particular  rules,  for  our  direction 
in  this  matter:  1.  That  the  degrees  which  are  laid  down  as  to  men, 
will  hold  equally  as  to  women  in  the  same  proximity,  2.  That  the 
husband  and  wife  are  but  one  flesh ;  so  that  he  who  is  related  to  the 
one  by  consanguinity,  is  related  to  the  other  by  affinity  in  the  same 
d^ree.(m) 

Upon  the  foregoing  rule,  from  parity  of  reason,  rests  the  pro- 
hibition against  marrying  a  wife's  sister,  which  is  well  expressea  by 
Bishop  Jewel  in  his  printed  letter  upon  that  point:  "  Albeit,"  says  he, 
^  I  be  not  forbidden  by  plain*  words  to  marry  my  wife's  sister,  yet  I  am 
forbidden  so  to  do  by  other  words,  which  by  exposition  are  plain 
enough.  For  when  God  commands  me  that  I  shall  not  marry  my 
brother's  wife,  it  follows  directly  by  the  same,  that  he  forbids  me  to 
marry  my  wife's  sister.  For  between  one  man  and  two  sisters,  and 
one  woman  and  two  brothers,  is  like  analogy  or  proportion."  And 
when  this  point  of  marrying  the  wife's  sister  came  under  considera- 
tion in  the  case  of  Hill  v.  Goodyfji),  though  it  was  alleged  that  the 
precept  prima  facie  seemed  to  be  only  against  having  two  sisters  at 
the  sanie  Ume,  and  prohibition  to  the  spiritual  court  was  granted,  yet 
aAerwards,  after  hearing  civilians,  a  consultation  was  granted  as  in 
a  matter  within  the  statute  of  32  Hen.  8,  though  the  former  statute  of 
38 Hen.  8  had  never  been  revived,  which  yet  it  virtually  was;  and 
there,  as  in  the  ^statute  of  25  Hen.  8,  the  wife's  sister  is  p  ^.,^.  -. 
expressly  prohibited,  (o)  ■-  ^ 

It  is  now  most  clearly  settled,  that  a  marriage  between  a  man  and 
his  late  wife's  sister  is  incestuous,  as  being  within  the  prohibited 
degrees.    In  a  recent  case  for  setting  aside  a  marriage  on  that  ground, 

(I)  FoL23,a.  petcbing  it;  for  marriagci  not  to  be  im- 

(m)  Gibs.  Cod.  498.  petchcd  most  be  wiUioal  the  degreci,  and  for 

(»)  Vuifh.  305.  that  eocne  marriages  within  the  degrees  may 

(•)  Gibs. 419;  Vangh.  303;  3  Keb.  166.  be   lawful;  3dly,  that  if  Uie  marriage  be 

**  Ib  this  ease  Vaaghan,  C.  J.  affirmed,  1st,  without  the  Levitical  deffrees,  yet  it  is  a  roar- 

tlM  marfiMe  to  be  ezpresslj  prohibited  in  riage  prohibited  by  God*ii  law,  and  therefore 

the  18lh  Xeriticns,  and  then    it  must  be  to.be  impeached,  notwithstanding  the  stat. 

within  the  Leritieal  degrees ;  Sdly,  if  it  were  32  Hen.  8,  whose  words  are,  "  no  marriage, 

not  tg  prohibited,  yet  it  is  not  a  marriage  God's  law  excepted,  shall    be    impead^d 

witlKMt  those  degrees,  bat  within  them ;  and  without  the  Levitical  degrees."    Vaugb.  R. 

th—fae  no  prabibition  would  lie  for  im-  305. 

V  2 
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the  libel  in  the  first  place  pleaded  the  marriage  of  the  father  and 
mother  of  the  party  in  the  suit  in  October,  1799 ;  it  pleaded  the  birth 
of  several  children,  and  amongst  others  of  a  daughter  born  on  the 
4th  January,  1807,  and  baptized  Anna  Rachel  Louisa,  and  who  was 
the  first  wife  of  Mr.  Sherwood.  It  then  pleaded  the  birth  of  another 
daughter  on  the  14th  June,  1812,  who  was  baptized  Emma  Sarah, 
and  who  was  the  party  in  the  cause  ;  so  that,  at  the  date  of  the  mar- 
riage, she  was  not  a  minor  but  of  full  age.  The  libel  then  pleaded 
the  marriage  of  the  elder  of  the  two  sisters  on  the  17lh  July,  18^, 
at  the  parish  of  St.  George,  Bloomsbury,  by  license ;  and  that  the 
issue  of  that  marriage  were  two  children,  both  living.  It  pleaded  the 
dealhof  Mrs.  Sherwood,  the  first  wife,  on  the  3d  April,  1834,  and 
then  set  forth  the  law  applicable  to  the  question  before  the  court, 
namely,  the  law  and  canons  ecclesiastical,  then  in  full  force  in  this 
kingdom,  particularly  the  99th  canon  of  1603,  as  to  marriages  within 
the  prohibited  degrees.  It  then  pleaded,  that  by  the  first  table  of  the 
'  degrees  of  marriage,  set  forth  by  Archbishop  Parker,  in  the  year 
1563,  it  is  expressly  ordered  that  a  man  may  not  marry  his  wife's 
sister ;  and  it  then  referred  to  the  canon  and  table.  The  10th  article 
of  the  libel  pleaded,  that  immediately  after  the  marriage,  for  the  pur-- 
pose  of  preventing  the  marriage  coming  to  the  knowledge  of  the 
lather  and  her  family,  and  as  previously  arranged,  Miss  Ray  returned 
r  #,,yo  -I  *to  her  father's  house,  and  continued  to  live  and  reside 
*•  ■'  with  him  and  his  family  as  she  had  theretofore  done ;  that 

she  and  Mr.  Sherwood  concealed  from  them  ihe  fact  of  marriage,  as 
well  as  their  previous  intention  to  be  married;  and  that  the  same 
was  not  discovered  till  the  22d  of  August  following,  the  citation  being 
extracted  on  the  24th  of  that  month,  the  intervening  day  between  the 
discovery  and  the  24lh  being  a  Sunday,  so  that  no  step  could  have 
been  taken  earlier  after  the  marriage  was  discovered ;  and  the  last 
article  concluded  with  praying  **  that  the  marriage  so  had  may  be 
pronounced  and  declared  to  have  been  and  to  be  absolutely  null  and 
void  to  all  intents  and  purposes  in  the  law,  from  the  beginning,  by 
reason  of  incest,  in  pursuance  of  and  in  conformity  with  the  aforesaid 
99th  canon,  and  laws  ecclesiastical  of  this  realm ;  and  that  the  par- 
ties proceeded  against  may  be  condemned  in  the  costs  of  the  proceed- 
ings. The  marriage  was  pronounced  to  be  void  by  the  Arches 
Court,(/>)  and  that  sentence  was  affirmed  on  appeal  by  the  judicial 
committee  of  the  privy  council.(<7) 

The  marriage  of  a  widow  with  the  brother  of  the  deceased  hus- 
band is  prohibited  by  law,  and  such  a  marriage,  when  set  aside  by  the* 
ecclesiastical  court,  being  void  ab  initioy  gives  the  husband  no  right 
over  the  property  of  the  wife.(r) 

The  same  rule  concerning  parity  of  reason  prohibits  the  uncle  to 
marry  his  niece,  which  though  not  expressly  forbidden,  is  virtually 
prohibited  in  the,  precept  that  forbids  the  nephew  to  marry  the  aunt ; . 
nor  is  it  of  moment  to  allege  that  the  first  is  a  more  favourable  case, 

(P)  ^y  V*  Sherwood,    1  Corteis,   173.  lady  had  a  sufficient  interest  to  sostain  a 

The  principal  points  in  this  case,  which  suit  for  setting  aside  the  marriage,  will  be 

were,  whellier  a  suit  was  pending  at  the  hereafter  noti^,  pp.  179 — 182. 

time  the  stat  5  &  6  Will.  4,  c.  54,  ante,  p.  {q)  6th  December,  1837. 

JJfi,paM€d,  and  whether  the  father  of  the  (r)  4ughtie  v.  Aughtie,  1  Phill.  R.  201. 
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as  the  natural  superiority  is  preserved ;  since  the  parity  of  degree, 
which  is  the  proper  degree  of  nidging,  is  the  very  same.(f) 

A  nephew  by  affinity  is  within  the  prohibited  degrees,  as  where  the 
husband  was  the  sister's  son  of  the  wonnan's  former  husband.(<) 

♦Soon  after  the  passing  of  the  32  Hen.  8,  c.  38,  Lord  p  ^,^«  -i 
Cromwell  applied  for  a  dispensation  for  a  party  who  had  »•  ■' 

contracted  to  marry  the  sister's  daughter  of  his  late  wife ;  but  the 
archbishop  refused  it,  as  contrary  to  the  law  of  God ;  for  as  it  is 
expressed  that  the  nephew  shall  not  marry  his  uncle's  wife,  it  ia 
implied,  by  parity  of  reason^  that  the  niece  shall  not  be  married  to  the 
aunt's  husband. (t^) 

There  are  instances  in  which  a  prohibition  had  been  granted  to  the 
ecclesiastical  court,  and  a  consultation  awarded  in  cases  of  marriages: 
upon  the  same  proximity.(a;) 

But  in  Venney  v.  Ashivellyiy)  the  court  refused  a  prohibition  to  a 
suit  in  the  spiritual  court  for  marrying  his  wife's  sister's  daughter. - 
Such  a  marriage  had  previously  been  held  to  be  incesluous.(z) 

It  is  therefore  settled  that  a  man  cannot  marry  his  wife's  sister's 
daughter,  for  by  affiniiyy  he  is(<z)  in  the  same  degree  as  an  uncle  to 
his  niece  by  consanguinity. 

The  marriage  of  a  man  with  the  daughter  of  his  deceased  wife  by 
a  former  husband,  was  declared  to  be  null  and  void,  in  a  suit  promoted 
by  the  churchwardens  of  the  parish  against  the  husband  for  incest, 
and  the  parties  were  ordered  to  do  the  usual  penance,  and  to  pay  the 
costs  of  the  8uit.(6) 

The  marriage  with  the  wife's  mother's  sister  is  incestuous.(c) 

The  libel  was  exhibited  for  the  marriage  of  E.  with  his  now  wife, 
being  the  daughter  of  the  sister  of  his  former  wife.(d) 

But  the  marriage  of  a  man  with  the  widow  of  his  great  uncle  was 
held  to  be  good,  because  it  is  in  the  fourth  degree,  and  by  stat.  32 
Hen.  9,  c.  38,  cousins-german,  who  are  in  the  same  degree  are 
allowed  to  marry.(e) 

♦The  kindred  of  the  husband  are  not  of  affinity  to  the  r  ^.^  .  -• 
kindred  of  the  wife;  and  therefore  the  husband's  brother  '•  -I 

ma^  marry  the  wife's  sister,  as  well  as  the  husband's  son  by  a  former 
wite  may  marry  the  wife's  daughter  by  a  former  husband.  The 
atfimty  is  terminated  in  the  husband  himself  from  the  wife's  kindred, 
and  in  the  wife  herself  from  the  husband's  kindred. (/) 

On  a  motion  for  a  prohibition  to  the  court  of  the  bishop  of  Oxford, 
for  presenting  J.  S.  for  incest,  who  had  married  the  daughter  of  his» 
brother  of  the  half-blood,  it  was  resolved  that  no  prohibition  should- 
go ;  for  the  court  said,  though  the  brothers  were  not  of  the  whole, 
blood,  yet  were  they  brothers,  and  therefore  the  marriage  incestuous: 

(«)  Gibs.  Cod.  413.  (a)  Clement  v.  Beard,  5  Mod.  448;  Co. 

(f)  JSOMttT.  Ourr,  3  PhilLR.  16.  LilU  Q35;  3  Jones,  191;  Noy,  39;  Hob. 

(«)  Gibi.  Cod.  412.  181 ;  Vaugh.  303. 

(X)  lferH«>  Mte.Cro.  Eliz.  338;  Leon.  (6)  Blaekmore  y,  Brider,  2  PhilL  R.  359. 

]6 ;  Moody,  9U7 ;   Watkinson  v.  Mergatron,  (c)  Butler  v.  Ga$trill,  Gilb.  156. 

Sir  T.  Raiyinond,  464 ;  3  Keb.  660 ;  3  Lev.  {d)  Ellerton  v.  Oa$trell,  Com.  R.  318.     ^ 

dS4  ;  Sir  T.  Jonei,  118;  Show.  70;  Howard  (f)  Harrison  ?.  Burv>eU,  Vaagh.  306;  2 

▼.  Ckaneeltor  of  SsUi$bury,  1  Mod.  35.  Vent.  9  ;  Gibs.  Cod.  413. 

(y)  Sir.  53.  (/)  Wood  Civ.  L.  119 ;  Ttylor'i  Gw.U 

{X)  SmwUng  ▼.  Nuraey,  3  Luiw,  1075.  339. 
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they  agreed,  that  ir  the  father  marri^  the  mother,  and  the  son  the 
daughter,  this  was  lawful  enough ;  and  North  cited  the  case  of  the 
Earl  of  Manchester,  who  had  married  his  sreat  aunt's  husband*s 
second  wife;  and  this  was  held  by  divines  and  civilians  a  good  mar- 
riage, for  affinis  mei  affinis  non  est  mihi  affinis,{g) 

illegiUmate  Children.'] — Consanguinity  or  affinity  is  equally  an 
impediment  where  the  children  are  illegitimate.(A)  "  Nee  intererit 
quod  ad  consanguinitatem  vel  affinitatem  contrahendam  ox  justis  nup- 
tiis  aliqui  an  ex  damnato  coitu  invicem  copulati  fuerint.(t)  Cognati 
sunt  qui  a  communi  stipite  descendunt,  sive  ex  justis  nuptiis  ea  cog- 
natio  sit,  sive  ea  illegitimo  coitu/' 

On  a  motion  for  a  prohibition  for  proceeding  acainst  a  person  in 
the  ecclesiastical  court,  who  had  married  his  sister's  bastard  daughter, 
it  was  urged  for  the  prohibition  that  the  Levitical  law  could  not  extend 
to  a  bastard,  because  he  is  of  kin  to  no  person  whatever,  and  the 
court  inclined  not  to  j^rant  the  prohibition.(ft)  Although  a  bastard, 
being  the  first  of  his  family,  has  no  relation  of  which  the  law  takes 
notice;  this  must  be  understood  principally  for  civi/ purposes, as  rights 
r  *175  1  ^^  inheritance  and  succession  to  property,(/)  for  he  has 
L  J  relations  •for  moral  purposes,  and  therefore  he  cannot 

marry  his  own  mother  or  bastard  sister.(m)  Lord  Stowell  observed, 
*•  According  to  the  general  policy  of  the  law  in  matters  merely -moral, 
m  person  is  said  to  be  restrained  from  marriage  with  illegitimate  rela- 
tions, as  much  as  with  legitimate  ones ;  because  the  rules  of  prohibi- 
tion of  marriage  arise  out  of  natural  relations ;  and  though  these  rules 
(as  received  by  our  law)  are  perhaps  carried  further  than  might  seem 
necessary,  on  mere  moral  and  natural  grounds,  so  far  as  they,  can  be 
exactly  ascertained  by  mere  reason,  yet  as  they  are  taken  from  the 
law  of  God  and  have  one  common  origin  therein,  they  are  all  consi- 
dered as  of  the  same  moral  nature  and  religious  obligation.  It  is, 
however  to  be  observed,  that  even  this  matter  does  not  appear  to  have 
received  a  final  decision  at  law,(7i)  although  undoubtedly  the  ecclesi- 
astical court,  the  proper  forum  on  questions  of  that  nature,  conceived 
that  this  marriage  came  within  the  reach  of  the  prohibition."(o) 

In  a  subsequent  case,  although  it  was  unnecessary  to  decide  the 
point,  it  was  said  by  Sir  John  Nicholl,  that  the  marriage  of  a  man  with 
the  illegitimate  daughter  of  liis  deceased  wife,  is  equally  incestuous 
as  in  the  case  of  a  legitimate  child.(p) 

Proceedings  in  the  Ecclesiastical  Courts  for  punishing  Incestuous 
Cohabitation.] — Persons  within  the  prohibited  degrees  living  and 
'cohabiting  together  as  man  and  wife,  may  be  prosecuted  in  the  eccle- 
siastical court  for  incest.(a)  The  points  to  be  established  by  evidence 
are  the  nature  of  the  cohabitation,  and  the  relationship  of  the  par- 
ties, (r) 

(#)  Oxtrnkam  ▼.  Oayre,  30  Car.  3,  in  C  (ii)  Haine$  ▼.  JeffcdU,  S  Mod.  168;  1  Ld. 

fi.  Bac.  Abr.  Marrian  (A.)  Rajrm.  68. 

(A)  Voet  lib.  33,  ut  S,  m.  25. 33.  (•)  Horner  ▼.  Homer,  1  Hagg.  Cons.  R. 

(t)  lut.  Jar.  Can.  lib.  3,  tit.  13 ;  Dig.  Ub.  353,  353. 

S3,  Uu  3,  a.  54.  (o)  BUekmort  t.  Brider,^  FhiM  361, 

ik)  /fauMfy.  J4^MCI,5Mod.l68;  Comb.  (f)  See  aUU  13  Edw.  1,  at  4 ;  3Vent33. 

956;  CcMDb.  R.  3;  I  Lord Rajm.  6a  (r)  Burgeu  ▼.  Burgtm,  1  Hag.  Cons.  R. 

.  0)  Resv.  HodneU,  1  T.  R.  101.  384. 

(mj  Megim  r.  Ck^n,  3  Saik.  66. 
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In  cases  of  incest  there  are  two  forms  of  proceeding,  criminal  and 
civil.  In  the  criminal  form  of  proceeding,  the  office  of  the  judge  may 
be  promoted  by  any  one  with  the  permission  of  the  judge  himself,  the 
promoter  need  have  no  interest ;  for  the  object  of  the  suit  is  to  punish 
and  prevent  *the  commission  of  that  which  the  law  deems  r  ^.--g  1 
the  oflence;  it  does  not  seek  to  secure  or  advance  the  ^  -* 

interest  of  any  one ;  if  such  effect  is  produced  by  the  sentence  it  is 
purely  incidental,  and  no  part  of  the  judicial  object  of  the  suit.  In 
Blackmore  v.  Brider,(s)  the  suit  was  promoted  by  the  churchwardens 
of  the  parish  against  a  man  who  had  married  the  daughter  of  his 
deceased  wife  by  a  former  husband.  The  churchwardens  are  to  a 
certain  degree  the  guardians  for  supporting  the  moral  character  and 
public  decency  of  their  parish.(/) 

In  a  criminal  suit  it  is  not  a  fatal  variance  that  the  defendant  in  the 
citation  was  designated  "  Harris,"  and  in  the  articles  "  Harris"  alias  . 
*•  Harry/'  for  in  the  ecclesiastical  courts  such  variances  only  are 
fatal  as  might  lead  to  some  substantial  injustice.(u) 

In  a  prosecution  for  incestuous  cohabitation,  the  relationship  may 
be  established  by  circumstantial  evidence,  without  the  production  of 
the  register  of  baptism,  more  especially  where  it  appears  that  the 
registers  have  been  carelessly  kept.  Such  a  register  is  only  circum- 
stantial evidence,  for  it  contains  nothing  but  the  recorded  acknow- 
ledgment of  the  parents.(r) 

w  a  chaige  of  incest,  with  a  view  to  substantiate  it,  the  ei^ht  first 
articles  pleaded  the  genealogy  of  the  defendants ;  supplying  in  some  . 
instances  the  absence  of  prof)er  exhibits  (owing  to  the  register  books 
of  baptism  having  been  lost  or  mislaid)  by  acknowledgments,  and  by 
general  reputation  that  the  parties  in  the  pedigree  were  respectively 
related  to  each  other  in  the  manner  set  forth.(j/) 

As  incest  is  considered  highly  criminal,  and  subjects  the  party  to . 
severe  punishment,  the  proof  of  the  charge  must  be  clear  and  full. 
In  a  criminal  suit  for  incest,  instituted  under  circumstances  indicative 
of  vindictive  feelings,  sleepins:  in  the  same  room  in  which  there  were  • 
two  beds  (conduct  which  tne  parties  proceeded  against  had  been 
allowed  without  objection  or  complaint  to  continue  for  thirteen  years,) 
although  attended  by  other  facts,  inducing  a  strong  presumption  of 
guilt,  was  held  not  to  be  sufficient  proof  of  the  offence ;  and  the  court 
Misoiissed  the  defendants,  leaving  each  party  to  the  pay-  r  ^^^^  -i 
ment  of  their  own  costs ;  the  court  observing,  that  if  the  '-  ^  . 

suit  had  been  brought  by  the  parish  officers,  or  by  some  neighbour, 
apparently  from  a  sense  of  moral  duty,  the  defendants  would  pro* 
bably  have  been  condemned  in  costs,  as  a  vehement  suspicion  of  guilt 
was  proved.(z) 

The  usual  punishment  for  incest  is  the  performance  of  public  pen- 
ance on  a  Sunday,  in  church,  during  divine  service.(a)  The  parties 
were  also  formerly  subject  to  excommunication,  which,  by  stat.  53 

{9)  S  PMIL  R.  SS9.  thrrii,  1  Hagrg.  Eocl.  196. 

(0  1  iU|f.  Beet  R.  908.  («)  GngUk$  r.  Reed,  and   tbrry  alks 

(ir)  1  Hanf'  BoeL  R.  IH,  n.  Ikini$,  1  H^gg,  Ecel.  R.  195. 

(jr)  BmrgU9  v.  Bmrge$9,   1   Hagr.  Coot.  {•)  Q\\m,  Cod.  1043;  1  Htcf.  G«i%«  %• 

R. 384.  393;  Btedhnorc  f.  Bridtr^^ ?\i^^^^« 
(y)  Ofj|bA»  w.  lUti,  wad  ibrry  aliu 
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Geo.  3,  c.  127,  s.  3,  is  commuted  for  "  such  imprisonment,  not  exceed- 
ing six  months,  as  the  court  pronouncing  or  declaring  a  person  excom- 
municate shall  direct." 

1x1  a  case  where  it  did  not  appear  that  there  had  been  a  marriage 
celebrated  between  the  parties,  and  no  such  fact  was  pleaded  in  the 
articles,  the  court  enjoined  the  parties  to  live  separate  and  apart  for 
the  future,  but  considering  the  age  and  infirmity  of  one  of  the  parties, 
public  penance  was  not  inflicted.  The  court  condemned  the  man  in 
the  full  costs  of  the  prosecution,  accompanied  with  the  injunction  that 
the  same  intercourse  must  not  continue,  but  must  be  bona  fide  and 
substantially  removed.  That  it  would  not  be  sufficient  for  persons 
who  had  lived  as  they  had  done,  to  have  separate  beds  in  the  same 
house,  but  in  future  they  must  live  separate  and  apart;  with  an  inti- 
mation, that  if  the  order  were  not  obeyed,  that  excommunication  and 
other  consequences  would  necessarily  follow.(fr) 

la  a  case  where  a  marriage  was  pleaded  in  the  articles  for  incest- 
uous cohabitation  between  a  father-in-law  and  the  daughter  of  the 
first  wife,  and  the  articles  prayed  the  judge  to  pronounce  such  mar- 
riage null  and  void ;  the  sentence  passed  in  that  form,  enjoining  also 
separation  and  penance.(c) 

r  ^.^g  1  *In  the  case  of  Ray  v.  Sheru>ood,{d)  although  it  was 
*-  ^  not  a  question  which  the  court  was  called  upon  to  deter- 

mine, Sir  H.  Jenner  expressed  an  opinion  that  parties  who  had  mar- 
ried within  the  prohibited  degrees  of  affinity  before  the  passing  of  the 
Stat  5  &  6  Will.  4,  c.  54,(6)  may  be  punished  by  the  ecclesiastical 
court  for  the  incest,  though  the  validity  of  the  marriage  cannot  be 
called  in  question.  The  learned  judge  said,  *'  I  do  not  think,  where 
the  enacting  part  of  the  statute  is  to  the  effect '  that  all  marriages 
which  shall  nave  been  celebrated  before  the  passing  of  this  act, 
between  persons  beinff  within  the  prohibited  degrees  of  affinity,  shall 
not  hereafter  be  annulled  for  that  cause  by  any  sentence  of  the  ecclesi- 
astical court,'  that  this  amounts  to  a  prohibition  to  the  ecclesiastical 
court  to  punish  the  parties  under  another  branch  of  the  law  for  incest- 
uous cohabitation.  I  apprehend  the  law  is  not  altered  in  this  respect, 
and  that  the  court  is  not  prohibited  by  this  act  from  punishing  parties 
for  such  cohabitation,  although  it  cannot  declare  the  marriage  null 
and  void.  Again,  if  we  look  to  the  preamble  of  the  act,  it  is  not  for 
the  protection  of  the  parties  who  have  been  guilty  of  the  offence,  for 
such  it  is  by  the  ecclesiastical  law  and  by  the  law  of  God,  but  for 
the  protection  of  the  children ;  for  that  is  the  purpose  and  object  of 

(6)  Burgus  ▼.  Burge»$^  1  Ha^.  Coni.  we  do  eoioin  and  oommaDd  him,  the  aaid 

R.  393.  William  Brider,  to  perform  aoch  public  pen- 

(e)  Blaekmore  t.  Brider^  9  PhilL  R.  359 ;  ance  in  the  parish  church  of  Harting  aibre- 

1  Hag^.  C.  R.  393,  n.    In  this  case  the  aen-  said,  on  Sunday,  the  19th  day  of  May  next 

tenoe,  after  dedaring  the  marriage  inceatu-  ensuing,  during  the  time  of  difine  aervice, 

ous  and  onUwftil,  and  ?oid  mb  tntlta,  and  in  the  forenoon  of  the  same  day,  and  whilst 

admonishing  the  parties  to  abstain  fVom  all  the  greater  part  of  the  congregation  shall  bo 

future  cohabitation,  proceeded :  **  And  we  do  then  assembled  to  see  and  hear  the  same  ;*' 

also  pronounce,  decree,  and  declare,  that  the  and  the  said  William  Brider  was  ordered  to 

Mid  William  Brider  ouglit,  by  Uw,  to  be  certify  the  due  performance  of  the  aaid  pob- 

etnonically  punbhed  and  corrected  for  his  lie  penance  on  or  before  the  23d  day  of  May, 

•zosss  and  temerity  in  the  premisea,  and  9  PhiU.  R.  368. 

ll&c/ Atf  oo^Al  lo  be  enjoined  and  compelled        (tf)  Ante,  p.  171 ;  1  Corteis,  209, 303. 
i^^ory&riD po6/icjiQD«ao0  for  the ■ame.  And       (t)  ABlfi«p.l55. 


1» 

Ls  iBcnrv  r.  Bets^  Ti  vwce  i.  Kiia  &ni  mrnei  tbe  seller  <of  lis 

m  prMttcaoa  vk$  ssBooi  ti>  imfejiai  :te  ecciegcutacal  cvort  &v«i  rc^ 
oae  o€  :^ea:  but  i^  «fii  3X  ?Mi^:  zaeaD  mxn  roafisdnur  t2ie soraTxsr 

a»c>r2l  oiicrt  cxaoiX  «i&3scire  sicii  mirriaL^es^Vr  the  oeazk  tk>c  ekfaer 
of  !iie  mries.  en  tbe  zrooad  ihat  tber  v^cre  inoestooas.!  %) 

Soch  BMiriices.  .i  boc  «i\wied  dnrjkz  the  iiMi^ce  ot  feoch  the  jm^ 
ties,  coa;^  like  ciTiI  rizte  o«  aEUurit^  ^  tJhe  r^fU  oil  «k>«^er*  mod  of 
adsrsiscenaz  the  eoecs  of  the  deceased.*  i) 

Either  of  isie  paries  mar  brii^  «  sui:  to  haf«  h»  or  her  iinrrau«e 
declared  mdk  ami  ro«i.  oq  the  gTouad  that  ther  were  withta  the  pn>» 
hitnted  decreesL^i)  Tbe  inbiltrr  of  the  uther'to  supT^xt  the  issue  of 
his  child,  owier  the  scaL  43  EiuL  c  tl^i)  was  heU  to  $ire  such  aa 
imerest  as  woold  caabie  him  to  sostaia  a  sott  lor  ascmtaiauu;  the 
^vafiditr  of  the  marhage  of  a  child  who  had  attained  the  a^  of  twe«> 
tv-ooe  year!L(M)  A  oiere  strainer  canaot  institote  a  ciril  soil  for  the 
porpooe,  widKMt  showing  a  special  interest,  which  it  seems  nasi  ba 
of  a  peccnsanr  nature. 

Thos  the  sissers*  and  next  of  kin  of  their  brother*  who  had  a  cootiii- 
gent  interest  onder  a  will  in  the  event  of  hisdrii^  without  lawfbi  isaut» 
were  held  oompetent  to  sostain  a  suit  for  seitiiu;  aside  his  marriaga 
within  the  prohibited  degree&(a) 

So  persons  claimii^  in  remainder  mar  bring  suits  of  nuUitr  for 
dedahng  a  marriage  to  be  roid  on  account  of  cottsanguinitT«(o) 

*We  hare  alreadV  seen(p)  that  by  staL  5  &  6  WilL  4«  /  ^.^  ^ 
c  M,  marriases  which  had  before  the  passti^  of  that  t^  ^ 

act  been  celebrated  between  persons  withm  the  pffv4iibited  decrees  of 
mftmibf^  cannot  be  annoiled*  unless  ra  m  smii  wkicJk  anas  defe$3timg  mt^ 
the  time  i^ike  pasnmg  ofikat  ad  (August  31,  1835^) 


Mdm9r4»,  d  r«9L  tc^  ICSl  wMfriMW-u  tm   pvliot  .<{«»•  ^^  »^ti«^  mi 


(jr)  Aattt,  ^  ISS.  fait  BUraMwa«^  cvon 

(A) 


WmUt^  w.    Wi^immn.    Holt,   457;  mii.    Ovfinoii, tiL  IS3.  s.  li^ 

IKiifo  T.  Airm;  4  Mod.  l^;^SJk.S48.  ^l  S«e  1  BfauCom.  44S;  S  N«ha>i 

II)  CttMirT.  Gvr.t  P^ilLR.  IS.  SwC<v  Li vs.  iSd— :};«. 

Litt.33«;  liF— nr  w.  Friet.  12 Mod.  tfg  ;  •)  lEoy  v.  ja^woi/,  I  C\iriei«,   173^ 

Umfd9m  V.  OmU^  I  Soik.  119.  S3S«  affinncd  hT  judtcul  mmmilftM  of  Uw 

(4)  Si  ^ob  eootmwil,  H  •olnnniavmt  Pmr  CotmciU  eih  O^.  1^^. 

■afawifiM  m  gniu  eoasus^aiteti*.  wl  (a^  Fvrrmnik  t.  WiNib^  1  Phiu.  R.  ))&. 

aflbiitatii.  4b  jwe  Dmoo  prohiliita.  vd  de  (•)  }imymmx4  t.  Ht^eirigt,  I  Addmt  R. 

hri^os  hajw  lepH  boo  permiMo  (qan  Inijw.  1€L 

■lofi  CMpahiM  an  at  ■uti'uBMum,  «ed  {p)  ABtB«fwl^ 
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In  Ray  v.  Sherwood{p)  the  marriage  between  the  parties  took 
place  in  the  month  of  June,  1835;  on  the  24th  August  in  the  same 
year  a  citation  was  taken  out  against  both  parties  in  the  civil  form, 
and  was  personally  served  on  both  parties  on  the  same  24th  of  August. 
The  citation  called  on  the  parties  to  appear  on  the  third  day  after 
service,  if  that  should  be  a  court-day,  if  not,  on  the  court-day  next 
ensuing.  The  9th  September  was  the  first  court-day,  and  then  the 
citation  was  returned.  Proxies  for  Mr.  Ray  and  his  daughter  were 
brought  in  on  that  day.  On  the  9ih  October  a  proxy  for  Mr.  Sher- 
wood was  exhibited.  On  the  9th  September  the  libel  was  brought  in, 
and  on  the  17th  November  additional  articles. 

One  question  was,  what  the  legislature  meant  by  "  a  suit  depending 
at  the  time  of  the  passing  of  the  act."  It  was  contended  for  Mr. 
Sherwood  that  there  could  be  no  lis  pendens  without  a  litis  contestation 
which  clearly  had  not  taken  place  in  this  cause  on  the  31st  August, 
1635.  That  the  words  in  question  were  words  of  art,  and  having 
been  used  in  reference  to  proceedings  in  the  ecclesiastical  courts,  the 
legislature  must  be  supposed  to  have  used  them  in  the  sense  applied 
to  them  by  these  courts.  From  various  authorities,  foreign  and 
domestic,  it  was  contended,  that  by  '*  suit  depending  in  the  ecclesias* 
tical  court"  was  intended  lis  pendens^  and  that  there  is  no  lis  pendens^ 
and  can  be  none,  until  there  has  been  a  contestatio  litis ;  and,  as  a 
necessary  consequence,  that  as  there  had  not  been  any  contestatio  litis 
in  that  case,  there  could  have  been  no  lis  pendens,  and,  consequently » 
no  suit  depending  in  the  ecclesiastical  court.  Dr.  Lushington  thought 
that  the  rule  was  **  That  the  lis  pendens  should  be  considered  to  com* 
meace  from  the  time  of  taking  out  the  formal  proceedings,  from  what* 
ever  court  they  may  originate,  and  serving  notice  of  these  proceedinffs» 
r  ♦IS I  1  ^^  attempting  to  serve  it,  on  the  *defendant,  provided  the 
^  ^  instrument  initiating  or  commencing  the  process  shall, 

with  sufficient  clearness  and  certainty,  stale  the  object  of  the  suit ; 
for  this  appears  to  be  the  principle  which  has  governed  from  the  time 
of  Justinian  to  the  present  day.  Now  the  citation  in  this  case  does 
c^learly  show  the  partiejs  to  the  suit,  the  jurisdiction^  and  the  objects 
sought  to  be  obtained  by  the  suit.  He  was  therefore  strongly  inclined 
to  come  to  the  conclusion,  that  parliament  has  used  these  words  in  a 
general  sense,  and  could  discern  no  adeauate  reason  for  imposing  a 
more  restrictive  meaning.  He*conceived  that  the  legislature  intended 
that  the  relief  proposed  to  be  given  should  not  be  extended  to  cases, 
save  where  persons  having  an  interest  had  already  asserted  that 
interest  by  the  commencement  of  legal  proceedings.  He  could  not 
conceive  any  just  or  adequate  cause  for  a  different  intention,  and  for 
depriving  them  of  their  right  to  prosecute  a  suit  which,  in  this  case, 
was  as  much  commenced  bona  fide  by  the  party,  by  the  service  of 
the  citation,  as  if  a  litis  contestatio  had  taken  phce.{q) 

(p)  \  Curteia,  173, aDte,p.  171.  marj  and  other  proceedings.     This  point 

Iq)  1  Carteis,  183.    The  learned  judge  waa  vcrj  much  conKidered  in  the  case  of 

said  that  he  found  extreme  difficulty  in  tay-  Byerly  v.  H'tni^vf,  5  B.  &  C.  23  ;  7  D.  &  R. 

ing  that  the  lU  penden$  entirely  depends  on  596,  where  Bay  ley,  J.  is  reported  to  bava 

there  being  a  eonte$taiio  lUu,    In  the  first  said,  **  According  to  the  usage  and  course  of 

place  a  liti$  contestatio  exists  only  in  plenary  proceeding  in  the  Court  Christian,  neither 

^uJts,  and  it  is  exceedingly  difficult  to  say  the  personal  answer  nor  the  plea  ever  pot  In 

wAat  IB  eqaJvaJeDt  to  litis  contestatio  in  som-  iMa«  any  of  the  fiicts  in  a  libel,  they  are  pul 
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On  appeal  to  the  Arches  Court  of  Canterbury,  Sir  H.  Jenner  was  of 
opinion,  that  no  technical  meaning  was  intended  to  be  applied  by  the 
legislature  to  the  words  in  question ;  and  secondly,  that  it  those  words 
were  to  receive  an  interpretation  according  to  the  technical  rules  of 
practice  of  the  court,  they  would  not  take  away  the  jurisdiction  of  the 
court ;  he  therefore  entirely  agreed  in  opinion  with  the  judge  of  the 
court  below  on  this  point,  that  the  jurisdiction  of  the  court  was  not 
taken  away  by  the  act  of  parliament,  on  the  Aground  that  r  ^.^n  i 
there  was  no  suit  dependinj^  touching  the  validity  of  the  I-  ^ 

marriage  at  the  passing  of  the  act,  which  was  requisite  in  order  to 
bring  it  within  the  terms  of  the  exception  of  the  act,  which  requires 
that  the  sentence  of  nullity  should  be  pronounced  in  "  a  suit  depending 
at  the  time  of  the  passing  of  the  act"(^) 

Suits  for  nullity  of  marriage,  by  reason  of  incest,  are  usually  pro- 
moted at  the  instance  of  a  party  by  virtue  of  the  office  of  the  judge, 
upon  the  party  promovent  entering  into  a  bond  to  pay  such  costs  and 
charges  as  the  judge  or  his  surrogate  should  allot  in  case  of  failure. 
A  decree  in  this  case  is  personally  served,  charging  the  defendant 
with  being  guilty  of  the  foul  crime  of  incest ;  upon  the  return  of  this 
decree,  and  an  appearance  being  given,  or  in  event  of  non-appearance, 
a  further  decree,  calling  upon  me  defendant  to  see  proceedings,  is 
served,  and  if  no  notice  be  taken  the  suit  proceeds,  and  articles  are 
exhibited  and  admitted,  pleading  the  marriage  and  cohabitation  of  the 
father  and  mother  of  A.  B.  and  C.  D.,  and  annexes  the  certificate  of 
such  marriage,  the  birth  and  consanguinity  or  affinity  of  A.  B.  and 
C  D.,  when  and  where  they  were  baptized,  annexes  a  copy  of  the 
certificate  of  such  baptism,  and  further  pleads  the  identity  of  the  par- 
ties, the  marriage  of  the  defendant  with  A.  B.  living  and  cohabiting 
u  man  and  wife,  and  a  copy  of  the  certificate  of  marriage  and  iden- 
tity, the  death  of  A.  B.,  and  subsequently  marrying  C.  D.,  the  marriage 
Certificate,  identity  of  parties,  the  committing  of  incest,  r  ^^^^  1 
jurisdiction  of  the  court,  and  prays  that  the  judge  do  pro-  ■-  -" 

oounce  the  marriage  null  ana  void,  and  that  the  defendant  should  be 
conrected(5) 


la  km  or  admitted  by  a  prerioDs  ■tep---a  citatioii.     The  letrned  judge  nid,  *'Soit 

MgUMF*  or  affirmatiTe  iaaue;  a  negative  appears  with  reierence  to   the  cuatomarj 

iaot  Hkoylng  what  the  libel  states;    an  form  ofthe  instmmeDtsinprooeeding^iDthii 

ifinnfllive  issoe  admiuing  it**    Dr.  Luah-  ecclesiastical  courts,  and  also  to  the  aothc 

mgkn  referred  to  the  case  ofPigoU  v.  iVoio.  rity  of  Ooghton,  that  the  ccntegtaHo  litit  is 

<r,  3  SwansL  535,  where  Lord  Nottingham  not  necessary  to  constitute  a  lis  pendent; 

Ud  iown  #hat  he  tonaidered  to  be  /ts  pen^  that  there  may  be  a  suit  depending  in  the 

dmt^  and  which  was  held  to  be  entitled  to  ecclesiastical  court  before  eontetiatio  lUit^ 

grail  vcigfat  and  that  the  lit  pendent,  according  to  this 

(r)  Ray  r.  Skerwetd,  1  Curteis,  20G— 292.  authority,  comaMnces  with  the  extracting 

Hm  learned  judge  referred  to  certain  forms  and  senrice  of  the  citation;  and  if  not,  by 

ia  the  practiee  of  the  court,  all  of  which  analo|[y  with  other  oouru,  on  the  return  of 

^lalad  *  a  cause  depending;**  notwithstand-  the  citation,  whenever  it  maybe.**    1  Cnu 

iag  that,  m  an  appeal  from  a  grievance  on  teis,  215—222. 

■easiint  of  the  rejection  of  the  libel,  there  In  chancery,  a  tubpoBna  serve!  is  not  a 

eaaM  hava  been  no  eontettatio  /tits.    From  snflBcient  /t«  pendant ;  unless  a  bill  be  filed ; 

•Mtrin  laasagas  In  Onghton,  tit  198,  201,  but  when  the  bill  is  filed  the  /t«  pendent 

31«  wUn  were  cited,  it  was  thought  that  he  begins  from  the  service  of  the  subpcena. 

tatmianA  that  there  was  a  lit  pendent  after  Anon,  Vern.  318. 

the  iwiag  af  Um  decree  or  service  of  the  (t)  2  ChiUy*a  Pr.  of  thaLaw.AS^,  A&^. 

Jolt,  1841.-^ 


It  is  competent  to  the  court  to  pronounce  a  seritenc^  anntiHing  a 
marriage  between  a  man  and  the  srister  of  his  former  wife,  upon  a 
citation  calKng  upon  the  patties  to  answer  merely  to  a  $nit  for  nicest, 
although  nothmg  was  said  therein  of  annulling  the  marriage  of  the 
parties,  (t) 

SECT.  2.— or  MGITTAL  IITCAPACITY. 

Incapacity  of  Idiots  and  Lunatics.'] — The  consent 'of  a  free  and 
rational  agent  being  an  essential  ingredient  to  the  validity  of  the 
marriage  contract,  it  necessarily  follows  that  neither  Imiatics  nor 
idiots  are  capable  of  entering  into  that  contract 

The  general  rule  upon  this  subject  is  thus  stated  by  Blackstone.(tf) 
"  A  fourth  incapacity  is  want  of  reason,  without  a  competent  &(hare  of 
which,  as  no  other,  so  neither  can  the  matrimonial  contract  be  valid. 
It  was  formerly  adjudged(6)  that  the  issue  of  an  idiot  was  legitimate, 
and  consequently  that  his  marriage  was  valid.  A  strange  determi- 
nation, since  consent  is  absolutely  requisite  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  consenting  to  any  thing.  And 
therefore  the  civil  law  judged  much  more  sensibly  when  it  made  such 
deprivations  of  reason  a  previous  impediment,  though  not  a  cause  of 
divorce,  if  they  happened  after  marriage.  And  modern  resolutions 
have  adhered  to  the  reason  of  the  civil  law,  by  determining  that  the 
marriage  of  a  lunatic,  not  being  in  a  lucid  interval,  was  absohitely 
void. 

This  doctrine  is  fuHy  confirmed  by  modem  authorities.  In  Twmer 
V.  Myers,(c)  Lord  Stowell  observed,  "  A  defect  of  capacity  invali- 
r  ♦184  1  ^*^^  ^^®  contract  of  marriage  as  well  as  any  *other  con- 
1-  •'  tract    It  is  true,  that  there  are  some  obscure  ^ic^a  in  the 

earlier  comrmentators(^  on  the  law  that  a  marriage  of  an  insane 
person  could  not  be  invalidated  on  that  account,  founded,  I  pre- 
sume, on  some  notion  that  prevailed  in  the  dark  ages,  of  the 
mysterious  nature  of  the  contract  of  marriage,  in  which  its  spiritual 
nature  almost  entirely  obliterated  its  civil  character.  In  more  modern 
times  it  has  been  considered  in  its  proper  light,  as  a  civil  contract,  as 
well  as  a  religious  .vow,  and  like  all  civil  contracts,  will  be  invalidated 
by  want  of  consent  of  capable  persons.  This  has  been  fully  deter* 
mined  in  a  case  before  the  Delegates,(e)  when  the  effect  of  all  these 
dicta  was  brought  before  the  court ;  and  it  has  been  since  acted  upon 
in  various  cases(/)  in  this  court,  which  it  is  unnecessary  to  renew." 

Sir  J.  Nicholl,  after  quoting  the  above  passage  from  Blackstone, 
saidi  **  Here  then  the  law  and  the  good  sense  of  the  law  are  clearly 
laid  down ;  want  of  reason  must,  of  course,  invalidate  a  contract,  and 
the  most  important  contract  of  life,  the  very  essence  of  which  is  con- 
sent   It  is  not  material  whether  the  want  of  consent  arises  from 

J)    Chkk  ▼.  Ramtdale,   1  Corteis,  34;        (d)  Sancbei,  lib.  1,  disp.  8,  imin.  IS,  et 

BlaekHtore  ▼.  Brider^  9  PhiU.  353 ;  Cleaver  wq.  it  quuted  in  tlie  report,  All  qui  nliooe 

▼.  Weodridge^  ibid.  369  n.  dettitnti  lunt  ot  ionBi  et  meote  c«pti  powint 

(a)  Com.  438,  43S.  oontrahere  •ponsalim,  Slo, 
(6)  See  Roirt  Abr.  357;  Shepp.  Abr.  tit        (e)  Merieen  v.  Stetoart,  Ddef.  174S. 
Jdioi;  1  8jd.  119;  Hirg.  Co.  LiU.  80,  a,  n.        (f)  CUmdesUy  v.  £vai»t,  Prerof .  1763 

(V'  Pwker  Y,  Parker,  1757. 
(c;  J  Hagg.  Cqjul  K  416, 417. 


IIE5TAL  I9CAPACITT.  159 

idiotcy  or  lunacy,  or  from  both  combined ;  nor  does  it  seem  necessary* 
io  this  case,  to  enter  into  any  disquisition  of  what  is  idiotcy,  and  what 
is  lunacy ;  complete  idiotcy,  total  fatuity  from  the  birth,  rarely  occurs ; 
a  much  more  common  case  is  mental  weakness  and  imbecility,  in- 
creased  as  a  person  grows  up  and  advances  in  age,  from  various 
supervening  causes,  so  as  to  produce  unsoundness  of  mind.  Objects 
of  this  sort  have  occurred  to  the  observation  of  most  people.  It  the 
iacapacity  be  such,  arising  from  either  or  both  causes,  that  the  party 
is  incapable  of-  understanaing  the  nature  of  the  contract  itseli,  and 
incapable,  from  mental  imbecility,  to  take  care  of  his  or  her  own 
person  and  property,  such  an  individual  cannot  dispose  of  her  person 
and  property  by  the  matrimonial  contract,  any  more  than  by  any 
oUmt  contract  The  exact  line  of  separation  between  reason  and 
iacapacity  may  b^  difficult  to  be  *found  and  marked  out  r  ^.^-  1 
!•  tfae  abstract ;  thoush  it  may  not  be  difficult,  in  most  ^  ' 

cues  to  decide  upon  the  result  of  the  circumstances.*'(g) 

Weakness  circumvented  by  Draud.'] — Considerable  weakness  of 
raiod,  circumvented  by  proportionate  fraud,  is  sufficient  to  invalidate 
tfae  fact  of  marria^  A  marriage  de  facto,  under  circumstances  of 
daadestuiity  inferring  fraud  and  circumvention  between  a  person  of 
weak  aad  deranged  mind,  and  the  daughter  of  his  trustee  and  solicitor, 
wIk>  had  great  influence  over  him,  ana  by  whom  he  was  clearly  con- 
sidered and  treated  as  of  unsound  mind,  was  pronounced  null  and 
void*  and  the  pretended  wife  condemned  in  costs.  This  was  decided 
in  a  soil  of  nullity  of  marriage,  instituted  by  the  Earl  of  Portsmouth, 
acdoff  by  bis  committee,  against  Mary  Ann  Hanson,  falsely  calling 
bevseTf  toe  Countess  of  Portsmouth,  to  have  a  marriage  in  fact  solem- 
nksed  belweee  them  declared  to  be  null  and  void  in  law. 

The  proceedings  originated  in  the  following  circumstances: — In 
Jeili»ry,  1883,  a  commission  issued  to  inquire  into  the  alleged  lunacy 
of  Lord  Portsmouth.  The  inquisition  was  executed.  Very  ions 
jVOoeediQffs  took  place.  The  matter  was  strenously  contested.  A 
gtetl  nunioer  of  witnesses  was  examined,  and  the  finding  of  the  jury 
vast^that  Lord  Portsmouth  is  of  unsound  mindi  so  that  he  is  not 
aiiffieieQl  for  the  government  of  himself  and  his  property,  and  has  been 
i»  tfao  same  state  of  unsound  mind  from  the  l«t  of  Janiiary,  1809." 
I»  cooaequeace  of  this  findins,  a  distant  relation  was  appointed  comr 
mUtM ;  and  by  an  order  made  in  the  Court  of  Chancery,  the  com- 
mittee was  directed  to  institute  proceeding's  in  the  ecclesiastical  court, 
'^fof  the  purpose  of  annulling  and  declannff  such  marriage  void.**  A 
long  libel  was  given  in,  setting^  forth  in  detail  the  mental  condition 
aad  ansQond  conduct  of  Lord  Portsmouth,  and  the  measures  pursued 
to  effect  the  marriage ;  his  birth  in  December,  1767 ;  the  death  of  his 
father  in  1797;  the  great  weakness  of  his  mind  from  the  earliest 
period;  his  first  marriage  in  1799;  the  settlement  on  that  marriage, 
aod  tfae  Atmes  of  the  trustees,  Mr.  Hanson,  the  solicitor  of  ||ie  family, 
being  one  of  these  trustees.  The  libel  *went  on  to  state,  r  ^.q^  -. 
tfafti,  after  that  marriage,  his  mental  weakness  increased,  ^  *' 

mtil  at  length  he  became  of  unsound  mind ;  that  be  so  continued  and 
still  coatinuei  of  unsound  mind;  averring,  therefore,  that  he  was 

(Sr)  Bnmdtig r. Bmtu,  %  PhiILB.70, Vi. 
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from  his  birth,  and  before  his  6rst  marriage,  not  of  *•  unsound,**  but 
only  of''  weak**  mind,  which  afterwards  became  unsound.  The  libel 
then  proceeded  to  allege  a  variety  of  facts,  from  that  marriage  till  the 
death  of  his  first  wife,  as  indicating  unsoundness  of  mind,  and  proving 
that  he  was  treated  as  a  person  incapable  of  managing  bis  own  pro- 
perty, and  was  always  kept  under  a  certain  degree  of  superintendence 
and  restraint  It  further  recounted  Lord  Portsmouth's  conduct  oo  the 
death  of  his  first  wife  in  November,  1813,  and  the  circumstances 
attending  his  second  marriage  on  the  7th  March  following,  to  show 
that  such  marriage  was  not  the  act  of  a  person  of  sound  mind,  but 
was  effected  by  fraud  and  circumvention.  It  then  detailed  the  subset 
quent  conduct  of  Lord  Portsmouth,  and  the  treatment  he  experienced 
in  continuation  and  confirmation  of  his  former  unsoundness.  It  men* 
tioned  the  birth  of  a  female  child  at  Edinburgh,  in  July,  1822,  his 
removal  from  thence  just  before  that  event  by  some  of  his  family,  and 
the  subsequent  proceedings  under  the  inquisition  already  mentioned. 
This  being  the  general  substance  of  the  libel,  the  prayer  of  it  was 
"  that  the  marriage  may  be  declared  null,  by  reason  of  the  earl  being 
at  the  time  of  unsound  mind,  and  incapable  of  forming  such  a  contract; 
and  also  by  reason  of  the  fraud  and  circumvention  practised  on  him  upoo 
that  occasion,  and  that  Mary  Ann  Hanson  may  be  condemned  in  the 
costs  of  suit."  It  consisted  of  forty-nine  articles,  and  on  it  forty-seven 
witnesses  were  examined.  On  the  part  of  Lady  Portsmouth  an  alle- 
gation in  reply  was  ^iven  in,  setting  forth  that  Lord  Portsmouth  was 
possessed  ot  a  capacity  and  understanding  fully  equal  to  the  ordinary 
transactions  of  life ;  was  so  considered  and  treated  by  all  persons,  till 
removed  from  Edinburgh  on  the  2d  July,  1822 ;  corresponded  with 
his  friends,  mixed  in  society  like  other  noblemen  and  gentlemen ;  in 
1790,  on  coming  of  age,  suffered  recoveries  with  his  father,  and  made 
a  new  settlement  of  his  family  property.  It  explained  the  arrange- 
ments on  his  first  marriage,  and  detailed  his  observations  upon  it.  It 
r  •187  1  ^"^8^^  *tbat  ne  settled  accounts  with  his  agents,  attended 
^  ^  public  meetings  and  committees,  prosecuted  an  offender, 

and  was  examined  as  a  witness,  in  1802;  was  much  affected  at  the 
death  of  his  wife ;  that  the  second  marriage  was  freely  entered  into, 
was  his  own  act,  and  the  result  of  no  fraud  ;  that  his  family  wrote 
letters  of  congratulation  on  that  marriage;  that  in  1814,  his  bit>ther 
applied  for  a  commission  of  lunacy,  which  was  refused ;  that,  subse- 
quently, in  1815,  Lord  Portsmouth  executed  a  will  and  codicil,  exer- 
cised his  functions  as  a  peer,  and  cohabited  with  Lady  Portsmouth 
till  removed  by  force  from  Edinburgh ;  and  it  exhibited  many  of  his 
letters*  This  allegation  consisted  of  above  thirty  articles,  and  fifty- 
seven  witnesses  were  examined  in  support  of  it.  Sir  J.  Nicholl 
observed,  in  giving  judgment,  *^The  law  of  the  case  admits  of  no 
controversy,  and  none  has  been  attempted  to  be  raised  upon  it.  When 
a  fact  of  fliarriage  has  been  regularly  solemnized,  the  presumption  is 
in  its  favour ;  but  then  it  must  be  solemnized  between  parties  compe- 
tent to  contract,  capable  of  entering  into  that  most  important  engage- 
ment, the  very  essence  of  which  is  consent,  and  without  soundness  of 
mind  there  can  be  no  legal  consent,  none  binding  in  law ;  insanity 
vitiates  all  acts.  Nor  am  I  prepared  to  doubt  but  that  considerable 
weakness  of  mind,  circumvented  by  proportionate  fraud,  will  vitiate 
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the  fact  of  marriagq,  whether  the  fraud  is  practised  on  his  ward,  by  a 
party  who  stands  in  the  relation  of  guardian,  as  in  the  case  of  Harford 
T.  Marriti(k)  which  was  decided  principally  on  the  ground  of  fraud  ; 
or,  whether  it  is  effected  by  a  trustee,  procuring  the  solemnization  of 
the  marriage  of  his  own  daughter,  with  a  person  of  very  weak  mind, 
oyer  whom  he  has  acquired  a  great  ascendancy.  A  person  incapable 
from  weakness  of  detecting  the  fraud,  and  of  resisting  the  ascendancy 
practised  in  obtaining  his  consent  to  the  contract,  can  hardly  be 
eonsid^red  as  binding  himself  in  point  of  law  by  such  an  act.  At  all 
oveofs,  the  circumstances  preceding  and  attending  the  marriage 
Itself,  may  materially  tend  to  show  the  contracting:  parry  was  of 
tmsound  mind,  and  was  so  considered  and  treated  oy  tne  parties 
engaged  in  fraudulently  effecting  the  marriage.  In  respect  to  Lord 
Ponsmouth's  unsoundness  *of  mind,  the  case  set  up  is  of  r  ^.^^  -i 
m  mixed  nature,  not  absolute  idiotcy,  but  weakness  of^  ^ 

imderstanding — not  continued  insanity,  but  delusions  and  irrationality 
on  particular  subjects.    Absolute  idiotcy,  or  constant  insanity,  would 
liave  carried  with  them  their  own  security  and  protection;  for,  in 
cither  case,  the  forms  preceding,  and  the  ceremony  itself,  could  not 
have  been  gone  through  with  without  exposure  and  detection ;  but 
here  a  mixture  of  both,  by  no  means  uncommon,  is  set  up — consider- 
able natural  weakness,  growing  at  length,  from  being  left  to  itself 
ud  uncontrolled,  into  practices  so  irrational  and  unnatural,  as,  in 
foine  instances,  to  be  bordering  upon  idiotcy,  and  in  others  to  be 
attended  with  actual  delusion — a  perversion  of  mind — a  deranged 
Imagination,  a  fancy  and  belief  of  the  existence  of  things  which 
00  rational  being,  no  person  possessed  of  the  powers  of  reason 
aod  judgment,  could  possibly  believe  to  exist.     It  appeared,  that 
ia  February,  1814,  Lord  Portsmouth  was  brought  to  London  by  his 
medical  attendant,  and  delivered  up  to  his  trustees,  Hanson  being 
one,  and  then  in  town ;  that  day  week  he  was  married  to  one  of  his 
daughters !  It  is  unnecessary  to  state  the  jealousy  with  which  the  law 
looks  at  all  transactions  between  parties  standing  in  these  relutfpns  to 
oach  other. 
.-  "The  whole  transaction  will  bear  but  one  interpretation;  every 

Crt  of  it  is  the  act  of  the  Hansons  !  Lord  Portsmouth  is  a  mer^ 
trument  in  their  hands  to  go  through  the  necessary  forms ;  the  set- 
tlement is  begun  in  forty*eight  hours  after  Lord  Portsmouth's  arrival 
la  London !  The  contents  of  that  settlement,  the  mode  in  which  it  is 
jpfepaned,  the  concealment  of  the  whole  from  the  friends  and  the  other 
troftees,  who  were  in  town,  some  in  the  same  house  with  Lord  Ports- 
mouth, all  these  particulars  bear  the  same  character.  The  necessary 
firnns  are  gone  through ;  but  in  support  of  these  mere  forms,  not  a 
witness  is  produced  to  show  that  this  nobleman  was  conducting  him« 
Mlf  aa  a  man  understanding  what  he  was  doing,or  capable  of  judging 
or  acting  as  a  free  and  intelligent  agent ;  nothing  tending  to  show  that 
he  was  a  person  of  sound  mind — nothing  in  his  conduct  inconsistent 
irith  unsoundness  of  mind ;  every  circumstance  conspires  to  prove 
that  he  was  the  mere  puppet  of  the  Hanson  family,  and  that  the  cele- 


(A)  9  Hagg.  Cons.  R.  423;  anit,  p.  134—136. 
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r    ^^,  gg    1  bration  *of  this  Irnarriajge  was  brought  about  by  a  conspi- 
^  '  J  racy  among  them  to  circumvent  Lord  Portsmouth,  over 

whom  they,  and  particularly  the  father,  had  a  complete  ascendancy 
and  control,  so  as  to  destroy  all  free  agency  and  rational  consent  oq 
his  lordship's  part  to  this  marriage.  A  marriage  so  had,  wants  the 
essential  ingredient  to  render  the  contract  valid,  the  consent  of  a  free 
and  rational  agent.  The  marriage  itself,  and  the  circumstances 
immediately  connected  with  it,  do  not  tend  to  establish  restored  insa- 
nity ;  it  was  neither  a  rational  act,  nor  was  it  rationally  done — the 
whole  sounds  to  folly,  and  negatives  sanity  of  mind.  The  Hansons, 
in  the  mode  of  planning  and  conducting  the  transaction,  show  that 
they  treated  ana  considered  Lord  Portsmouth  as  a  person  of  unsound 
nriind ;  and  he  in  submitting,  acquiescing,  and  not  resisting,  confirms 
his  own  incompetency.  Even  if  no  actual  unsoundness  of  mind, 
strictly  so  called — if  no  insane  derangement  had  existed — if  only 
weakness  of  mind,  and  all  admit  he  was  weak — yet  considering  the 
passiveness  and  timidity  of  his  character  on  the  one  hand,  the  influ- 
ence and  relation  of  Hanson,  his  trustee,  on  the  other,  and  the  clan- 
destinity  and  other  marks  of  fraud  which  accompanied  the  whole 
transaction,  I  am  by  no  means  prepared  to  say,  that  without  actual 
derangement  in  the  strict  sense,  the  marriage  would  not^be  invalid, 
but,  in  my  judgment,  Lord  Portsmouth  was  of  unsound  mind,  as  well 
as  circumvented  by  fraud."  Upon  the  whole,  the  court  pronounced 
the  marriage  in  fact  solemnized  between  the  Earl  of  Portsmouth  and 
Miss  Hanson  to  be  in  law  null  and  void,  he  being  at  that  time  not  of 
sound  mind  sufficient  to  enter  into  such  a  contract ;  and  that  the  cele- 
bration of  such  marriage  was  effected  by  fraud  and  circumvention: 
and  on  the  latter  ground,  the  court  granted  the  prayer  for  costs.(i) 

The  court  decreed  against  the  marriage  of  a  young  man  in  the 
middle  of  life  with  an  old  woman  of  70,  an  habitual  drunkard,  and 
labouring  under  great  infirniities,  but  possessed  of  considerable  pro- 

Eerty,  which  was  to  be  acquired  by  the  marriage,  without  the  know- 
idge  pf  any  of  her  friends,  or  any  settlement  whatever.    The  general 


was  considered  to  be  and  treated  as  such ;  that  as  she  ^rew  older  hec 
mental  faculties  more  rapidly  decreased,  insomuch  that  for  several 
years  she  was  wholly  incapable  of  governing  or  taking  care  of  herself 
or  her  affairs ;  and  that,  by  reason  of  her  weak  and  decayed  s^ate  of 
mind,  she  was  incapable  of  understanding  the  nature  of  courtship  and 
addresses,  or  of  consenting  and  agreeing  to  be  married.(&) 

A  man  who  had  a  weak  understanding  from  infancy,  and  whose 
mind  was  occasionally  disordered  by  drinking,  married  with  previous 
deliberation  and  intention,  and  purchased  and  paid  for  the  license  and. 
was  married  by  the  curate,  who  swore  that  he  went  through  the  cer* 
eroony  with  as  much  propriety  as  any  man  could  do.  In  the  absence 
of  evidence  of  mad  acts  about  the  time  of  the  marriage,  the  court 

(i)  Tht  Counte$$  of  PorUmouik  t.  The    —374. 
Earl  ofPorUmouth,  1  Htgg.  EccL  Rtp.  355       {k)  Brovfning  ▼.  Ream,  3  FhiU.  R.  69. 
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was  of  opinion  that  he  had  sufficient  capacity  to  contract  a  legal  mar- 

™ge.(/) 

Dtaf  and  Dumb  Persons.'] — A  person  born  deaf  and  dumb  is  not 
on  that  account,  incapable  of  marrying,  but  may,  if  compos  mentis, 
contract  matrimony  by  signs.(m) 

Marriage  not  affected  by  subsequent  Insanity.'] — The  subsequent 
insanity  of  a  person  who  was  of  sound  mind  at  the  time  of  the  mar- 
riage, does  not  avoid  it,(n)  nor  release  the  parties  from  the  duties  of 
their  marriage  vow.(o) 

Statute  for  preventing  Marriages  of  Lunatics.] — The  marriage  of 
a  lunatic,  during  a  lucid  interval,  had  formerly  the  same  validity  as 
his  other  acts ;  but  the  difficulty  of  proving  the  exact  state  of  the 
party's  mind  at  the  actual  celebration  of  the  nuptials  (concurring  with 
some  private  family  reasons)  has  induced  the  legislature  to  make  the 
existence  of  a  commission  of  lunacy  against  a  party,  an  effectual  bar 
to  his  contracting  a  marriage  even  during  a  lucid  interval. 

♦By  Stat.  15  Geo.  2,  c.  &0,(p)  it  is  enacted,  ••  that  from  r  ^,g,  , 
and  after  the  24th  day  of  June,  1742,  in  case  any  person  ^  -I 

who  now  is,  or  at  any  time  hereafter  shall  be  found  a  lunatic  by  any 
inquisition  taken,  or  to  be  taken,  by  virtue  of  a  commission  under  the 
great  seal  of  Great  Britain ;  or  any  lunatic  or  person  under  a  phrenzy, 
whose  person  and  estate  by  virtue  of  any  act  of  parliament  now  are 
or  hereafter  shall  be  committed  to  the  care  and  custody  of  particular 
trustees,  shall  marry  before  be  or  she  shall  be  declared  of  sane  mind 
by  the  lord  high  chancellor  of  Great  Britain,  the  lord  keeper  or  lords 
commissioners  of  the  great  seal  of  Great  Britain  for  the  time  bcing» 
or  such  trustees  as  aforesaid,  or  the  major  part  of  them  respectively, 
every  such  marriage  shall  be  and  is  hereby  declared  to  be  null  and 
void  to  all  intents  and  purposes  whatsoever."  A  similar  statute  has 
been  passed  with  respect  to  Ireland.(9) 

A  marriage  within  this  act  is  void  without  any  sentence  of  the 
ecclesiastical  court. 

In  1804,  a  commission  of  lunacy  issued,  under  which  T.  was  found 
to  be  a  lunatic,  and  a  committee  of  his  person  was  appointed,  but  no 
farther  proceedings  were  had  under  the  commission  until  1812.    In 

(/)  Parker  r.  Parker ^  2  Lee,  382.  1811)  in  case  any  person  who  bu  been,  or 

(m)  Swinburne  on   Marriage,  tect    16;  at  uny  time  hereafler  ihall  be  fband  a  luna- 

SiDchez,  lib.  1,  disp.  8,  No.  12^-14.    See  tic,  by  any  inqaisitidn  taken  or  to  be  taken 

£UioU*$  ea«e.  Carter,  53 ;  Dicken9on  v.  B/m-  by  virtue  of  a  conuniasion  under  tbe  great 

Mtt,  1  Dick.  268.  ical  of  Great  Britain,  or  the  great  aeal  of 

(n)  Furor  impedit  matrimoniurh  contra-  Ireland  respectively,  or  any  lunatic  or  person 

Iwoduai,  Bed  non  diriinit  contractum. — Inst  under  a  phrenzy,  whose  person  and  estate^ 

Jvia.,CanoD«  lib.  2,  tit.  12  ;  Corvinus  Jus.  by  virtue  of  any  act  of  parliameut,  now  or 

Cvion.  libw  2,  tit  13,  de  Nuptiis.  hcreafUr  shall  bo  committed  to  the  care  and 

(o)  Pametl  ▼.  ParneU^  2  Hagg.  Cons.  R.  custody  of  particular  trustees,  shall  marry 

169.  before  he  or  she  shall  be  declared  of  sane 

ip)  This  act  is   sometimes  called    the  mind  by  the  lord  high  chancellor  of  Great 

Bradtbrd  Act,  as  said  to  have  been  intro-  Britain  or  Ireland,  or  the  lord.keeper  or  lords 

duoed  by  Mr.  Pulteney  to  prevent  Lord  Brad-  commissioners  of  the  great  seal  of  Great 

fcrd,  to  whom  he  was  neit  in  remainder,  Britain  or  Ireland  for  the  time  being,  or  such 

fcom  marrying.    1  Browne's  Civil  Law,  8  trustees  as  aforesaid,  or  the  major  part  of 

n. ;  Com.  Dig.  tit  Idiot  (D  1.)  them  respectively,  as  the  nature  of  the  case  A 

(g)  By  51  Geo.  3,  c.  37,  it  is  enacted,  shall  require,  every  such  marriage  shall  b«^ 

'^UHit  fiom  and  after  the  expiration  of  ten  and  is  hereby  deolaxed  \o  Va  n^Vl  vdA  ^ikniI^ 

days  after  the  puBmg  of  thia  act  (31  M^y,  all  intenti  end  purfONe  tiYaJUNWitir 
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that  year,  the  lunatic  beinff  at  large,  was,  by  virtue  of  a  liceose  pro- 
'  cured  for  that  purpose  by  his  servant,  married  to  a  mantua-maker,  id 
"whose  bouse  he  then  resided.  On  a  petition  presented  by  the  com* 
mittee,  principally  for  the  purpose  of  taking  the  opinion  of -the  court 
r  #102  1  *w^®*f^®>'  ^^y  proceedings  should  be  taken  in  the  ecclesi- 
L  ^^'^  J  astical  court  to  have  the  marriage  declared  void,  it  was 
contended,  that  the  marriage  under  the  above  act  being  ipio  facto 
void,  such  proceedings  were  unnecessary.  Lord  Eldon  said,  that 
under  the  royal  marriage  act(r)  declaring  certain  marriages  void,  it 
had  been  thouj^ht  necessary  to  have  a  sentence  of  the  ecclesiastical 
court,  but  he  did  not  know  on  what  ground  that  opinion  proceeded* 
It  was  referred  to  the  master  to  see  what  proceedings  ought  to  be 
taken :  the  master  reported  his  opinion  to  be,  '*  that  the  marriage  was 
void  by  the  operation  of  the  statute  alone ;  and  that  no  proceedings 
were  necessary  to  be  had  in  the  ecclesiastical  court  to  have  the  same 
declared  to  be  so."  Such  report  was  confirmed  by  Lord  Eldon,  on 
the  ground  that  such  an  application  was  unnecessary,  as  the  marriage 
was  declared  void  by  the  act  ofparliament(5) 

Where  a  party  has  been  found  of  unsound  mind  under  a  commis- 
sion of  Ipnacv  taken  out  previously  to  the  marriage,  the  conclusion 
against  it  will  be  founded  on  the  stat  15  Geo.  2,  c.  30;{t)  where  there 
has  been  no  such  commission  the  mental  incapacity  of  the  party  must 
be  established  in  evidence.  And  in  such  cases  the  court  will  require 
it  to  be  shown  by  strong  evidence,  that  the  marriage  was  clearly  had 
during  a  lucid  interval,  if  it  be  first  found  that  the  person  was  gene* 
rally  insane.(tt) 

Interference  of  Court  of  Chancery  as  to  Lunatics*  Marriages.'^ — In 
cases  where  parties  have  been  found  to  be  insane,  under  a  commission 
of  lunacy,  from  a  period  antecedent  to  their  marriage,  it  is  the  usual 

{practice  for  the  lord  chancellor,  on  the  petition  of  the  committees  of 
unatics,  to  direct  references  to  the  master  to  inquire  as  to  the  pro- 
priety of  instituting  proceedings  in  the  ecclesiastical  court  for  setting 
uside  such  marriages ;  and  on  the  master  reporting  in  favour  of  such 
proceedings,  to  direct  them  to  be  taken  accordingly.(2;) 

It.aiay  be  prudent,  although  it  is  not  necessary/ for  the  committees 
r  *193  1  ^^  ^^^^^^  ^he  sanction  of  the  lord  chancellor  for  *institutiug 
•■  -I  proceedings  in  the  ecclesiastical  court.    The  committee 

as  the  guardian  of  the  lunatic,  may  proceed  to  dissolve  his  marriage, 
pa  account  of  his  incapacity,  or  institute  a  suit  against  the  wife  of 
the  lunatic  for  adultery.(y) 

In  cases  where  no  commission  has  issued,  and  the  sanity  at  the 
thne  of  the  marriage  of  a  party  to  a  suit  in  chancery  is  a  point  which 
calls  for  a  determination,  that  court  will  direct  an  issue  to  try  the 
sanity  of  the  .party  at  the  time  of  marriage.  This  was  done  in  the 
case  of  a  wara  of  that  court  who  had  been  married  with  her  father's 
consent  during  a  lucid  interval,  but  whose  sanity  appeared  doubtfuL(z) 
'    To  marry  a  non  compos,  the  custody  of  whose  person  had  been 

(r)  ]3  Geo.  3,  o.  11,  antii,  pp.  39,  40.  18. 

(ff)  Ex  fotU  rirniMr,  J  Ves.  &  B.  140.  (x)  See  Shelfbrd  on  Lanatica,  449. 

(0  9  PhiU.  R.  90.  (y)  PameU  ?.  PameU,  2  PhilL  R.  158. 

(»)  J\imer  v.  Mmrt,  I  Hagf*  Coot.  R.  {z)  I  Pow  P.O.  178;  aee fjr  swrlt fWiM, 

^//.    ^o^ 'SuicAo^ £k  1,  difo. 8, No. l&-  5Vea.832. 
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granted  to  committees,  is  a  contempt.  The  party  contriving  to  efTect 
a  marriage  with  a  lunatic  without  making  any  setiiement,  and  others 
concerned  in  procuring  the  marriage  were  committed  to  the  Fleet ; 
and  it  was  ordered  at  the  same  time,  that  all  deeds  and  securities 
relating  to  the  lunatic's  fortune  should  be  lodged  with  the  master,  in 
order  to  secure  a  provision  for  the  wife,  in  case  she  survived  her  hus- 
iMUid.(a) 

In  Smart  v.  Taylor ^{b)  the  court  of  chancery  ordered  an  informa- 
tion to  be  filed  by  the  attorney  general  against  the  principal  contriver 
of  the  marriage  of  an  idiot,  who  had  lands  of  inheritance;  and  two 
women  who  were  accessary  to  the  marriage  were  committed  until 
they  gave  evidence  against  him  or  found  security  for  the  purpose. 

ffaiure  and  evidence  of  Insanity,] — "Madness  (observed  Lord 
Stowell)  is  a  state  of  mind  not  easily  reducible  to  correct  definition, 
iiDce  it  is  the  disorder  of  that  faculty  with  which  we  are  little  ac« 
quainted  ;  for  all  the  study  of  mankind  has  made  but  a  very  moderate 
progress  in  investigating  the  texture  of  the  mind,  even  in  a  sound 
•tate.  In  disease,  where  it  has  pleased  the  Almighty  to  envelope  the 
tobject-roatter  in  the  darkness  ot  disease,  it  will  probably  always  con- 
tinue so ;  but  the  effects  of  this  disordered  state  are  pretty  well  known. 
We  learn  from  experience  and  observation  all  tnat  we  r  %ig^  i 
can  *know,  and  we  see  that  madness  mav  subsist  in  va-  ^^ 
nous  degrees,  sometimes  slight,  as  partaking  rather  of  disposition  or 
humour,  which  will  not  incapacitate  a  man  from  managing  his  own 
affairs,  or  making  a  valid  contract  It  must  be  something  more  than 
tiiis,  something  which,  if  there  be  any  test,  is  held  bv  the  common  judg- 
ment of  mankind  to  affect  his  general  fitness  to  be  trusted  with  the 
management  of  himself  and  his  own  concerns."(c) 

Absolute  insanity  speaks  for  itself;  in  milder  cases  the  absence  or 
presence  of  delusion  forms  a  very  important  test  or  criterion  as  to  the 
mental  state  of  the  party.  Insane  aelusion  consists  in  the  belief  of 
bciSf  which  no  rational  person  would  have  believed.  An  opinion 
against  rational  probability  is  not  necessarily  an  insane  opinion ;  it  is  not 
drawing  right  conclusions  from  manifestly  false  premises,  but  erroneous 
inferences  from  premises  which  may  be  true.  The  delusion  may  some- 
times exist  on  one  or  two  particular  subjects,  though  generally  there 
are  other  concomitant  circumstances,  such  as  eccentricity,  irritability, 
Tiolence,  suspicion,  exaggeration,  inconsistency,  and  other  marks  and 
lymptoms,  which  may  tend  to  confirm  the  existence  of  delusion,  and 
establish  its  insane  character.  Wherever  the  patient  conceives  some- 
thing extravagant  to  exist,  which  has  still  no  existence  whatever  but 
in  his  own  heated  imagination;  and  wherever  at  the  same  time, 
having  once  so  conceived,  he  is  incapable  of  beiAg,  or  at  least  of 
being  permanently  reasoned  out  of  that  conception,  such  a  patient  is 
said  to  be  under  a  deIusion.({f) 

In  a  case  where  the  testamentary  capacity  of  a  party  was  in  ques- 
tion. Sir  J.  NichoU  said,  *'  It  may  be  diflicult  and  perhaps  would  be 
dangerous  to  attempt  to  define  what  is  the  essence  of  insanity.    De- 

(m)  P^ker  t.  Wyndhmm,  Pno.  Ch.  303.        (^  See  Sir  J.  Nichoirs  remarki  in  Dm.^ 

4VL  T.  Ofarik,  3  Addanie  R.  90, 91. 180, 181.    «A 

(*)  9  Mod.  98.  C.  reported  by  Htss.  ^  \  FuUMk^.  AS! 

(t)  1  HBgg.CuaM,lL  417, 418.  «Mh aHigg. EeciLU. &4S. 
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lusion  has  been  generally  laid  down  as  essential ;  that  is,  the  fancying 
things  to  exist  which  can  have  no  existence,  and  which  fancy  no 
proof  or  reasoning  will  remove.  Others  may  have  said,  that  insanity 
may  exist  though  no  delusion  prevail ;  whether  this  means  that  it 
may  exist  where  no  delusion  ever  has  prevailed,  or  only  where  you 
r  *195  1  Cannot  call  it  forth  upon  the  particular  occasion,  is  not 
L  -I  so  clear.    No  case  has  ever  coftie  under  my  notice  where 

insanity  has  been  held  to  be  established  without  any  delusion  ever 
having  prevailed,  nor  ami  able  exactly  to  understand  what  is  meant 
by  a  '*  lucid  interval,"  if  it  does  not  take  place  when  no  symptom  of 
delusion  can  be  called  forth  at  the  time.  How  but  by  the  manifesta- 
tation  of  the  delusion,  is  the  insanity  proved  to  exist  at  any  one  time? 
The  disorder  may  not  be  permanently  and  altogether  eradicated,  it 
may  onlv  toiermit,  it  may  be  liable  to  return;  but  if  the  mind  ib, 
apparenily  rational  upon  all  subjects,  and  no  sympton  of  delusion  caa 
be  called  forth  on  any  subject,  the  disorder  is  for  that  time  abseot;. 
there  is  then  an  interval,  if  there  be  any  such  a  thing  as  a  lucid  ioter- 
v«L  It  may  often  be  difficult  to  prove  a  lucid  interval,  because  it  is 
difficult  to  ascertain  the  total  absence  of  all  delusion. 

Where  clear,  decided,  and  undoubted  insanity  has  been  est^Uished 
to  have  once  existed  before  the  contested  transaction*  acts,  otherwise 
of  a  doubtful  character,  may  becooie  of  more  force  in  proof  of  its 
existence,  at  the  time  in  question.  Even  acts  decidedly  of  an  insane 
character^  occurring  after  tbe  transaction,  may  reflect  back  upon 
acts,  otherwise  eauivocal,  about  the  time  of  the  transaction  itself,  or 
on  the  general  oenortment  of  the  party ;  but  where  there  are  no 
decided  acts  provea  ever  to  have  taken  place,  when  all  the  acts  aie 
equivocal ;  when  they  may  be  attributed  to  other  causes;,  to  violent 
passion,  to  intoxication  operating  upon  a  mind  naturally  excitable,  I 
cm  Dot  aware  that  in  any  case  such  equivocal  acts,  however  nuiao- 
rous,  have  been  held  to  establish  insaQiiy."(e) 

The  foHowing  general  rules  laid  down  upon  this  subject  by  Lord 
Thurlow  may  be  very  useful  in  their  application  to  particular  cases; 
There  is  an  infinite,  nay,  almost  an  insurmountable  difficulty  in  lay* 
ing  down  abstract  propositions  upon  a  subject,  which  depends  upoa 
such  a  variety  of  circumstances  as  the  legal  competency  of  the 
mind,  to  the  actio  which  it  is  engaged,  if  its  competency  be  impeached 
by  positive  evidence  of  an  anterior  derangement,  or  afiected  by  cir- 
ourostaoces  of  bodily  debility  sufficiently  strong  to  lead  to  asuspieion 
r  *196  1^^  intellectual  ^incapacity.  General  rules  are  easily 
■-  ^  framed,  but  the  application  of  them  creates  considerablo- 

difficuUy  in  all  eases  in  which  the  rule  is  not  sufficiently  comprehen* 
aive  to  meet  each  circumstance  which  may  enter  into  and  niate- 
lially  affect  the  particular  case.  There  can  be  no  difficulty  in 
saying,  that  if  a  mind  be  possessed  of  itself,  and  that  at  the  period  of: 
time  such  mind  acted,  that  it  ought  to  act  efficiently.  But  this  rule 
goes  vety  little  way  towards  that  point  which  is  necessary  to  the 
present  subject ;  for  though  it  be  true  liiat  a  mind,  in  such  possessioa 
of  itself  ought,  when  acting,  to  act  efficiently,  yet  it  is  extremelv  diffi- 
cult to  lay  down,  with  tolerable  precision,  the  rules  by  which  such 
state  of  mi^  can  be  tried.    The  course  of  procedure  for  the  purpose 
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of  trying  ihe  state  of  any  party^  mmd  allows  of  rotes.  K  derange- 
ment  be  alleged,  it  is  clearly  incumbent  on  the  party  aHeging  it  to 
prove  sacfh  derangement;  if  such  derangement  be  proved,  or  be 
admitted  to  have  existed  at  any  particular  period,  biVt  a  lucid  interval 
be  alleged  to  have  prevailed  at  the  peried  particularly  referred  to, 
then  the  burthen  of  proof  attaches  on  the  party  aHeging  such  lucid 
interval,  who  must  show  sanity  and  competence  at  the  period  when 
the  act  was  done,  and  to  which  the  lucid  interval  refers ;  and  it  cer- 
tainly is  o^f  equal  importance  that  the  evidence  in  support  of  the 
fillei^tion  of  a  lucid  interval,  after  derangement  at  any  period  has 
been  established,  should  be  as  strong  and  as  demonstrative  of  such 
fact  as  where  the  object  of  the  proof  is  to  establish  derangement.  The 
evidence  in  such  a  case  applying  to  stated  intervals,  ought  to  go  to 
the  state  and  habit  of  the  person,  and  not  to  the  accidental  interview 
of  any  individual  or  to  the  degree  of  self-possession  in  any  particular 
net;  for  from  an  act  with  reference  to  certain  circuntsCances,  and 
which  does  not  of  itself  mark  the  restriction  of  that  mind,  which  is 
deemed  necessary,  in  general,  to  the  disposition  and  managenient  of 
ftffairs,  it  were  certainly  extremely  dangerous  to  draw  a  conclusion 
so  general,  as  that  the  party,  who  had  confessedly  lalxnired  under  a 
tnental  derangement,  was  capable  of  doing  acts  binding  on  bimseif 
and  others.(/) 

'  The  marriage  of  a  lunatic,  not  under  a  commission  of  ^  <,-q^  ^ 
lunacy,  •during  a  lucid  interval  is  valid.    And  there  is  ••  J 

authority  for  tbe  proposition  that  a  marriage  by  a  non  compos,  when 
cf  unsound  mind,  is  rendered  valid  by  consummation  during  a  lacid 
urterval.(^ 

It  may  be  questioned  what  -degree  of  evidence  wKl  satisfy  (he 
t^ourt  that  the  marriage  was  the  act  of  am  insane  moment,  wlien  no 
commission  of  lunacy  can  be  obtained,  and  the  party  not  being 
"alleged  to  be  insane,  must  be  presumed  to  be  in  his  right  soD/acs*. 

In  cases  of  the  most  inveterate  malady,  there  are  lucid  intervals  on 
which  legal  acts  may  be  founded.  The  case  of  Ctntwright  v.  Cmt' 
itrigfit,{h)  was  a  strong  case  of  this  kind,  in  wtiidi  the  will  nMide 
'donng  a  lucid  interval  was  established.  In  that  case  the  sanity  of  the 
tnoment  was,  in  a  ffreat  measure,  inferred  from  ^he  TUtemal  character 
cf  the  wisdom  of  me  act  itself.  No  saeh  character  of  wisdom  can 
he  attributed  to  the  act  of  a  man  connecting  himrself,  in  marriage, 
*with  a  common  prostitute,  without  any  rational  prospect  tsf  happi- 
ness. But  it  will  not  be  conclusive  certrinly,  against  the  sanity  of 
'the  act,  that  it  was  an  unwise  act.  The  man  in  the  best  exercise  of 
fin  reason,  might  not  be  a  wise  man ;  and  the  question  in  such  a  case 
is  as  to  the  sanity  of  the  act,  m>t  the  wisdom  of  the  party.  Lord 
-StoweH  was  of  opinion,  that  no  evidence  would  be  sufficient  to  induce 
the  court  to  pronouce  against  the  sanity  of  an  act,  to  which  the  man 
himself,  not  disqualified  by  proof  of  insanity,  adheres,  and  from  which 
be  does  not  himself  pray  to  be  relieved.(i) 

Insanity  must  be  proved ;  it  being  a  clear  rule  of  law  that  sanity  is 

(/)  Attorney  General  v.  Pamther,  3  Br.        (A)  I  Pbill.  R.  90.  A 

CC.i43,444.  (0  Tiiraerf.  Meyerw^  1  fla£S*  OdUkUl 

(#)  AMhe'i  erne,  Pr.  Cb.  703  ;  Fraem.  C.    416. 

cm  ;-; 
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presumed  until  insanity  is  proved ;  and  the  burthen  of  the  proof  liei 
on  the  party  asserting  its  existence.(A;) 

In  proof  of  insanity,  particular  acts  of  madness,  and  not  general 
evidence  that  the  party  is  insane,  should  be  brought  forward.(/) 

It  was  decided,  that  the  commission  of  suicide  by  the  husband, 

r  *lOfi  1  ii^^^^di^^^ly  ^f^^i*  marriage,  was  not  such  evidence  of 
L  -I  *insanity  as    would  render  the   marriage  void.     Lord 

Eldon  admitted,  that  it  was  fair  to  consider  whether,  at  the  time  of 
the  contract,  the  party  did  not  intend  to  commit  the  act  of  suicide ; 
and  proof  that  he  was,  at  the  time  of  the  marriage,  under  the  influ* 
ence  of  that  morbid  feeling,  would  be  a  circumstance  of  considerable 
weight  in  leading  to  the  inference  of  insanity.(m) 

It  is  a  rule  of  law  that  in  civil  suits  it  is  not  necessary  to  trace  or 
connect  the  morbid  imagination  with  the  act  itself.  If  the  mind  is 
unsound,  the  act  is  void.  The  law  avoids  every  act  of  the  lunatic 
during  the  period  of  the  lunacy,  although  the  act  to  be  avoided  cannot 
be  connected  with  the  influence  of  the  insanity,  and  may  be  proper  in 
itself.(n) 

The  conduct  of  the  party  always  aflbrds  forcible  evidence  in  ques* 
tions  as  to  capacity,  as  the  management  of  affairs  throughout  Ufe ;  but 
mental  capacity  is  negatived  by  showing  that  the  party  was  in  a 
state  of  pupillage,  though  not  in  actual  connnement,  and  never  did  any 
act  of  business,  or  entered  into  a  contract  of  any  sort;  and  that  he 
:was  supported  with  common  necessaries,  not  by  the  allowance  of 
money,  but  by  beins;  placed  under  the  care  of  other  persons.(o) 

The  character  of  being  easily  intimidated  and  controlled  usually 
marks  and  accompanies  unsoundness  of  mind,  whether  it  be  imbecility 
or  derangement,  or  a  mixture  of  both.(  p) 

It  seems  that  evidence  to  show  hereditary  insanity  in  the  blood,  is 
not  admissible  in  an  issue  as  to  the  insanity  of  a  party.(9) 

On  a  question  as  to  the  sanity  of  a  party  at  the  time  of  the  execu- 
tion of  a  deed,  the  witnesses  cannot  be  asked  whether  the  sister  of  the 
partv  be  not  insane,  (r) 

The  verdict  of  a  jury,  under  a  commission  of  lunacy,  will  not  of 
Itself  aflfect  the  validity  of  a  marriage  de  facto  solemnized,  though 
solemnized  within  the  time  of  the  finding  bv  the  jury.  The  flndiag  is 
r  *199  1  ^  circumstance  and  a  part  of  the  evidence  '^in  support  of 
!>  •'the  unsoundness  of  mind  at  the  time  of  the  marriage,  but 

no  more,  for  the  Ecclesiastical  court  must  be  satisfied  by  evidence  of 
its  own,  that  grounds  of  nullity  existed.  (5) 

In  a  case  where  the  validity  of  a  marriage  was  disputed  after  the 
death  of  the  party ;  on  the  ground  of  insanity,  and  a  writ  de  lunaiico 
inquirendo  had  been  executed  six  months  after  the  marriage,  and  the 
verdict  of  a  most  respectable  jury,  before  whom  the  party  had  been 

(k)  Hde*8  p.  C.  33 ;  3  Utigg.  Eecl  R.        ( p)  Per  Sir  J.  Nicfaoll,  1  Hag^r.  Eed.  R. 

598.  370. 

(0  2  Atk.  340.  (q)  BtAdam  v.  Walker,  1  Dow  P.  C.  14a 

(m)  M^Adam  r.  Walker,   1  Dow  P.  C.  174. 
180;  see  Burrow  v.  Burrw,  1   Hagg.        (r)  Doe  d.  Mather  ^»WkUefottL%  Cm,  k, 

Eccl.R.109.  ^^  P.  570. 

(n)  Oroom  ▼.  ThomoM,  2  Hagg.  Ecd.  R.        (t)  Covknte^e  of  Portmntmik  ▼.  Earl  of 

^36*  PorfmmUh,  1  Hagg.  Bed.  R.  356. 
(o)  Browning  r,  JUane,  2  PhilL  R.  86. 
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produced  and  examined  in  person,  had  found  him  incapable  for  two 
years  antecedent  to  the  marriage ;  and  no  attempt  had  been  made  to 
impeach  such  verdict  in  chancery ;  the  inquisition  so  taken  was  held 
strong  confirmation  of  the  other  evidence  of  in8amty.(<) 

Mental  incapacity  produced  by  Intoxication^] — Intoxication  is,  in 
truth,  temporary  insanity,  the  brain  is  incapable  of  performing  its 
proper  functions;  there  is  temporary  mania — but  that  species  of 
derangement,  when  the  exciting  cause  is  removed,  ceases ;  sobriety 
brings  with  it  a  return  of  reason.(tt) 

Mental  incapacity  produced  by  intoxication  will,  it  seems,  have  the 
same  effect  as  insanity.  An  irregular  marriage  in  Scotland  was  set 
aside,  where  it  was  proved  that  the  woman  was  in  such  a  state  of 
intoxication  as  to  be  incapable  of  giving  a  valid  consent.(2:) 

It  may  be  inferred  from  the  following  passage  in  a  judgment  of 
I^ord  Slowell's,  that  the  same  rule  would  prevail  here.  "I  will  not 
lay  it  down,  that  in  no  possible  case  can  a  marriage  be  set  aside,  on 
the  ground  of  having  been  effected  by  a  conspiracy.  Suppose  three 
or  four  persons  were  to  combine  to  effect  such  a  purpose  by  intoxi- 
cating another,  and  marrying  him  in  that  perverted  state  of  mind, 
this  court  would  not  hesitate  to  annul  a  marriage  on  clear  proof  of 
such  a  cause,  connected  with  such  an  effect.  Not  many  other  cases 
occur  to  me,  in  which  the  co-operation  of  other  persons  to  produce  a 
marriage  can  be  so  considered,  if  the  party  was  not  in  a  r  ^oqq  -i 
state  *of  disability,  natural  or  artificial,  which  created  a  *^  •* 

want  of  reason  or  volition  amounting  to  an  incapacity  to  consent."(y) 

Where  the  party  has  been  found  a  lunatic  under  a  commission  of 
lunacy,  and  committees  have  been  appointed,  such  committees  are  the 
proper  persons  to  institute  a  suit  touching  the  validity  of  the  lunatic's 
marriage.(2)  The  wife,  however,  in  a  suit  of  nullity  is  entitled  to 
alimony  pending  the  suit,  and  the  ecclesiastical  court  will  not  proceed 
until  the  committee  has  supplied  funds  to  the  wife  for  conducting  hier 
defcnce.(a)  • 

A  lunatic,  during  the  existence  of  his  malady,  cannot  personally 
institute  a  suit  in  the  ecclesiastical  .court  ;{b)  but  a  party  who  was 
insane  at  the  time  of  contracting  a  marriage,  may  himself  on  reco- 
vering his  senses  come  foiward  to  institute  and  maintain  a  suit  for 
setting  aside  his  marriage,  on  the  ground  of  his  own  mental  incapa- 
city at  the  time.  In  such  a  case  the  degree  of  proof  must  be  stronger 
than  ordinary,(c) 

In  a  suit  instituted  by  the  father  to  annul  the  marriage  of  his  son> 
on  the  ground  of  insanity,  it  was  objected,  on  the  part  of  the  wife, 
that  the  father  had  no  right  to  bring  such  a  suit,  the  son  being,  at  the 
time  of  marriage  of  age,  and  sui juris,  unless  appointed  committee  of 
his  person.    The  court  having  taken  time  to  deliberate,  observed— 


'^ 


(0  Browning  ▼.  Reane,  2  Phill.  R.  69.  (z)  Ante,  p.  192.        '^ 

(If)  See  ]    Fonbl.   Kq.  p.  67,  5tli  ed.;  3        (a)  Cuuntrst  cf  Poriimouth  v.  Earl  of 

Hbgg.  Eccl.  R.  602.  Porttmouth,  3  Addaini>*H  K.  63. 

(x)  JthMton  f.  Brown^  2  Sliaw  Ss,  Dunl.        {h)  ParntU  v.  Pernelt^  2  Hagg,  Cons.  R. 

495.  16:i. 

iy)  SuUivau  v.  Sulliifan^  2  Hagg.  Corn.        {e)  Turner  t.  Jfryerf ,  1  Hagg.  Cona.  R«i| 

Rep.  246.  414--4ld. 
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That  the  suit  was  brought  by  the  father  to  annul  the  marriage  of  a 
party  of  competent  age,  without  setting  up  any  special  interest,  but 
averring  the  insanity  of  the  son  at  the  time ;  the  fact  being  pleadable, 
the  only  question  is,  whether  the  person  before  the  court  is  the  proper 
person  to  plead  it.  It  is  not  alleged  that  the  son  is  now  insane ;  and 
though  under  the  care  of  his  father,  that  may  be  only  for  weakness, 
as  it  is  allowed  a  commission  of  lunacy  cannot  be  obtained.  He  is 
then  to  be  presumed  sane,  and,  as  such,  capable  of  bringing  suits,  pro- 
priojure : — no  man  can  be  plaintiff  for  him,  he  must  complain;  no 
man  can  be  defendant  for  him,  he  must  defend  himself ;  no  one  can 
r  #201  1  ^^  *attorney  or  procurator  for  him,  but  by  his  own  ap- 
^  ■'  pointment.(a) 

But  it  seems  that  the  legal  obligation  imposed  by  the  statute  43 
Eliz.  c.  2,  on  the  grandfather  to  maintain  his  grandchildren  in  the 
event  of  their  becoming  poor,  lame,  or  impotent,  is  such  an  interest 
as  will  enable  a  father  to  sustain  a  suit  for  setting  aside  the  marriage 
of  his  children  on  the  ground  of  their  insanity  at  the  time  of  the 
marriage.(e) 

The  marriage  of  a  lunatic  being  absolutely  void,  and  not  merely 
voidable,  the  validity  of  his  marriage  maybe  questioned  and  declared 
void  after  his  death  in  a  suit  as  to  the  right  to  administer.  Thus 
administration  of  the  effects  of  a  wife  was  refused  to  the  husband,  on 
the  ground  that  his  marriage  had  been  illegally  contracted  with  a 
person  of  unsound  mind.(/) 


SECT.  3.— or  IMPOTENCE. 

V 

Impotence  aground  for  JSTuHiiy  of  Marriage.'] — Marriage  having 
been  ordained  for  the  procreation  of  children,  a  capacity  of  consum- 
mation is  implied  in  the  marriage  contract ;  and  is  so  far  one  of  the 
essential  duties  for  which  the  parties  stipulate,  that  the  incapacity  of 
either  party  to  satisfy  that  duty  affords  a  ground  for  nullifying  the 
contract.(g) 

This  impediment  to  lawful  marriage  is  known  by  the  general  term 
impotence^  which  may  arise  from  malconformation,  or  frigidity  of 
r  %oM  1  constitution,  or  from  anv  other  physical  defect  *in  the 
*-  -I  organs  of  generation,    impotence  tfien  consists  in  the 

incapacity  for  copulation,  or  in  the  impossibility  of  accomplishing  the 

(</)  Turner  v.  Meyert,  I  Htigg.  Coni.  R.  sont  non  propter  letatein,  sed  propter  aliquod 

414,  415,  n.  natumle  impedimenluRi  ad  proles  susciian* 

(e)  Ray  v.  Slierwood,  \  Cnrteia,  173 — 935.  daa  (utpote,    propter  impotcotiatn,  fri^ridi. 

Affirmed    by  judicial  committee  of  privy  tatem,  maleficentiam,  et  aimilia,  qas,  ipso 

council,  6th  Dec  1837.    Ante,  p.  179.  jure,  reddunt  hujusmodi  niatrimoniuin  nul. 

(/)  Brotbning  v.  Reane^  2  Ph.  R.  69.  See  lum.)  H«c  impedimenta  oaturaHa  aliquando 

Parker  v.  Parker,  2  Lee,  382.  ooutingant,  tam  in  muliere,  qoam  in  viro,  et 

v^)  2  Hagff.  Cons.  R.  63 ;  Co.  Litt  936,  para  jsravata  agere  potest,  in  caosA,  nuUitatis 

e ;  1  And.  185 ;  5  Rep.  98,  b;  2  Lea  170.  matrimonii.    Ougfiton,  tit  193,  s.  17. 
Quia    matrimonium    ordinatum    fiiit,  non        **  Aptitudo  qaidem  ad  generandum,  cmcn* 

solum  ad  c?itandam  fbrnicationem,  sed  etiam  tiale  matrimonii  requisitum  est,  ooncubitos 

■d  proles  procreandas ;  si  matrimonium  (tale  ipse  non  ad  perfectionem  sed  ad  implemcn- 

^aaJe)  fuerit,  inter  virum  et  mulierem,  de  turn  pertinet.*'    Huberus  do  Nuptiia,  lib.  1, 

^4ci^  soJcmmzatam,  qvd  omniuo  inhabilea  lit  10,  a.  \. 
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act  of  procreation.  The  manifest  causes  of  impotence  in  both  sexes 
are  divided  into  physical  and  moral.  The  causes  of  impotence  in 
man  arise  from  two  sources,  from  malformation  of  the  genitals  or 
from  want  of  action  in  them ;  but  in  females  impotence  can  only 
depend  on  malformation,  either  natural  or  acquired.(A) 

It  does  not  however,  come  within  the  design  of  this  work  to  enter 
into  an  examination  of  this  very  delicate  subject ;  ample  information 
may  be  found  upon  it  in  other  wrilers.(i) 

Duty  of  the  court  in  suits  for  Impotence^ — Cases  of  impotence  and 
malconformation  are  necessarily  attendea  with  serious  mischiefs  to 
parties,  in  the  disappointment  of  very  laudable  or  allowable  purposes 
of  marriage,  the  desire  of  having  children,  and  the  lawful  enjoyment 
of  each  other's  person.  Such  cases  of  disappointment,  so  originating, 
may  not  be  frequent ;  but  when  any  such  occurs,  it  is  a  subject,  which 
the  court  is  bound  to  entertain,  anclto  treat  according  to  the  ordinary 
modes  of  investigating  the  truth  of  the  complaint,  for  the  relief  of  the 
injured  party.(A) 

Courts  of  justice  are  not  invested  with  the  privilege  of  selecting 
cases  on  the  grounds  of  personal  feelings  of  delicacy,  out  are  bound 
to  exercise  the  jurisdiction  which  has  been  given  them  by  law,  and 
are  not  at  liberty  to  decline  it,  merely  because  the  cases  are  offen- 
sive to  private  delicacy.  Therefore  cases  of  impotency,  though  of 
an  unpleaaant  nature  to  entertain  for  the  purpose  of  judicial  exa- 
mination, must  be  dealt  with  when  brougnt  under  judicial  cogni- 
zance. (/) 

The  court  will  be  cautious  against  collusion  between  the  parties 
where  it  can  reasonably  be  suspected,  but  it  will  not  be  presumed 
without  some  ground.(/7i) 

*  Cohabitation  'previous  to  Commencement  of  Suifl — A  r  ^o^o  -■ 
three  years'   cohabitation  is  required   by  law  before  a  »•  J 

suit  can  be  entertained  for  annulling  a  marriage  by  reason  of  impo- 
tence, unless  it  appear  from  evidence  that  the  party  is  so  absolutely 
and  naturally  incapable  of  performing  the  act  of  generation,(n)  that 
the  infirmity  can  be  ascertained  at  once,  as  in  the  case  of  malcon- 
formation.(o) 

A  triennial  cohabitation  is  so  requisite,  that  if  the  parties  have 
been*married  three  years,  but  a  great  part  of  that  time  have  been 
absent  from  each  other,  the  man  will  be  allowed  the  further  time 
during  which  he  had  been  absent.(/i)  Inspection  was  refused  until 
after  a  triennial  cohabitation.(9) 

Either  Party  may  be  Complainant'] — The  rights  and  duties  of 
both  parties   being  coequal,  either  party  may  promote  a  suit  for 

(A)  See  Dr.  Ryan*t  Philoiophy  of  Mar-  (m)  PcUard  ▼.  Wyboum,  1  Hag|r.  Eed. 

riaj|e,  300—308.  R.  726.    See  2  Hagg.  Cona.  R.  332 ;  2  PhilL 

(t)  See  works  on  Medical  Jarispradeooe,  R.  10. 

1  Cbitty,  370-^82;  Reck,  5th  ed.  1836,  pp.  (n)  Ayliffe*a  Parer.  p.  228.— *«  Habc  trien. 

49—68 ;  1  Paris  &  FonbJ.  168.  197 — 215 ;  nalis  expectatio  non  est  necessaria,  ubi  statim 

Bayle*s  Diet,  tit  Qaellenec  posait  ooostare  de  iropotentii  coeundL**— 

{k)  Brigg§  V.  Morgan,  2  Hagg.  Cons.  R«  Oughton,  tit  217,  n.  b. 

329.  (0)  Brigg$  7.  Morgan,  3  Ph.  R.  329. 

(0  fforrU  ▼.  Ball,  Deleg.  16  July,  1789,  {p)  WeUe  v.  If eUe,  2  Ije^,  S")^, 

eited  2  llagg.  Cons.  R.  327 ;  Brigg$  7.  JMbr-  {q)  AUtoa  ^.  Aieton^^ljA^  VIV 
gm,  2  HMgg.  CooM,  R,  326. 
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obtaining  a  sentence  of  nullity,  but  there  must  be  such  evidence  as 
will  satisfy  the  court  that  at  the  time  the  marriage  took  place  there 
existed  an  impedinrient  to  consummation,  and  that  it  is  incurable.(r) 
In  1807  the  marriage  took  place ;  in  1809  the  wife  instituted  a  suit 
to  annul  such  marriage,  on  the  ejround  of  ilie  impotency  of  her  hus- 
band. A  libel  was  given  in  alleging  his  incapacity  to  consummate 
the  marriage;  and  the  husband  admitted  this  fact  in  his  answers. 
There  was  evidence  also,  the  report  of  two  physicians  and  two 
surgeons,  who  had  been  duly  appointed  and  sworn  to  inspect  the 
person  of  the  husband ;  which  stated  in  substance^  that  though  the 
disease  and  imperfection  of  the  parts  was  not  such  as  to  imply 
impotency  in  the  execution  of  their  functions,  yet  that  having  heard 
his  own  accurate  history  of  his  alleged  impotence,  they  put  faith  in 
his  account ;  and  as  he  was  in  good  health,  they  could  hold  out  no 
hopes  of  his  impotence  being  remedied  by  any  medical  treatment. 
Lord  Stowell  said,  *'  I  think  there  is  enough  to  satisfy  the  court, 
that  at  the  time  when  this  marriage  took  place,  there  was  i'ncom- 

r  *204  1  P®^®"^y»  ^^  ^^^  P*^^  ^f  ^®  man,  to  perform  the  ^duties 
■•  J  of  marriage ;  a  capacity  to  perform  which  is  necessary 

to  render  it  valid.  The  court  is,  upon  the  whole,  satisfied  of  the 
existence  of  this  fact,  and  that  there  has  been  no  collusion  between 
the  parties.  There  is  an  air  of  truth  and  sincerity  in  the  evidence; 
and  the  party  appears  willing  to  compensate,  as  far  as  is  in  his 
power,  the  injury  which  he  states  he  has  ignorantly  done." 

The  court  pronounced  the  sentence  of  nullity.(5) 

It  seems  that  where  the  defect  is  natural,  that  the  presumption  is, 
that  it  existed  before  the  marriage,  but  a  contrary  presumption  arises 
where  the  defect  is  only  accidental.(0 

Suits  of  this  kind  brought  by  the  husband  against  the  wife,  have 
been  of  rare  occurrence;  the  suit  has  generally  been  brought  by 
the  wife;  it  is  said  that  two  instances  only  were  established  by 
proof  in  sixty  years.  Malformation  Js  not  common  in  either  sex, 
and  probably  more  uncommon  in  the  female.  Where  such  defects 
exist,  parties  will  often  be  discreet  enough  to  abstain  from  marriage 
entirely ;  or  where  a  marriage  has  been  contracted  in  ignorance  of 
the  defect,  there  may  be  many  reasons,  some  good  and  some  per- 
haps occasionally  bad,  which  will  prevent  the  parties  from  making 
an  application  to  the  court,  or  any  other  public  disclosure.  In  point 
of  effect  upon  the  state  of  domestic  life,  it  cannot  be  maintained 
that  the  injury  is  not  as  great  on  the  side  of  a  husband  as  of  a  wife, 
and  that  there  is  not  the  same  ground  of  complaint  to  the  fullest 
extent.(tt) 

The  nature  of  the  proofs  required  in  cases  of  this  kind  is  thus 
stated  in  Oughton.(x) 

(r)  Brown  ▼.  Brown,  1  Hagg.  EccL  B.  («)  **  Ad  probandum  defectni  judex  peti. 

593.  tionem  parlb  aUegantii  impedimenU  (li  Ulta 

(f)  Oreenitreet,  falsely  called  Cumyn$  r.  sint,  qiue  ex  oorporii  iospectione  jodicari 

Cumynf,  3  Phill.  R.  10 ;  3  Hagg.  Cooa.  R.  poaaant)  compellere  poteat  vinim  ad  exhib- 

332.  endum  preaeDtiaro  auam  et  ad  oatendendom 

(0  Sanchez,  lib.  7 ;  Diap.  103,  n.  4 ;  GodoL  (in  loco  aliqao  aecreto,  per  jndicein  aaaignan- 

Rep.  Canon.  494.  do)  pudenda  aua,  sen  illoa  corporia  delectua 

(u)  Brij^ffM  V.  Morgan^  2  Hagg.  Cons.  R.  quoa  mulier  objicit  (si  ex  inspectione  corporia 

S^S/  3  Phiil.  R.  327.  apparere  poaaiat)  medicii  et  chirargia  pcritii. 
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*Ia  one  case  the  marriage  took  place  in  April,  1815,  r    ^^^    i 
the  man  being  of  the  age  of  forty-one,  the  woman  seven-  ••  •■ 

teen.  The  parties  had  cohabited  together,  at  intervals,  as  man  ahd 
wife  till  the  spring  of  J  823,  when,  under  medical  advice,  they  ceased 
to  occupy  the  same  bed,  in  consequence  of  her  health  having  suf- 
fered; but  they  lived  under  the  same  roof  until  1826.  A  medical 
certificate  fully  proved  that  the  marriage  had  never  been  consum- 
matedy  and  that  the  woman,  though  virga  intacla,  was  apta  viro, 
Dr.  Lushington  thought  that  there  were  the  very  strongest  reasons 
to  presume  the  impotency  of  the  man.  If  the  parties  lay  together  in 
one  bed  for  so  many  years,  of  such  ages,  and  the  woman  is  certified 
to  remain  virga  iniacta,  there  cannot  be  a  stronger  presumption  that 
impotency  existed,  and  that  it  was  incurable.  Such  a  lapse  of  time 
satisfies  the  court  that  in  all  human  probability  the  husband  was 
incapable  of  consummating  the  de  facto  marriage ;  but  the  case  did 
Dot  depend  upon  inference  ♦from  these  facts  only,  for  r  ^ong  i 
the  impotence  of  the  man  was   strongly  confirmed  by  ^  J 

two  acknowledgments  to  surgeons  long  before  the  institution  of  the 
suit.    The  sentence  of  nullity  was  decreed,  (y) 

It  is  said  that  the  competency  of  the  woman  ought  to  be  tried  by 
tlie  careful  inspection  oi  grave  and  honest  matrons  of  her  parish, 
and  to  be  well  attested  by  them  on  oath,  viz.  that  she  can  never  be 
a  mother  or  proper  wife,  because  she  is  nimis  arcta  and  unfit  for 
generation.(z) 

Medical  Certificate,'] — It  seems  that  the  report  of  medical  men, 
who  have   inspected  the  man,   is   not  alone   sufficient  evidence  of 

priosjadicialiter,  in  prGDsentil  partis  adversoB,  contra  muliercm,  proband!  sunt,  isto  roodo, 

de  dili^nter  inspiciendo  virum  et  de  refer-  per  inspectioncm,  ct  relationem,  harum  ma- 

•ndo  in  scriptis  eorum  judicium,  juratis.   £t  jieram  juratarum.)     £t  si  judicio  hujusmodi 

■i  Diedicorom  et  chiruri^orum  judicium  sit,  obstetricum  et  muiierum  ropertafucritvirgo, 

et  quod  morbus  vel  defcclus  viri  fuerit  insan*  saltern  fcemina  intacta,  nee  a  quoquam  cogni- 

abilis  et  incurabilis  (tamen  tencntur,  in  rcla-  ta ;  et  si  vir  non  possit  aliquos  defectus  obji- 

tione  eorum  jodicii,  ipsum  morbum  sou  de-  cere  contra  uxorem,  ob  quos  cognosci  non 

fectaiB  specificare,  ne  circumveniatur  eccle-  possit ;  hec  dictarum  mulierum  relatio,  cum 

m,)  ct  quod  (in  eorum  scientid  doctrinl  et  judicio  medicorum  et  chirurgorum,  quam?is 

ezperientiA)  morbus  aut  defectus  hujusmodi  dubio,  unk  cum   coeteris  prsBdiclis  indiciis 

null!  re  aut  arte  medicA  curari  possit,  mulier  (videlicet,  in  eo  quod  malier  si  juvenis,  ct 

obtinebit  in  caus&.  quod  concubuit  cum  viro,  per  triennium,  «o 

**  Hoc  addito  et  allegato,  ex  parte  mulieris,  quod,  ez  aspoctu,  apta  ot  idonea  videatur,  ad 

quod  ipsa  sit  juvenis  et  ad  procreationem  ap-  procreationem)  sufficiunt  ad  divortium ;  sea 

ta,  et  qaod,  per  tres  annos  insimul  pcrnoct&-  potius  ad  pronunciandum,  nullum  ab  initio, 

mnt  etquod  quamvis  a  maritf>  cognosci  cupi-  matrimonium  fuisse  inter  hujusmodi  person- 

ebat abeo tamen cognita non  fuit, nee cognoeci  as;  casque  ab  invicem,  et  ab  omni  vincuki, 

potuiL      £t  si  defectus,  preedicto  viro  (ut  et  ftedere  conjugali,  liberas,    et  immunes 

prsfertar)  objecti,  non  possunt  directc,  per  fuisse,  et  esse.  — Oughton,  tit  217. 

medicos  et  chimrgos  juratos,  judicari,  aut  In  France,  about  the  middle  of  the  siz- 

dooerni ;  vol  forsan  dubia  sit  eorum  rclatio,  teenth  century,  a  species  of  proof,  called  La 

allegetor  (ez  parte  mulieris)  non  solum,  quos  Congres  {eoituB  coram  tcstibas)  was  intro- 

ultimo  reoitata  sunt,  sed  etiam,  hoc  addito;  duc^  in  that  kingdom,  but  was  abolished  by 

SQod  sit  virgo  intacta,  nee  a  quoquam  cog.  an  arrdt  of  the  18th  Fobrusry,  1677. — Die- 

ita.      Et  ad  hoc  probandum,  judicialitcr  tionnairt  dea  Seieneei  MedicaUs^  art.  Con* 

(preoedente  petitione,  ez  parte  mulieris)  ju-  gret^  by  Marc-Mahon,   1  vol.  p.  70.    See 

raod»  suut  olwtetrices  et  mulieres  vetule,  et  Poynter  on  Marriage  and  Divorce,  135^—137, 

in  his  casibas  ezperte,  et  peritissimee,  ad  3d  ed. 

iDspicieDdam  mulierem,  an  vera  aint  hcec  (y)  Pollard  t.  Wybournf  1  Hagg.  EccL 

allt^ata.  R.  725. 

^  (Hie  nota;  quod  si  defectus  objiciautur  (z)  Ay  I.  Parer.  228. 

p2 
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impotence ;  such  proof,  evea  as  collateral,  is  always  receited  with 

caution,  (a) 

In  a  suit  of  nullity  by  reason  ^f  the  man*s  impotency,  the  court 
always  requires  a  certincate  of  medical  persons  as  to  the  statQ  and 
condition  of  the  woman.  The  invariaole  practice  is  not  to  give 
,  reasons  in  the  certificate ;  it  is  sufficient  if  the  certificate  state  that 
the  marriage  had  never  been  consummated,  and  that  the  woman 
was  Virgo  intacta,  yet  she  was  apta  viro.  In  the  first  place  it  is  a 
received  maxim,  *^cuilibet  in  arte  sud  credeiidum  esL"  Secondly, 
if  the  grounds  were  given,  how  could  the  court  comprehend  the 
reasons,  and  decide  between  conflicting  opinions?  Besides,  the 
introduction  of  the  grounds  would  lead  the  court  into  minute  inqui- 
■  ries  about  matters,  tbe  discussion  of  which  the  court  would  be  most 
anxious  to  avoid,  unless  it  were  imperatively  called  upon  to  pursue 
the  investigation.(i) 

It  is  not  necessary  that  the  party's  answers  should  be  given  in,  or 
that  he  should  submit  to  medical  inspection.  If  such  a  rule  pro- 
vailed,  the  man  would  only  have  to  withdraw  out  of  the  reach  of 
the  process  of  the  court,  and  thus  defeat  the  ends  of  justice,  and 
defraud  the  woman  of  her  remedy ;  therefore  in  a  case  where  the 
court  was  satisfied  that  there  was  no  collusion,  and  the  man  having 
been  personally  served  with  a  monition  at  Cassel  in  France,  to  sub- 
r  ^2Qj  1  ^^^  himself  to  ^'medical  inspection,  but  had  not  obeyed 
*•  -'  the  process,  the  court  relieved  the  lady,  on  evidence  of 

the  husband's  impotency.(c) 

Efect  of  the  Sentence  of  Separation.'] — By  the  canon  law,  the 
marriage  is  not  absolutely  dissolved;  the  parlies  are  separated ;  and 
if  the  church  is  deceived,  the  former  marriage  is  to  be  renewed ; 
and  if  a  second  marriage  is  contracted,  it  becomes  null  and  void. 
Sir  J.  Nicholl  said,  "  What  a  state  to  place  the  parties  in.  This  is 
something  in  the  text  law  which  I  cannot  readily  assent  to  belong 
to  the  law  of  this  country."(^ 

It  is  said  a  man  may  be  hahilis  and  inhabilis  at  different  times 
where  the  inability  is  ex  maleficio;  but  if  a  man  has  a  perpetual 
and  natural  impotency,  it  is  impossible  for  him  to  be  habilis  at  any 
time.(e) 

There  is  an  early  case,  although  on  account  of  the  circumstances 
with  which  it  is  attended,  it  may  not  be  entitled  to  much  weight,  in 
which  it  was  held,  that  the  impotence  of  a  man  with  respect  to  a 
particular  woman,  was  a  sufficient  ground  for  divorce. 

Lady  Essex  had,  on  her  petition  to  King  James  the  First,  obtained 
a  commission  under  the  great  seal,  directed  to  the  Archbishop  of 
Canterbury  and  five  other  bishops,  &c.  to  proceed  in  a  cause  of 

(a)  Norton  y,  Seton^  3  Phill.  R.  p.  160.  divorce  for  frigidity,  and  afterwards  the  hue- 

(6)  PoUard  v,  Wyboum^  1  Hagg.  Eccl.  band  married  another  woman  by  whom  be 

R.  725.  bad  issue ;  and  it  was  adjudged  that  the  sec- 

(c)  Pollard  v.  Wyboum,  1  Hagg.  Eccl.  ond  marriage  was  void;  and  Uie  civilians  gave 

R.  725.    ^  Quamvis  utroque  oonjugo  fatente  the  rule — quiapluM  eal  od  unum  apivoeBl  td 

impedimentum    ac  trieonio   Japoo,  sanum  altam,  ei  quawdo  potentia  redueUur  ad  actum 

consilium  sit  facere  oonjuges  insptci ;  at  id  debet  redire  ad  primaa  nupliao. 

non  est  ncce88arium.**-'-Sanchez,  lib.  7,  Disp.  Stafford  v.  Mongy,  Dyer,  179,  n.     See  4 

108,  No.  6.  Vin.Abr.221,222. 

id)  3  Phill.  R.  162.164.  ^e)  Aylifi'e*s  Parer.  228;  Bury'o  Caot,  5 

in  a  coHf  of  bastardy,  the  wiib  sued  a  Rep.  tl8,  b. 
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Bahitjr  of  marriage  between  the  Earl  of  Essex  and  herself,  by  reason 
of  his  frigidity.  And  the  libel  against  him  was,  that  for  three  yean 
after  the  marriage  they  did  cohabit  as  man  and  wife,  but  before  and 
since  the  marriage  he  had  a  perpetual  impotency,  at  least  in  respect 
of  her.  The  earl  replied  he  was  frigid  quoad  illam,  but  not  as  to 
any  other  woman,  for  he  found  that  she  was  not  apta  to  have  chil- 
dren.  Thereupon  the  commissioners  appointed  three  ladies  and  two 
midwives  to  inspect  her,  who  returned  that  she  was  *apta  r  ^^os  1 
et  habilis;  and  because   the  law  presumes   that  where  '-  ^ 

there  has  been  three  years  cohabitation  after  marriage,  without  any 
act  of  consummation,  there  must  be  impotentia  ccBundi  in  virOf  a 
divorce  was  pronounced,  with  liberty  to  the  parties  to  marry 
again.(/) 

If  a  man  divorced  by  reason  of  perpetual  impotence  in  himself 
marries  again,  the  issue  of  the  second  marriage  is  legitimate.  The 
wife  of  one  Bury  was  divorced  from  him  on  account  of  frigidity,  it 
appearing  that  for  three  years  after  the  marriage  she  remained  virgo 
intacta  on  account  of  the  husband's  impotency,  and  that  he  wa» 
inaptus  ad  generandu?n.  The  husband  afterwards  married  again, 
and  his  wife  had  children.  The  question  was  whether  they  were 
legitimate  or  not  ?  And  it  was  decided  that  they  were ;  for  by  the 
divorce  causd  frigiditatis  the  marriage  was  dissolved  a  vinculo 
matrimonii^  and  consequently  each  of  them  might  marry  a^ain ; 
and  admitting  the  second  marriage  to  be  voidable,  yet  it  contmued 
a  marriage  until  it  was  dissolved,  and  consequently  the  issue  of  such 
marriage  was  legitimate,  if  no  divorce  was  obtained  during  the  life- 
linte  of  the  parlies.(g^) 

When  Suit  cannot  be  entertained.'] — A  person  is  not  entitled  to  a 
divorce  who  knowingly  contracts  marriage  with  an  impotent  per* 
son.(A)  So,  by  the  canon  law,  if  a  man  contract,  knowing  the  defect 
of  the  woman,  he  is  not  to  come  for  a  remedy.(i)  So  if  a  party, 
knowing  his  own  defect,  contracted  a  marriage,  he  could  not  be 
heard.  The  assertion  of  the  defect  by  the  man  himself,  raises  the 
presumption  that  he  contracted  the  marriage  scienter^  that  he  cohab- 
ited scienter,  and  defrauded  the  woman.(^) 

By  the  canon  law  a  man  may  sue  for  a  nullity  of  marriage  by  reasoi> 
of  his  own  impotence.  If  a  man  alleges  his  frigidity,  and  the  wile  alleges 
the  same,  and  can  prove  the  same  *by  seven  compurgators,  r  ^^g  -. 
they  may  be  separated ;  such  a  mode  of  proof  is  not,  *■  -■ 

however,  adopted  in  £ngland.(/)  Sanchez  considered  it  as  a  question 
whether  the  impotent  party  may  apply  for  a  divorce ;  and  he  holds  he 
may  under  circumstances,  but  limits  it  by  certain  restrictions.(m)    It 

(/)  2  HoweU'M  St  Tr.  786.  804;  2  Leo.  {g)  Bury'a  case.  Dyer,  179,  a;  5  Rep.' 

172,173.  98.  b. 

It  is  said,  that  the  countess,  under  a  pre-  {h)  Aylifie^s  Parer.  230 ;  firower.  X.  4, 

fence  of  modesty,  having  obtained  leave  to  15,  4. 

put  on  a  veil  when  she  was  inspected,  inlro-  (i)  3  Phill.  R.  161. 

doccd  a  ^oung  woman  of  her  age  and  stature  \k)  3  Phill.  R.  1 62, 163. 

dre«sed  m  her  clothes,  to  be  searched  in  her  \i)  3  Phill.  R.  162. 

place,  and  deceived  tiie  jury  of  matrons  and  (m)  Coelerum  quando  impotentia  se  tenet 

the  court  ex  parte  viri,  res  est  certa  posse  ipsum  pro- 

2  Uo  weirs  St  Tr.  803,  n. ;  Salm.  St  Tr.  claniare  ad  versus  roatrimonium.    Quia  sua  ^ 

^1*  interest  iptuui  diasolvi,  no  Qoui^\kk\»x,  ^' 
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seems  that  this  doctrine  applies  only  to  frigidity,  which  may  be 
unknown  before  trial,  and  not  to  a  case  where  the  bodily  defect 
is  apparent.  According  to  Aylifie,(n)  this  doctrine  has  been 
imported  from  the  canon  law  into  the  law  of  this  country ;  he  states, 
**  The  husband  may  pray  a  separation  of  matrimony  on  account  of 
a  matrimonial  impediment,  though  such  impediment  proceeds  and 
arises  from  himselt,  as  from  his  own  impotency  and  frigid  ity."(o) 

It  seems  that  a  man  will  not  be  allowed  to  plead  his  own  natural 
impotency  as  a  ground  for  a  sentence  of  nullity  of  mariage.  ^  After 
the  most  diligent  search  no  instance  was  found  of  a  party  bringing 
a  suit  to  set  aside  a  marriage  on  account  of  his  own  incapacity ; 
the  party  complaining  has  always  been  the  injured  party,  and  gene- 
rally the  suit  has  been  brought  by  the  wife.  Sir  J.  Nicholl  said,  "  It 
is  a  strong  and  almost  a  conclusive  presumption  against  such   a 

Eroceedin^,  that  no  suit  appeared  ever  to  have  been  brought  by  any 
ut  the  injured  party,  although  he  did  not  mean  to  lay  it  down  that 
in  no  possible  case,  or  under  no  circumstances,  a  woman  might  be 
allowed  to  bring  such  a  suit(  t>)  In  such  a  case,  however,  the  party 
is  bound  to  a  very  strict  proot  of  all  necessary  facts.(9) 
r  *210  1  *^^  J^orton  v.  Seion  the  suit  was  instituted  by  the  hus- 
■•  ^  band  against  his  wife  to  have  his  marriage  declared  void. 

The  libel  pleaded  that  the  marriage  was  solemnized  by  license  in 
1812,  the  husband  beiuff  a  bachelor,  then  45,  and  the  woman  a  spin- 
ster, 23  years  of  age.  They  had  cohabited  together  for  seven  years ; 
that  they  were  both  in  health,  but  that  the  husband  was  incapable 
from  bodily  defect  to  consummate  the  marriage ;  that  his  defect  was 
incurable  from  art,  as  would  appear  upon  inspection  by  medical  per- 
sons. The  court  dismissed  the  suit  on  the  ground  of  its  novelty — the 
age  of  the  man — it  being  incredible  that  he  could  have  lived  45  years 
in  ignorance  of  his  defect,  which  he  alleged  was  apparent  on  inspec- 
tion, and  such  ignorance  was  incapable  of  direct  proof;  the  lapse  of 
seven  years  before  the  suit  was  brought ;  the  marriage  was  by  license 
obtained  on  the  man's  affidavit,  in  which  he  swore  that  he  knew  of  no 
impediment  to  the  marriage.  Another  objection  was,  that  the  proof 
of  the  case  must  rest  soldy  on  the  evidence  of  medical  men,  as  no 
collateral  proof  could  be  obtained  either  by  the  answers  of  the  wife 

onera  matrimonii  irriti  taatineDda  atque  id  Similiter  duabos  matronii  deponentibui  fern* 

ooastat  abi  Wr  proclamavit,  propriam  frigid-  inam  case  virginem,  potiua  creditor  quam 

itatem  allegans  et  auditaa  eat    Temperan-  isqaalibaa  eam  etao  corraptam  testantibai. 

dom  eiC  ut  liceat  viro  proclamare  aiiam  im-  Quia  ilia)  babeot  nators  ac  jaria  preaamp- 

poCentiam  allefaodo  qoando  ilUaa  igoama  tionem  pro  ae ;  virgioitas  enim  prvtamittir 

rait  tempore  matrimonii.    Cum  enim  doloa  cum  ait    qoalitaa    nataralia.    Qoando    rea 

nemini  patrocinari  debeat,  minimd  audietor,  dobia  eaiet,  non  existeatibus  veriaimilibos 

si  illam  tone  norit—Sanckex  iU  Matriwtonia,  oonjeetoria  cormptiooia  femin»  ;    nam  hia 

lib.  7,  Diap.  114.  eziatentibua,  ut  ai  probetur  juvenom  dor- 

(fi)  3  PhilL  R.  iSt.  miiaae  com  ea,  ploa  creditor  affirmantiboa 

(o)  Parer.  230.  eam  eaae  eorroptam.    Ex  quo  infero  in  caasit 

•  ip)  iViirfejiT.  S(rfon,3  Pbill.  R.  163.  aeparationia  matrimonii  rationo  impotentiaa 

iq)  Ceteria  pariboa,  magia  eat  habenda  viri,  qoando  de  et  non  conatat,  magia  babetor 

fidea  teatificantiboa  virum    eaae  potentem,  fidea  ceteris  paribus  m&tronia  asserentibua 

quam  dicentiboa  frigidom;  ut  ai  ceqaaica  feminam  eaae  corruptam.    Quod  com  dor- 

Domero  et  peritia  aint  tcatea :  qood  illi  vcri-  micrit  on^  com  viro  ait  vehemena  oorroptionia 

■imiliora  ac  nature  aptiora  teatcntor:  com  eoDjectonu**— Sanchez,  lib.  7.     Pia|>.  113. 

potentia  ooeondi  ait  qualitaa  natoralia,  eaque  No.  11. 

preaumator,   dom    frigiditas   non    ooostaL 


• 


IMPOTENCE.  177 

or  by  the  inspection  of  her  person ;  the  wife  being  pregnant  she  could 
not  be  called  upon  to  confess  that  her  marriage  was  not  consum- 
mated, for  that  would  criminate  herself;  that  the  court  was  called 
upon  to  bastardize  the  issue  after  a  cohabitation  of  seven  years  and 
frequent  endeavours  to  consummate;  that  the  party  contracted  with 
a  knowledge  of  his  own  defect,  and  therefore  could  not  be  allowed  to 
take  advantage  of  his  own  wrong.(r) 

Delay  in  instituting  a  suit  of  this  kind,  particularly  on  the  part  of 
the  husband,  is  a  strong  fact  against  him.  In  one  case  a  delay  of 
/sixteen  months,  on  the  part  of  the  husband,  in  bringing  a  suit,  on 
account  of  actual  malconformation,  was  thought  an  unfavourable 
circumstance.(5)  In  another  case  *of  a  suit  of  nullity  of  r  ^gi  i  i 
marriage,  instituted  by  the  husband  against  the  wife,  by  *■  •J 

reason  of  impotence,  by  malconformation  in  her  person,  after  a  cohabi- 
tation of  seven  years.  Lord  Stowell  said, "  The  length  of  time  which 
has  elapsed,  is,  of  itself,  almost  a  bar;  for  he  did  not  remember  any 
instance  in  which  such  a  suit  had  been  allowed  to  be  instituted  after 
such  an  interval ;  that  a  period  of  seven  years  should  be  allowed  to 
elapse,  in  a  case  where  even  a  very  short  cohabitation  would  have 
sufficed  for  the  discovery,  was  not  allowed  by  any  principle  of  law 
with  which  he  was  acquainted.  In  this  case  there  was  a  strong  pre- 
sumption against  the  husband,  on  account  of  his  not  having  denied 
the  validity  of  the  marriage  in  former  proceedings  against  him  for 
divorce  by  reason  of  adultery.(/)  Lapse  of  time  may  operate  as  an 
absolute  bar  to  such  a  suit,  not  brought  by  the  party  iujured.(u)  The 
modesty  of  the  female  sex  may  account  for  their  forbearance  in  such 
a  case.(x) 

The  age  of  the  parties  is  often  material,  since  the  ecclesiastical 
court  in  diflferent  cases  has  declined  to  proceed  in  suits  of  this  kind* 
where  the  parties  were  at  an  advanced  period  of  life.  In  cases  of  this 
kind,  difierent  considerations  have  been  applied  to  persons  of  advanced 
agCy  and  to  those  of  an  earlier  period  of  life,  with  great  reason  and 
propriety.  In  the  case  of  young  persons  the  injury  is  greater,  in  age 
more  advanced  the  mode  of  inquiry  is  less  conclusive,  and  probably 
more  abhorrent  to  the  feelings  of  the  party  who  is  exposed  to  it.(v) 

The  court  will  not  interfere  in  the  case  of  a  supervening  defect* 
to  which  the  most  vigorous  persons  are  often  subject  in  the  decline  of 

In  Brigffs  v.  Morgant{a)  the  suit  was  brought  by  the  "  man  by 
reason  of  mcurable  natural  malconformation  and  bodily  defects  in 
the  person  of  the  woman."  The  parties  were  married  *in  r  #010  i 
1818,  the  wife  being  then,  as  it  appeared,  a  widow  of  fifty  ^  -1 

years  of  age,  the  man  of  forty-two.  The  woman  had  lived  with  a 
former  husband  eighteen  years,  who  had  left  her  his  whole  property 
at  bis  deatby  whicn  was  thought  to  be  a  favourable  presumption  for 

(r)  Nortim  v.  Seion^  3  Phill.  R.  147. 164.  (y)  Brigga  ▼.  Morgan,  2  Hagg.  Coni.  R. 

($)  Bngg$  T.  Morgan,  2  Hagg.  Cods.  R.  328,  330 ;  3  Phill.  R.  331. 

330.  (2)  Briggt  T.  Morgan,  3  Phill.  R.  333;  2 

(0  (7tMtf  T.  C7tf«t^2IIagg.Cona.  R.  321.  Hogg.  Cons.  R.  331;  Browns.  Brown,  I 

323.  Hagg.  Eccl.  R.  524. 

(ti)  Ball  ▼.  Ball,  Deleg.  1790;   cited  3  (a)  2  Hagg.  Cons.  R.  324;  3  PhiU.  R. 

PhilL  155.  J59.  325. 

(X)  Norton  t.  S^at,  3  Pbill.  R.  159, 
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the  woman.  Under  the  circumstances  of  the  case  the  court  would 
not  subject  the  woman  to  the  proofs,  by  which  the  alleged  defect 
could  be  salisfdctorily  established.  First,  on  account  of  her  advanced 
age  at  the  time  of  the  marriage.  The  age  of  the  man  was  not  much 
the  subject  of  observation,  except  that  it  was  beyond  the  octavum 
luatrum^  at  which  an  experienced  writer  describes  the  passions  to  be 
in  a  state  of  greater  composure :  at  any  rate  it  was  thought  an  age  at 
which  disappointment  on  that  account  may  be  presumed  less  grievous, 
especially  m  the  case  of  a  marriage  to  a  woman  older  than  himself. 
Another  circumstance  of  insincerity  in  the  complaint  was  the  delay, 
and  the  court  gave  credit  to  the  proofs  of  an  efiective  cohabitation  of 
the  wife  with  her  former  husband,  so  that  it  could  only  be  the  case  of 
a  supervening  defect,  which  was  not  a  subject  of  legal  relief. 

In  a  cause  of  divorce  by  reason  of  cruelty  and  adultery,  promoted 
by  the  wife,  the  marriage  took  place  in  November,  1825,  and  on  the 
12th  October,  1826,  the  parties  separated.  The  husband  alleged  in 
answer  that  although  a  marriage  wa^  in  fact  solemnized  between  the 
parties,  they  never  cohabited  as  man  and  wife,  "  by  reason  of  some 
natural  impediment  and  incurable  malconformation  and  bodily  defects, 
which  cannot  be  removed  by  the  art  or  help  of  physicians  and  sur- 
geons." The  prayer  of  the  allegation  was,  '<  that  the  marriage  might 
be  pronounced  to  have  been  void  from  the  beginning." 

Sir  J.  Nicholl  said,  "  the  woman  was  past  the.  age  of  child-bearing 
at  tlie  time  of  the  marriage ;  the  primary  and  most  legitimate  object  of 
ivedlock — the  procreation  of  issue — could  not  operate ;  and  a  man  of 
sixty  who  marries  a  woman  of  fifty-two  should  be  contented  to  take 
her  tanquam  soror.  But  here  there  was  a  failure  of  proof  on  both 
points,  which  it  was  incumbent  on  the  husband  to  establish,  first,  that 
there  was  an  impediment  to  consummation  existing  at  the  time  of  the 

r  *213  1  *'^^''i*^3g6 »  ^"^»  secondly,  that  such  impediment  was 
^  -I  incurable.    It  was  pleaded  indeed  in  the  husband's  allega- 

tion, that  the  disease  was  natural  and  incurable.  Had  it  been  stated 
that  though  incurable,  it  was  merely  a  supervening  defect — the  not 
unusual  attendant  of  advanced  age,  and  in  a  woman  past  child-bear- 
ing— I  do  not  know  that  the  court  would  have  admitted  the  plea  at 
all,  for  I  have  yet  to  look  for  authority  that  would  set  aside  the  mar- 
riagCj  even  if  these  facts  now  insisted  on  as  sufficient  to  found  a  sen- 
tence of  nullity,  were  held  to  be  proved."  The  legality  of  the  marriage 
was  established,  on  the  ground  that  the  husband  had  failed  to  prove 
the  disease  incurable. (&) 

SECT.  4.— OF  FORCE  AND  ERROR. 


Marriages  obtained  by  Force,  Menaces  or  Duress,^ — A  distinct 
ground  for  declaring  a  marriage  void  is,  th<at  it  was  contracted  in 
consequence  of  the  use  of  force,  menaces,  or  duress.    But(a)  such  are 

(6)  Brown  ▼.  Broton,  1  Hagg.  EccL  R.  by  darcsa  in  some  cases  is  said  to  be  good, 

524.  Dyer,  13  a ;  io  others  to  be  merely  void ; 

(a)  The  marriage  of  a  woman  in  such  a  Kel.  52  b. ;  Tarry  v.  Browne^  1  Sid.  65 ;  1 

■tate  of  fear  as  not  to  know  what  she  said  or  Roll.  Ahr.  340, 1.  20 ;  Cora.  Dig.  fiaron  ic 

did,  wik8  held  a  marriage  de  facto ;  Fulwood*§  Feme  (B.  6; ;  Vin.  Abr.  Baroa  £  Feme  (A.) 

'«nf,  Cro,  Car,  4dt  4d8.  492.    A  marriage  ^.  5. 
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maitiaget  de  facto^  and  before  they  can  be  avoided  as  not  being  de  ' 
jwTBf  it  ought  manifestly  to  appear  (where  there  was  no  forcible 
abduction(  that  they  were  purely  the  effect  of  compulsion,  and  that 
there  was  no  comparative  choice  unbiassed  by  fear  of  violence,  (for 
strong  temptations  of  interest  have  sometimes  imputed  the  idea  of 
force)  between  the  consequences  respectively  of  compliance  or  refusal, 
but  iu  reality,  an  absolute  unwillingness,  and  at  most  an  apparent 
consent  only  to  enter  into  the  solemn  engagement ;  according  to  the 
reason  of  that  rule  in  the  Roman  civil  law,  "  Si  patre  cogente  ducit 
uxorem  quam  non  duceret,  si  sui  arbitrii  esset,  contraxit  tamen  matri- 
monium,  quod  inter  invites  non  contrahitur  maluisse  hoc  videtur."(6) 

♦In  Harford  v.  Morris{c)  the  marriage  was  ulthnately  p  ^214  i 
declared  to  be  void  on  the  ground  of  force  and  custody.  *-  J 

We  have  already  seen,  that  in  that  case  a  girl  above  the  age  of  legal 
consent  was  taken  from  school  and  married  by  one  of  her  guardians.(e/) 
Iq  that  case  Sir  Geo.  Hay  said,  that  if  the  lady  acted  under  terror  at 
the  time  when  the  marriage  was  solemnized,  it  might  be  a  good 
ground  for  setting  it  aside.(e) 

Matrimony  ought  to  be  contracted  with  the  utmost  freedom  and 
liberty  of  consent  imaginable,  without  fear  of  any  person  whatever ; 
for  matrimony  contracted  through  any  menace  or  impression  of  fear, 
is  null  and  void  ipso  jure ;  so  that  it  is  not  necessary  to  rescind  the 
same  by  an  action,  in  the  civil  law  called  quod  metus  causd,  because 
all  marriages  ought  to  be  free.  But  though  matrimony  contracted 
through  such  a  fear  as  may  happen  to  a  man  of  courage,  constancy, 
and  resolutioq,  be  null  and  void  ipso  jure ;  yet  this  fear  may  be  purged 
and  done  away  bv  a  spontaneous  cohabitation  for  so  long  a  time  as  that 
the  cause  of  such  fear  may  be  presumed  to  cease  and  be  destroyed 
thereby,  and  a  spontaneous  consent  added  in  its  room.(/) 

By  fear  must  be  understood  such  a  fear  as  may  happen  to  a  man 
or  woman  of  good  courage  and  resolution ;  and  such  as  either  includes 
some  danger  of  death,  or  else  some  bodily  torment  and  distress, 
otherwise  it  can  have  no  operation  in  law  to  rescind  a  matrimonial 
contractCj") 

The  most  remarkable  case  of  this  kind  which  has  occurred  of  late 
years  is  that  of  Wakefield ;  in  which  case  a  girl  of  fifteen  years  old, 
the  only  child  of  a  family  distinguished  as  well  for  its  high  respecta- 
bility as  its  ample  fortune,  was  inveigled  from  the  boarding-school 
where  she  was  residing,  by  a  man  twice  her  age,  and  hackneyed  in 
the  ways  and  arts  of  the  world,  aided  by  his  brother  and  a  foreign 
servant.  She  was  first  told  that  her  mother  was  dying,  and  then  that 
her  father  was  bankrupt — a  tale  to  which  she  lent  credence  more 
readily,  because,  by  a  singular  and  most  unhappy  coincidence,  the 
•failure  of  a  companion's  lather  immediately  before,  and  r  ^^ic  1 
the  jocular  remark  of  her  own  father,  who  chanced  then  ^  J 

to  want  a  few  pounds  in  settling  the  school  bills,  that  he  l>elieved  he 
must  fail  too,  recurred  to  her  mind  when  the  story  of  the  bankruptcy 
was  told  her,  and  gave  an  appearance  of  truth  to  all  the  monstrous 

(6)  1  Wooddeaoii*8  Lect.  423,424.  £cc1.  R.  359  ;  ante,  p.  187. 

(O  2  Htgg.  Coiw.  R.  436.  (/)  Ayl.  Par.  361,  X.  4.  7,  2. 

id)  Aole,  |i.  134—136.  {£)  A>I.  Par.  362. 
it)  2  Hagf .  CoDt.  R.  427.    See  I  Hagg. 
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the  repealed  statutes,  are  worthy  of  observation.  The  taking  alone  did 
not  constitute  the  offence  under  the  repealed  statute,  and  it  was  neces- 
sary  that  the  woman  taken  away  should  have  been  married  or  defiled 
by  the  wrong  doer,  or  by  some  others  with  his  consent.(p) 

But  the  new  enactment  makes  the  taking'  away  or  detaining  a 
woman,  with  intent  to  marry  or  defile  her,  a  complete  offence.  And 
it  seems  that  an  indictment  under  the  new  act  must  aver  that  the 
taking  was  with  an  intention  to  marry  or  defile,  although  such  an 
averment  was  not  necessary  under  the  repealed  statule.(qr) 

It  was  necessary  to  set  forth  in  an  indictment  under  the  repealed 
statutQ,  that  the  woman  taken  away  had  lands  or  goods,  or  was  an 
heir-apparent,  and  that  the  taking  was  against  her  will,  and  also  that 
she  was  married  or  defiled ;  such  statement  being  necessary  to  bring 
a  case  within  the  preamble  of  that  statute,  to  which  the  enacting 
clause  clearly  referred,  in  speaking  of  persons  taking  away  a  woman 
"  so  against  her  will."(r) 

It  was  held,  that  if  the  first  taking  away  of  a  woman  was  forcible, 
the  offence  was  complete,  under  the  repealed  statute,  3  Hen.  7,  c.  2, 
that  the  offence  was  not  purged  by  the  subsequent  compliance  of  the 
woman  and  consent  to  the  marriage,(«)  on  the  ground  that  an  offender 
should  not  be  exempted  from  the  provisions  of  the  act,  by  having  pre- 
vailed over  the  weakness  of  a  woman  whom  he  had  got  into  his 
power  by  such  base  means. 

Under  the  repealed  statute,  if  the  forcible  abduction  was  confined 
r  ^219  1  ^^  ^^^  county  and  the  marriage  was  solemnized  by  ^on- 
^  •'  sent  in  another,  the  defendant  could  not  be  indicted  in 

either :  though,  had  the  force  been  continued  into  the  county  where 
the  marriage  took  place,  no  subsequent  consent  would  avail.(<)  It 
seems,  however,  that  such  an  objection  will  not  hold,  since  the  stat. 
7  Geo.  4,  c.  64,  s.  12,  which  enacts,  that  a  felony  or  misdemeanor 
begun  in  one  county  and  completed  in  another,  may  be  dealt  with, 
inquired  of,  tried,  determined,  and  punished  in  any  of  the  said  coun- 
ties, in  the  same  manner  as  if  it  had  been  actually  and  wholly  com- 
mitted therein. 

It  was  no  excuse  that  the  woman  was  at  first  taken  away  with  her 
own  consent,  if  she  was  afterwards  forced  against  her  will  to  con- 
tinue with  the  offender ;  for  until  force  was  put  upon  her,  she  was 
in  her  own  power,  and  may  from  that  time  be  considered  as  taken 
against  her  will,  as  if  she  had  never  consented.fu)  So  inveigling  a 
woman  by  confederates,  and  then  detaining  and  taking  her  away, 
was  within  the  statute.(v) 

Parties  only  privy  to  the  marriage,  but  neither  concerned  in  the  - 
forcible  taking,  nor  consenting  thereto,  were  not  within  the  repealed ' 
statute.(tv) 

(p)  And.  115;  Cro.  Car.  Wk  489;  12  citecKibid.  596,  n.    See  7  Mod.  102;  Hawk. 

Rep.  100.  P.  C,  Book  1,  c.  41,  a.  8 ;  EaaC,  P.  C.  ch.  11/. 

(9)  Cro.  Car.  488.    See  1  Riua.  C.  L.  570,  a.  4. 

571 ;  Add.  p.  xiv.  3d  ed.  (0  Rex  y.  Gordon^  1  Ruaa.  C  L.  572  ; 

(r)  1  Hawk.  P.  C.  c.  41,  a.  4 : 1  Hale,  400 ;  Add.  p.  xiv.  2d  ed. 

4  Bl.  Comro.  208.  (u)  1  Hawk.  P.  C.  c.  41,  a.  7 ;  Cnx  Car. 

(a)  Per  Holt,  C.  J.,  SwendMen't  coae,  14  485.      . 

How.  St  Tr.  559;  Rex  v.  Lockhart,  before  (v)  Rex  ▼.  Brawn,  1  Ventr.  943. 

LMwrence,  /.,  Oxford  Spring  Aiaizea,  1804,  ^lO)  Halft'il^,  C^fiA;  V  Hmrk.  P.C iC. 
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Evidence  of  Woman  admissible.'] — Upon  an  indictment  for  forcible 
abduction  and  marriage  of  a  woman,  she  may  be  a  witness  for  the 
crown,(a;)  or  the  prisoner,(5/)  for  she  is  not  legally  his  wife,  a  contract 
obtained  by  force  having  no  obligation  in  law.(i)  It  has  been  ques- 
tioned whether  her  evidence  ought  to  be  received,  if  the  actual  mar- 
riage is  valid ;  as  where  the  woman,  after  the  abduction  consents  to 
the  marriage  voluntarily,  and  is  not  induced  by  any  precedent  men- 
ace.(a)  There  are  however,  considerable  authorities  in  favour  of 
allowing  her  evidence,  even  in  such  a  case.(6) 

In  Wakefield' scase^{c)  thedefendants  were  indicted  for  a  r  %22Q  1 
♦misdemeanor  in  conspiring  to  carry  away  a  young  lady,  ^  ^ 

under  the  age  of  sixteen,  from  the  custody  appointed  by  her  father, 
and  to  cause  her  to  marry  one  of  tHe  defendants ;  and  in  another 
count,  for  conspiring  to  take  her  away  by  force,  being  an  heiress,  and 
to  marry  her  to  one  of  the  defendants.  Mr.  Baron  Hullock  was  of 
opinion,  even  assuming  the  young  lady  to  be,  at  the  time  of  the  trial, 
the  lawful  wife  of  one  of  the  defendants,  she  was  a  competent  wit- 
ness for  the  prosecution,  although  there  was  no  evidence  to  support 
that  part  of  the  indictment  which  charged  force.(d) 

The  unlawful  abduction  of  a  girl  under  the  age  of  sixteen  from  her 
parents,  or  persons  having  the  cnarge  of  her  is  a  misdemeanor.  By 
the  Stat.  9  Geo.  4,  c.  81,  s.  20,  repealing  4  &  5  Ph.  &  Mar.  c.  8,  it 
is  enacted,  "  That  if  any  person  snail  unlawfully  take  or  cause  to  be 
taken  any  unmarried  girl,  being  under  the  age  of  sixteen  years,  out 
of  the  possession  and  against  the  will  of  her  father  or  mother,  or  of 
any  other  person  having  the  lawful  care  or  charge  of  her,  every  such 
OTOnder  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof,  shall  be  liable  to  suffer  such  punishment,  by  fine  or  imprison- 
ment, or  by  both,  as  the  court  shall  award."(«) 

A%  B.  8.    As  to  acceasories  after  the  fact,  see  the  will  of  her  father  or  mother,  or  of  any 

1  Eaat,  P.  C.  453 ;  3  Chit  C.  L.  8 1 8.  other  penoD  having  the  lawful  care  or  charge 

(x)  Gilb.  £v.l20;  1  Hale,  P.  C.  301,302:  of  her,  and  shall  contract  matrimony  with 

S  Hawk.  P.  C.  c  46,  s.  78.  her  or  shall  defile  her,  every  such  o0ender 

(y)  Rfx  V.  Perry,  cited   in  Rex  v.  Ser-  shall  be  ffuilty  of  a  misdemeanor,  and  being 

jeant,  1  Ry.  Sl  M.  354.  convicted  thereof,  shall  be  liable  to  snch  im- 

{x)  Gilb.  £v.  120 ;  1   Hale,  P.  C.  302 ;  prisoamcnt,  not  exceeding  the  term  of  three 

Boll.  N.  P.  286.  years,  as  the  court  shall  award,  and  shall  be 

(a)  1  Halc*s  P.  C.  302.  incapable  of  taking  any  estate  or  interest 

(6)  4  Bl.  Com.  209;  1  East,  P.  C.  c.  II,  legal  or  equitable,  in  any  real  or  personal 

e.  5 ;  1  Ross.  C.  L.  577, 2d  ed.  ^  property  of  such  girl ;  and  such  property 

(c)  Lancaster  Spring  Assizes,  1827.    See  shall,  upon  such  conviction,  be  vested  from 

the  trial,  published  by  Murray,  ante,  pp.  214  the  time  of  such  marriage  in  such  trustees 

—216.  as  the  lord  chancellor,  lord  keeper,  or  cum- 

{d)  See  2  Ross.  C.  L.  605,  2d  ed.  roissioners  for  the  custody  of  the  great  seal 

(e)  Ahduetion    of  an   Unmarried    CHrl,  in  Ireland  shall  appoint,  ror  the  sole  and  sep- 

under  Eighteen  Years  of  Age,  in  Ireland,] —  arate  use  of  such  girl,  in  the  like  manner  as 

By  10  Geo.  4,  c.  34,  sect  ^3,  it  is  enacted,  if  such  marriage  had  not  taken  place.** 
**  that  when  any  unmarried  girl  under  the        Abduction  of  an  Unmarried  Oirl  under    \ 

age  of  eighteen  years  shall  have  any  inter-  Sixteen  Years  in  Ireland.] — The  24th  sec- 

est,  whether  legal  or  equitable,  present  or  tion  enacts,**  That  if  any  person  shall  unlaw- 

future,  absolute,  conditional,  or  contingent  fully  take,  or  cause  to  be  taken,  any  unmar* 

in  any  real  or  personal  estate,  or  shall  be  an  ried  girl  under  the  age  of  sixteen  years,  out 

heiress  presumptive,  or  next  of  kin  to  any  of  the  possession  and  against  the  will  of  her 

one  having  such  interest,  if  any  person  shall  father  or   mother,  or  of  any  other  person 

firaudalenUy  allure,  take  or  convey  away,  or  having  the  lawful  care  or  charge  oC  Vmc^ 

cause  to  be  allured,  taken  or  conveyed  away,  every  such  offender  a\\aW  \m  ^;v]^\i  ^  ^tkot 

soch  girly  oat  of  the  ponemoa  Mud  ag«inst  demeanor,  nnd  being  coaVvcVa^  ^«c«n!lx^^>^ 
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r  •221  1  ^^^^  taking  away  a  nutural  daughter^  under  sixteen 
L  J  years  of  age,  from  the  care  and  custody  of  her  putative 

father,  was  an  offence  within  the  repealed  stat.  4  &  5  Ph.  &  M.  c. 
8.(/)  It  was  also  decided  that  a  mother  retained  her  authority  not- 
withstanding her  marriage  to  a  second  husband,  whose  assent  was 
not  materiaL(g^)  It  was  also  decided,  on  the  repealed  statute,  that  the 
marriage  must  be  clandestine,  and  to  the  disparagement  of  the  heir- 
e8s.(A) 

It  has  been  said,  that  the  refusal  of  the  parents  or  guardians'  con- 
sent must  be  continued,  and  that  if  once  given,  it  was  within  the 
statute,  notwithstanding  subsequent  dissent,(t)  but  this  was  merely  a 
dictum,  which  appears  to  want  confirmation.(Ar) 

It  seems  to  be  no  legal  excuse  that  the  defendant  had  been  fre- 
quently invited  to  the  father's  house,  and  used  no  other  art  than  the 
common  blandishments  of  a  lover,  to  induce  the  lady  secretly  to 
elope  and  marry  him;  if  it  appear  that  the  father  intended  to 
marry  his  daughter  to  another  person,  and  so  that  the  taking  was 
against  his  consent.(/)  This  offence  is  within  the  jurisdiction  of  the 
Court  of  Queen's  Bench.(m) 

Impeachment  of  Marriage  on  the  ground  of  Error."] — By  the  canon 
law  Ithere  were  four  species  of  error  forming  a  ground  for  impeach- 
ing a  marriage.  The  first  is  error  personce,  as  when  a  person  intend- 
ing to  marry  Ann  by  mistake  married  Jane.  An  error  of  this  kind  is 
not  only  an  impediment  to  a  marriage  contract,  but  dissolves  it 
through  a  defect  of  consent  in  the  party  contracting.(n)  No  advan- 
tage can  be  taken  of  such  deceit  by  the  person  by  whom  it  is  prac- 
tised. 

r  *222  1  -A^i^^^i^  species  of  error  which  by  the  canon  law 
I-  -I  was  an  impediment  to  a  matrimonial  contract,  is  styled 

an  error  of  condition ;  as  when  a  person  thinking  to  marry  a  free 
woman,  through  mistake  contracted  with  a  bond  woman,  and  vice 
Tersa.(o) 

The  third  species  is  error  foriuncB^  as  when  a  man  intending  to 
marry  a  rich  wife,  has  in  truth,  contracted  matrimonv  with  a  poor 
one.  Such  an  error,  however,  did  not,  by  the  canon  law  dissolve  a 
marriage  contract  made  simply  and  without  any  condition  subsist- 
ing(  p) ;  but  it  was  otherwise  by  that  law,  if  a  person  had  contracted 
to  marry  a  woman  upon  condition  that  she  was  worth  a  certain  sum, 
and  the  condition  was  not  made  good.  # 

The  last  species  of  error  was  that  of  quality^  as  when  a  man  mar- 
ries a  woman  believing  her  to  be  a  chaste  virgin,  or  of  a  noble  family 
ai\d  the  like,  and  afterwards  finds  her  to  be  a  person  deflowered,  or 

be  liable  to  itiffer  Buoh  puniihment  by  fine  (it)  See  I  £agt,  P.  C.  e.  11,  e.  6,  pi  457. 

or  imprieoomeDt,  or  by  both,  le  the  court  (/)  Rtx  v.  TuktUUtn^  1  Lev.  957  ;  1  Sid. 

•ball  award.'*  387 ;  21  Keb.  32;  1  Hawk.  P.  a  c.  41,  a. 

(/)  Rtx  ▼.  C9mforth,  3  Strange,  1163 ;  1  10. 

Hawk.  P.  C.  c.  41,  a.  lA;  Rex  v.  Sweeting,  (m)  Rex  ▼.  Moor,  3  Mod.  128  ;  9  Lev.  179 ; 

1  Eait,  P.  C.  c  11,  M.  6,  p. 457.  1  Freem.  444;  3  Keb.  70a 

(g)  JKateZi^e'ff  COM,  3  Rep.  39.  (n)  See  Sanchez,  lib.  7,  Ut.  18,  No.  11. 

(A)  Uieke  ▼.  Gore,  1  Mod.  84 ;  1  Hawk.  X.  4. 1,  25 ;  D.  24,  4, 1. 

P.C.c.41,1.11.    Seel£ait,P.C.c.ll,  1.  (o)X.4,9,2.    See  Sancbei, lib. 7,  Disp. 

<  p>  457.  19. 

(i)  CiMorpe  r.  AxUO,  3  Mod.  169.  (.p)  ^  4,1,%^ 
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of  mean  parentage.(5)  But  according  to  the  opinion  of  the  canon 
lawyers,  this  does  not  render  the  marriage  invalid,  because  matri- 
mony celebrated  under  such  kind  of  error  in  point  of  consent,  is 
deemed  to  be  simply  voluntary,  as  to  the  nature  and  substance  of  it, 
though  in  respect  of  the  accidents  it  is  not  voluntary.(r) 

It  IS  perfectly  established  by  our  law,  that  no  disparity  of  fortune, 
or  mistake 'as  to  the  qualities  of  the  person,  will  impeach  the  vinculum 
of  marriage.  So  the  representations  of  a  man  that  he  is  of  superior 
condition,  or  has  great  expectations,  will  not  of  itself  invalidate  a  mar- 
riage, as  the  law  expects  that  parties  should  use  timely  and  effectual 
diligence  in  obtaining  correct  information  on  such  points.(5) 

Error  about  the  family  or  fortune  of  the  individual,  though  produ- 
ced by  disingenuous  representations,  does  not  at  all  affect  the  validity 
of  a  marriage.  A  man  who  means  to  act  upon  such  representations, 
should  verity  them  by  his  own  inquiries ;  the  law  presumes  that  he 
uses  due  caution  in  a  ^matter  in  which  his  happiness  for  r  ^qqq  i 
Iffe  is  so  materially  involved,  and  it  makes  no  provi-  ^  -■ 

sion  for  the  relief  of  a  blind  credulity,  however  it  may  have  been 
prodaced.(r) 

If  a  husband  can  show  that  he  has  been  imposed  upon  by  a  false 
name,  he  may  upon  that  ground  falsify  the  marriage,  but  he  must  set 
forth  the  fraud,  and  prove  it  to  the  satisfaction  of  the  court.(u) 


SECT.  5 or  BIGAMY. 

Former  Marriage  undetermined,'] — One  of  the  chief  impediments  to 
contracting  a  lawful  marriage  is  the  having  a  husband  or  wife,  of  a 
prior  legal  marriage,  living  at  the  time  of  the  ceremony  of  the  second 
inarriage.(a;) 

A  second  marriage,  whilst  the  former  husband  or  wife  is  living,  is 
ipso  facto,  null  and  void,  without  any  divorce  as  well  by  the  spiritual 
as  by  the  common  law.(y)  Duas  uzores  eodem  tempore  habere  non 
licet,  is  the  rule  of  the  civil  law,  which  has  been  adopted  and  enforced 
by  the  codes  of  all  civilized  countries.(2) 

(q)  39  Q.  1, 1.  vivus  apud  hostes  teneatur,  vcl  morte  pnDven- 

(r)  Ayliffe's  Parer.  362,  363.    See  San^  tus  est,  tunc  li  quinqaonnium  a  tempore  cap- 

cbei,  lib.  7,  Diap.  k),  No.  170.  tivitatis  excetaerit,  liceDtiam  habet  nmlier  ad 

(f )  Bwing  ▼.  WheatUy^  2  Hagg.  Cons.  R.  alias  migrare  nuptios ;  ita  tameo,  ut  bon& 

183, 183.  gratia  dissolutum  videatar  pristinum  matri. 

(f)  Wak^eld  ▼.  Mackay,  1  Phili.  R.  137.  monium,  et  unusquisque  suum  jus  habeat 

(v)  Heffer  ▼.  Heffer^  3  Maule  &,  S.  265.  imminutum.    Eodem  jure  et  in  marito  in 

(x)  See  ante,  p.  89.  civitate  degente  et  uxore  captiv(L  obsenran- 

(y)  3  Hagg.  C.  R.  129  ;  1  Bl.  C.  436  ;  4  B.  do."--Dig.  Ub.  24,  Ut  2, 1.  6. 

C  163;  Pride  Y.  EarU  cfBath  and  Montague^  c  Ataaong  modem  civilized  nations,  poljga- 

1  Salk.  \t\ ;  Perk.  S.  S.  304, 305 ;  RiddUaden  my  has  scarce  ever  been  legalized,  not  even 

▼.  Wogan,  Cro.  Eliz.  857 ;  Com.  Dig.  Baron  in    Muscovy ;  Charlemagne,  at  that  early 

A  Feme,  (B.  6,)  Bastard  (A. ;)  1  Roll.  Abr.  period  punished  it  as  adultery.  It  is  remark- 

340, 1. 13;  Bro.  Abr.  tit  Bastardy,  pi.  8.  able  that  the  Mahometans  at  present,  though 

(x)  By  the  civil  law  if  the  husband  or  they  practise  it  themselves,  are  said  to  forbid , 

wile  had  been  captive,  and  had  continued  in  it  to  the  Jews.**— 1  Browne's  Civil  Law,  20 ; 

captivity  for  5  yean,  a  second  marriage  was  Dr.  Madan*s  Attempt  to  defend  Polv^iLmif « 
legiliiwl^-*^  Sm  totem  in  Inccrto  est,  an       SttcceMivepo\^^im^,\!ittX\B>^vUMRx^»sQX 

q2 
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p  ^224  1  *'^  marriage  may  be  contracted  in  good  faith,  and  ia 
^  ■'  ignorance  of  the  existence  of  those  facts  which  constituted 

a  legal  impediment  to  the  intermarriage.  Such  a  marriage  is  described 
by  jurists  as  "  matrimonium  putativum,  id  est,  quod  bona  fideetsolem- 
niter  saltern  opinione  conjugis  unius  just4  contractum  inter  personas 
vetitas  jungi."(<*)  This  species  of  marriage  was  introduced  by  the 
canon  law,  and  is  unknown  in  the  law  of  England  or  Ireland.(&) 

We  have  already  adverted  to  a  question  which  arose  upon  a  mar- 
riage of  this  description  in  Scotland.(c) 

The  offence  of  having  a  plurality  of  wives  at  the  same  time  is 
more  correctly  denominated  polygamy,  but  the  term  bigamy  is  more 
commonly  used  in  legal  proceedings.  Bigamy,  in  its  proper  signifi- 
cation, is  said  to  mean  only  being  twice  married,  and  not  having  a 
plurality  of  wives  at  once.  According  to  the  canonists  bigamy  con- 
sisted in  marrying  two  virgins  successively,  one  after  the  death  of  the 
other,  or  in  once  marrying  a  widow.(rf) 

This  offence  was  originally  of  ecclesiastical  cognizance  only,  but  it 
was  made  a  felony  by  stat.  1  Jac.  1,  c.  11.  This  statute  has  been 
repealed,  but  remains  in  force  as  to  all  offences  within  it  committed 
before  or  upon  the  last  day  of  June,  1828.(e) 

Punishment  of  Bigamy. ] — By  9  Geo.  4,  c.  31,  s.  22,(/)  it  is  enacted 

r  *225  1  ^^^^  ^^  ^^y  person,  being  married,  shall  many  *any  other 
*■  ^  person  during  the  life  of  the  former  husband  or  wife. 


narria^  after  the  death  of  the  first  consort,  anij,  Polygamy, 
was  esteemed  indecorous,  but  not  forbidden  (e)  Stat  9  Geo.  '4,  c.  31,  s.  1. 
by  the  canon  law.  (/)  Jrish  Statute  againtt  Bigamy.]-^Bj 
Archdeacon  Paley,  after  alluding  to  the  10  Geo.  4,  c  31,  s.  26,  it  is  enacted,  ^  That  if 
equality  in  the  number  of  males  and  females  any  person  being  married,  shall  marry  any 
bom  into  the  world,  and  the  indication  of  other  person  during  the  life  of  the  former 
the  Divine  will  by  the  creation  at  first  of  husband  or  wife,  whether  the  second  mar- 
only  one  woman  to  one  man,  observes,  '*  Po-  riage  shall  have  taken  place  in  Ireland  or 
lygamy  not  only  violates  the  constitution  of  elsewhere,  every  such  offender  shall  be  euilty 
nature,  and  the  apparent  design  of  the  Deity,  of  felony,  and  being  convicted  thereof  shall 
but  produces  to  the  parties  themselves,  and  be  liable  to  be  transported  beyond  the  seas 
to  the  pablic,  the  following  bad  effects ;  con-  for  the  term  of  seven  years,  or  to  be  Iropris- 
tests  and  jealousies  amongbt  the  wives  of  tJie  oned,  with  or  without  hard  labour,  in  the 
same  husband ;  distracted  affections,  or  the  common  gaol  or  house  of  correction,  K>r  any 
loss  of  all  affection  in  the  husband  himself;  term  not  exceeding  two  years,  and  any  sncn 
a  voluptuousness  in  the  rich,  which  dissolves  offence  may  be  dealt  with,  inquired  o^  tried, 
the  vigour  of  their  intellectual  as  well  as  determined,  and  punished  in  the  county 
active  faculties,  producing  that  indolence  and  where  the  offender  shall  be  apprehended  or 
imbecility  both  of  mind  and  body,  which  b£  in  custody,  as  if  the  offence  bad  been 
have  long  characterised  the  nations  of  the  actually  committed  in  that  county :  Provided 
East ;  the  abasement  of  one-half  of  the  |iu-  always,  that  nothing  herein  contained  shall 
man  species,  who,  in  countries  where  polyg-  extend  to  any  second  marriage  contracted 
amy  obtains,  are  degraded  into  mere  instru-  out  of  Ireland  by  any  other  than  a  subject  of 
ments  of  physical  pleasure  to  the  other  half;  his  majesty,  or  to  any  person  marrying  a 
neglect  of  children ;  and  the  manifold,  and  second  time  whose  husband  or  wiro  shall 
sometimes  unnatural  mischiefs,  which  arise  have  been  continually  absent  (rom  such  per- 
from  a  icarcity  of  women.  To  compensate  son  for  the  space  of  seven  years  then  last 
for  Umm  evils,  polygamy  does  not  offer  a  sin-  past,  and  shall  not  have  been  Known  by  such 

fie  advantage.** — Paley*s  Moral  and  Political  person  to  be  living  within  that  time,  or  shall 

^hilotophy,  B.  3,  part  3,  eh.  6.  extend  to  any  person  who  at  the  time  of  such 

^  im)  Hertiiis  de  Matrim.  Potat  second  marriage  shall  have  been  divorced 

*'"'*]  Bulge  on  For.  Law,  159.  from  the  bond  of  the  first  marriage,  or  to  any 

hl^  w,  90.  peraoD  wiioM  marriaga  ahaU  have  been  de- 

B.  5.    See  Ba&  •  ~  '  -  ■iwitence  of  any  oourt  of 

lL.titBif. 
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whether  the  second  marriage  shall  have  taken  place  in  England  or 
elsewhere,  every  such  offender,  and  eyery  person  counselling,  aiding, 
or  abetting  such  offender,  shall  be  guilty  of  felony,  and  being  con- 
victed thereof  shall  be  liable  to  be  transported  beyond  the  seas  for  the 
term  of  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour, 
in  the  common  gaol  or  house  of  correction  for  any  term  not  exceed- 
ing two  years ;  and  any  such  offence  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished  in  the  county  where  the  offender  shall 
be  apprehended  or  be  in  custody,  as  if  the  offence  had  been  actually 
committed  in  that  county ;  provided  always  that  nothing  herein  con- 
tained shall  extend  to  any  second  marriage  contracted  out  of  Eng- 
land by  any  other  than  a  subject  of  his  majesty,  or  to  any  person 
marrying  a  second  time,  whose  husband  or  wife  shall  have  been  con- 
tinually absent  from  such  person  for  the  space  of  seven  years  then 
last  past,  and  shall  not  have  been  known  by  such  person  to  be  living 
within  that  time,  or  shall  extend  to  any  person  who  at  the  time  of 
such  second  marriage  shall  have  been  divorced  from  the  bond  of  the 
first  marriage,  or  to  any  person  whose  former  marriage  shall  have 
been  declared  void  by  the  sentence  of  any  court  of  competent  juris- 
diction." 

An  indictment  for  bigamy  committed  in  one  county,  but  found  by 
a  jury  of  another  county  where  the  prisoner  was  *appre-  r  ^^ofi  1 
bended,  must  contain  an  averment  as  to  the  place  or  I-  ^ 

county  where  the  prisoner  was  apprehended.(^) 

This  statute  differs  in  some  important  points  from  the  former  one, 
1  Jac.  1,  c.  11,  8.  3,  under  which  a  person  whose  consort  had  been 
abroad  for  seven  years,  though  known  to  be  living,  might  have  mar- 
ried again  with  impunity.(A)  And  so  might  a  person  who  had  been 
divorced  a  mensd  et  thoro,{i)  It  will  be  observed,  that  by  the  0  Geo. 
4,  c.  31,  s.  22,  the  divorce  must  be  from  the  bond  of  marriage. 

Presumption  as  to  death  of  former  Consort.] — The  presumption  of 
law  is  in  favour  of  innocence ;  thus  where  a  woman  had  married 
again  within  the  space  of  twelve  months  after  her  husband  had  left 
the  country,  the  presumption  that  she  was  innocent  of  the  bigamy 
was  held  to  preponderate  over  the  usual  presumption  of  the  continu- 
ance of  life.(A:) 

There  is  no  strict  presumption  of  law  on  questions  of  fact  as  to  the 
existence  of  human  life,  without  reference  to  accompanying  circum- 
stances, as  the  age  or  health  of  the  party.  If  the  first  consort  be 
shown  to  have  been  alive  within  a  short  time  of  the  second  marriage, 
the  law  in  favour  of  innocence  cannot  presume  that  the  party  was 
DOt  alive  at  the  actual  time  of  the  second  marriage. 

Where  upon  a  question  as  to  the  validity  of  a  marriage  between  A. 
and  C.  it  appeared  that  A.'s  first  wife  B.  was  alive  in  a  distant 
colony  36  days  before  the  second  marriage,  it  was  held  that  the  ses- 
sions or  jury  were  justified  in  finding  the  second  marriage  to  be  void : 
neither  the  sessions  nor  a  jury  trying  an  issue  as  to  the  validity  of 

(g)  R9X  T.  Fraxer,  1  Mood.  C.  C.  407.  divorce  was  for  cruelty ;  4  BI.  Comm.  464  ; 

(i)  4  BLComm.  164;  3  Inst.  86  ;  1  Hale  1  Rasa.  C.  L.  189,  2d  edit 

P.  a  «».  {k)  Rex  V.  Twvning,^  ^,  k  ^2A.^^^. 
{§)  FmUr*$  ea$i,  Cro,  Cu.  461,  where  the 
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such  a  marriage  being  bound  to  presume  the  death  of  B.  in  favour  of 
the  innocence  of  A.  in  contracting  a  second  marriage,  but  may  look 
to  the  evidence  in  each  particular  case.(/) 

Sentence  of  Ecclesiastical  Court.] — Another  defence  on  a  charge 
r  *227  1  ^^  higamy  is,  that  the  former  marriage  has  been  declar^ 
L  -■  *void  by  the  sentence  of  a  court  of  competent  Jurisdiction. 

A  sentence  against  a  marriage  in  a  suit  of  jactitation  is  not  conclu- 
sive evidence  against  an  indictment  for  bigamy,  for  such  sentence 
may  be  impeached  by  showing  that  it  vtras  obtained  by  fraud  or  col- 
lu8ion.(m) 

On  an  indictment  for  bigamy,  where  the  first  marriage  is  in  Eng- 
land, it  is  not  a  valid  defence  to  prove  a  divorce  a  vinculo  matrimonii 
out  of  England  before  the  second  marriage,  founded  on  grounds  on 
vrhich  a  marriage  cannot  be  dissolved  a  vinculo  matrimonii  in  Eng- 
land. 

Lolley  having  been  married  in  England  subsequently  went  to  Scot- 
land, and  there  procured  a  divorce,  and  then  returned  to  England, 
where  he  married  a  second  time,  his  former  wife  being  living,  and  he 
was  in  consequence  tried  for  bigamy.  His  defence  was,  that  he  had 
been  legally  divorced  in  Scotland  :  but  the  twelve  judges,  to  whom 
the  case  was  referred,  were  unanimously  of  opinion,  that  no  sentence 
or  act  of  any  foreign  country  or  state  could  dissolve  an  English  mar- 
riage a  vinculo  matrimonii,  for  grounds  on  which  it  was  not  liable  to 
be  so  dissolved  in  England,  and  that  no  divorce  of  an  ecclesiastical 
court  was  within  the  exception  in  the  3rd  section  of  1  Jac.  1,  c.  11, 
unless  it  was  the  divorce  ol  a  court  within  the  limits  to  which  that 
statute  extended. (n) 

If  a  marriage  be  declared  void  by  an  ecclesiastical  sentence,  and 
there  be  an  appeal  to  a  higher  spiritual  tribunal,  which  by  suspending 
the  sentence  is  a  supposed  continuation  of  the  marriage,  yet  one  of 
the  parties  marrying  again  does  not  incur  the  penalties  of  the  law, 
although  such  second  marriage  is  indeed  unlawful.(o) 

On  a  trial  for  bigamv,  the  registry  of  the  first  marriage  stated  it  to 
be  by  license  generally,  without  saying  by  consent  of  parents  or 

Suardians ;  the  prisoner  proved  that  he  was  an  infant  at  the  time,  and 
lat  his  parents  were  never  known  to  have  been  in  England.  This 
r  4^28  1  ^^^  '^^'^  ^^  ^^  prima  facie  *evidence  that  tne  first  mar- 
I-  -■  riage  was  without  consent  of  parents  or  guardians,  and  * 

that  the  jury  might  have  acquitted  the  prisoner,  if  such  evidence  was 
unanswered. (p)  It  seems  that  on  such  trial  the  prisoner  ought  not  to 
be  called  on  to  prove  a  negative,  it  being  sufficient  for  the  prisoner  to 
prove  himself  under  age  at  the  time  of  the  first  marriage,  and  it  then 
rested  with  the  prosecutor  to  show  that  the  marriage  was  with  the 
consent  of  parents  or  guardians.({) 

(I)  Rex  ▼.  InhMbiUmU   of   Harbome^  4  See  obeervationi  on  Uiit  case  in  Warrender 

Nev.  dL  M.  341 ;  9  Ad.  &  £U.  540.    See  Doe  ▼.  Warrender,  9  Ckrk  dt  Fuin.  546—551. 

d.  Kfdghi  ▼.  Nepean,  2  Ner.  &  M.  219 ;  5  557-^^ ;  Totey  v.  Lindeay,  1  Dow,  lia 

B.  dL  Ad.  86;  WaUon  t.  iCtii^,  1  SUrk.  N.  (o)  Gibmn's  Cod.  Ut.  22,  c.  4 ;  3  Init  89  ; 

P.C.21.  1  Hale  P.  C.  694. 

(m)  Ditekeee  rf  Kingston's  eaee,  20  How.  (jp)  Rex  ▼.  James^  R.  dt  R.  C.  C.  17 ;  1 

StTr.355;  1  Leach,C.C.  146;  lEaet,P.  Rum.C.L.201. 

^  ^^  (q)  Id.;  S.  P.  Rex^,  MotKm,  R.  &  R^C. 

(a)  Hex  r.  LoOey,  Ruig.  &,  Ry. a  C.  «37.  C.  19,  ii,\  \  Umi. CIm^V. 
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Where,  on  an  indictment  for  bigamy,  the  first  marriage  was  proved 
to  have  been  by  license,  and  that  the  party  was  under  age  at  the 
time  of  such  marriage,  but  it  did  not  appear  that  the  marriage  was 
with  consent  of  parents  or  guardians : — it  was  held  to  lie  on  the  part 
of  the  prosecutor  to  prove  such  consent  given. (r) 

The  marriage  however  of  a  minor  by  license  without  the  consent 
required  by  the  4  Geo.  4,  c.  76,  s.  16,  is  valid.(jr) 

Oo  an  indictment  for  bigamy,  if  the  first  marriage  was  by  banns,  it 
is  no  objection  that  the  parties  did  not  reside  in  the  parish  where  the 
banns  were  published  and  the  marriage  celebrated.(<)  It  seems  that 
assuming  a  fictitious  name  upon  the  second  marriage  will  not  prevent 
tb^  offence  from  being  complete.(i£)  On  an  indictment  against  a  man 
for  bigamy,  it  appeared  that  for  the  purpose  of  concealment  the 
second  wife  was  married  by  a  name  by  which  she  had  never  been 
known.  This  was  held  to  tie  no  answer  to  the  charge,  although  if 
the  first  marriage  had  taken  place  under  such  circumstances,  that 
would  have  been  thereby  rendered  void.(x)  And  if  the  prisoner  have 
written  down  the  names  for  the  publication  of  banns,  he  is  precluded 
from  sayinff  that  the  woman  *was  not  known  by  the  r  ^229  1 
name  he  delivered  in,  and  that  she  was  not  rightly  de-  ^  ^ 

scribed  by  that  name  in  the  indictment.(y) 

Proof  of  a  farmer  Marriage  subsisting?] — The  indictment  must  state 
the  two  marriages,  and  aver  that  the  former  consort  was  alive  at  the 
time  of  the  second  marriage.  In  a  prosecution  for  bigamy,  although 
a  lawful  canonical  marriage  need  not  be  shown,  a  marriage  de  facto 
subsisting  at  the  time  of  the  second  marriage  must  be  proved.(z)  A 
marriage  voidable  by  reason  of  consanguinity,  aflinity  or  the  like,  is 
saflicient,  for  it  is  a  marriage  in  judgment  of  law  until  avoided.(a) 

Upon  indictments  for  bigamy,  it  is  not  enough  to  prove  a  marriage 
by  reputation,  but  either  some  person  present  at  the  marriage  must  be 
called,  or  the  original  register,  or  an  examined  copy  of  it,  must  be 
produced.(i)  It  should  seem,  however,  not  to  be  necessary  to  prove 
a  compliance  with  all  the  requisites  of  the  28th  sect,  of  4  Geo.  4,  c. 
76;  for  upon  a  provision  nearly  similar  in  the  former  marriage  act,  it 
was  held  not  to  be  necessary  to  call  one  of  the  subscribing  witnesses 
to  the  register,  in  order  to  prove  the  identity  of  the  persons  married ; 
but  that  the  register  or  a  copy  of  it,  being  produced,  any  evidence 
which  satisfied  the  jury  as  to  the  identity  of  the  parties  was  suflScient, 
as  if  their  handwriting  to  the  register  were  proved,  or  that  the  bell- 
ringers  were  paid  by  them  for  ringing  for  the  wedding,  or  the  like  ;(c) 
but  if  the  marriages  be  proved  by  a  person  present  at  them,  it  is  not 
necessary  to  prove  the  registration,  or  license  or  banns.((/)     It  seems 

(r)  Rix  ▼.  ButUr,  R.  &  R.  C.  C.  61 ;  1        (x)  1  W.  Bl.  R.  633 ;  1  East's  P.  C.  469. 
Rum.  C.  L.  202.  (a)  3  Inst.  88;  1    F^Va  P.  C.  4C6 ;  but 

(«)  Rex  V.  Birmingham^  2  M.  dc  R.  238 ;  now  lee  stat  5  6l  6  Wm.  4,  c  54,  ante,  pp. 

8  a  &  C.  29.    See  Rex  ▼.  WauUy,  1  Mood.  155, 156. 
C.  C  1 63 ;  Lew.  C.  C.  23.  (6)  Motri$  ▼.  MiUer,  4  Burr.  2057.    Bitt 

(I)  Rex  ▼.  Hind^  Ruts.  Sl  Rj.C.  C.  253.  t.  Barlow,  1  I>oo((l.  Iti2. 

(u)  Rex  T.  AUiMon,  Ruse,  dt  Ry.  C.  C.        (e)  1  East  P.  C.  c.  12,  s.  1 1,  p.  472. 
109.  {d)  Rex  V.  AlliMon,  Ro.  &  Ry.  C.  C  109. 

(x)  Rex  ▼.  Ponton,  5  C.  &  P.  412.  The  want  of  doe  publication  of  banns  maj 

W)  Rex  ▼.  Edwardi,  Russ.  6l  Rj.  C.  C.  be  shown  on  the  other  aide ;  fitandeii  ^« 

283.  iSltaiMkii,  Pe&ke^  3d. 
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doubtful  how  far  the  acknowledgment  alone  of  the  defendant  upon 
the  subject  of  his  marriage  is  sufficient  evidence  of  that  fact,  unless 
coupled  with  circumstances  showing  a  marriage.(e) 

After  proof  of  the  first  marriage  the  second  wife  may  be  a  wit- 
ness ;  but  it  is  clear  that  the  first  and  true  wife  cannot  be  admitted 
r  *oQQ  n  to  give  evidence  against  her  husband,  nor  to  establish 
'•  J  *the  first  marriage.(/)     But  the  second  wife  is  compe- 

tent to  prove  the  marriage,  for  she  is  not  his  wife  even  de  facto.(g') 

Jurisdiction  of  Ecclesiastical  Courts.'] — It  is  to  be  observed,  that  if 
a  person  marrying  again  come  within  the  two  first  exceptions  in  the 
act  ;{h)  though  the  second  marriage  is  not  felony,  yet  it  is  void,  and 
the  parties  will  be  subject  to  the  censures  and  punishment  of  the 
ecclesiastical  courts.(i) 

In  a  suit  of  nullity  of  marriage,  by  reason  of  a  former  marriage, 
strict  proof  of  the  identity  of  the  parties  is  requisite.  It  is  a  clear  rule 
that  the  identity  must  be  proved  by  other  testimony  than  that  of  the 
parties  themselves,  that  is,  by  witnesses  who  can  speak  to  the  facts 
from  their  own  personal  knowledge.  This  rule  is  adopted  as  a  guard 
against  imposition,  and  the  danger  of  a  marriage  being  set  aside  by 
collusion  between  the  parties.(i) 

Conviction  for  Bigamy  not  conclusive  in  Ecclesiastical  Courts.] — As 
a  general  rule  it  seems  th4t  a  verdict  or  judgment  in  a  criminal  case 
is  not  evidence  of  the  fact  upon  which  the  judgment  was  founded  in 
Q  civil  proceeding.(/)  Thus  where  the  father  was  acquitted  on  an 
indictment  for  having  two  wives,  it  was  held  that  the  record  was  not 
evidence  in  a  civil  case,  where  the  validity  of  tlie  second  marriage 
was  controverted.(m) 

Sir  John  NichoU  said,  that,  generallv  speaking,  however,  he  appre- 
p  ^231  1  tended  the  true  rule  to  te,  that  a  record  of  conviction 
*•  J  *is  evidence  of  the  same  fact  in  a  civil  cause,  only  that  it 

is  not  conclusive  evidence.  This  is  the  rule  to  be  collected  trom  the 
following  case,  as  cited  bv  Chief  Baron  Gilbert  :(n)  "  If  a  man  has 
two  wives,  and  be  thereof  convicted,  and  dies,  and  the  second  wife 
claims  dower,  the  verdict  and  conviction  cannot  be  given  (i.  c.  con- 
clusively given)  in  evidence ;  but  in  this  case,  the  writ  must  go  to  the 
bishop ;  for  whether  the  marriage  be  lawful  or  not  is  the  point  in  con- 
troversv,  and  that  is  of  ecclesiastical  jurisdiction,  and  is  not  to  be 
decided  at  common  law.    But  the  veraict  may  be  made  an  exhibit  in 

(f)  Rex  ▼.  TVttfnan,  ]  Russ.  C.  L.  207 ;  1    qalm  contra  saperindoctam ;  alUi  senten- 
Eaat  P.  C.  c  12,  s.  10,  pp.  470, 471.  tia  diTortii  lata  contra  Yiram  [non  Yocata 

(/)  1  Halo  P.  C.  693 ;  I  East  P.  C.  c.  13,  luperindactl  muliere]  non  valet  quoad  earn 

a>  9,  p.  469;  1  Hawk.  P.  C.  c  43,  8.8;  nee  el  lis  hujusmodi  pnBJudicabit ;    qood 

Oregg^B  ease^  Sir  T.  Raymond,  1.  alias  faceret,  si  vocata,  et  lis  pnedicta  contra 

(g)  1  Hale  P.  C.  693 ;  Gilb.  £▼.  120,  6th  utrosque  instiluta  fuisset    Quo  dicta  sunt, 
ed.  de  muliere,  locum  etiam  babent,  de  ▼iro.**— 

(A)  9  Geo.  4,  c.  31,  s.  22,  ante  225.  Oughion,  tit  193,  ss.  4,  5. 

(t)  4  Bl.  Comm.  164,  n.  (3).  (jt)  iSea We  v.  Pric^  2  Hi^gff.  Cons.  R.  187; 

**  Si    quia  solemaizaverit     matrimonium  Bayard  ▼.  Morphew,  2  Pbill.  R.  321. 

cum  nnft,  et  postea  convolaverit  ad  sccimdas  (/)  1  Starkie  on  Evid.  219. 

nuptiaa;   si   le^itima  uxor   cupit  viro  suo  (m)  Gilb.  Evid.  35 ;  Bull  N.  P.  232,  233. 

restitui,  iustituenda  est  lis,  in  causi  divorti^  See  Boyle  ▼.  Boyle,  Comberb.  72 ;  3  Mod. 

a  vinculo  matrimonii,  et  rertitutionis  obse-  164:  Hudson  y,  Bobituon^  4  Maole  &  S. 

qa'ioram  conjagaMum  :— Lis  tamen  eat  ista  479. 

iastitueada.  Urn   contra    fuperindaoeatem,  (,n)  livn  ot^ntoo^3ft^6thedU. 
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the  cause  before  the  bishop,  to  induce  him  to  believe  there  was  a 
former  marriage/' 

It  seems,  therefore,  that  if  A.  be  convicted  of  bigamy  by  reason  of 
his  marriage  with  C.  living  B.  his  first  wife,  it  is  still  competent  to  A., 
OQ  Cs^s  death,  to  propound  his  interest  as  the  lawful  husband  of  C.  in 
a  suit  in  the  ecclesiastical  court,  touching  the  administration  of  her 
effects,  and  to  succeed  in  such  suit  on  proof  of  the  validity  of  such 
marriage,  notwithstanding  his  said  conviction  for  bigamy  pleaded  and 
proved.(o) 

In  a  later  case  the  party  convicted  of  bigamy  was  allowed  to  plead 
and  prove,  in  a  suit  in  the  ecclesiastical  court  for  nullity  of  marriage 
on  account  of  a  former  subsisting  marriage,  the  invalidity  of  the  first 
marriage.  The  court,  however,  held,  that  in  this  case  the  defence  set 
up  was  not  made  out  in  evidence ;  but  that  the  defendant's  first  mar- 
riage was  valid  and  subsisting  at  the  time  of  his  marriage  de  facto 
with  the  complainant,  and  consequently  that  she  was  entitled  to  a  sen- 
tence of  nullity.(/?) 

On  a  citation  issuing,  as  in  a  cause  of  nullity  of  marriage  by  reason 
of  a  former  marriage,  the  court  will  not  pronounce  a  sentence  of  nul- 
lity by  reason  of  an  undue  publication  of  banns,  the  woman  being 
therein  described  as  spinster,  the  first  husband  having  died  subsequent 
to  the  publication  of  the  banns  but  prior  to  the  marriage«(9) 

(0)  Wilkintonyr.  Gordon,  2  Add. R.  153.  (q)  Wrigkt  v.  Elumd,  2  Hogg.  Eccl.  R. 

ip)  Bruce  v.  Burke^  2  Addams,  471.  59d. 
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SECT.  1.— GENERAL  OBSERVATIONS  ON  DIVORCE. 

Meaning  of  Diuorce."] — The  meaning  of  the  v^rord  divorce  is  sepa- 
ration ;  its  derivation  is  sufficiently  plain  from  diverteref  to  turn  away. 
In  its  most  general  acceptation  it  means  the  complete  lawful  separa- 
tion of  husband  and  wi^ :  Divortium  a  diversitate  mentium  dictum 
est,  quia  in  diversas  partes  eunt  qui  distrahunt  matrimonium. 

A  divorce  is  a  lawful  separation  of  husband  and  wife  made  before 
a  competent  judge  on  due  cognizance  had  of  the  cause,  and  sufficient 
proof  made  thereof.(fl)  According  to  another  definition,  it  is  a  sen- 
tence pronounced  by  an  ecclesiastical  judge,  whereby  a  man  and  a 
woman  formerly  married  to  each  other  are  separated  and  parted.  (6) 

(0)  Ayl.  Panr.  SSI&  (()  GodoL  Abri  43^ 
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Two  kinds  of  D/ixwcc] — Divorce,  according  to  the  canon  law,  is 
twofold :  the  first  being  only  a  separation  from  bed  and  board  a  meaM 
et  thoro ;  the  other,  an  entire  dissolution  of  the  marriage  a  micib 
matrimoniu  The  first  happens  when  mutual  eohabitation  or  conve^ 
sation  is  forbidden  to  the  parties  either  witha  time,  or  without  any 
lime  prefixed  for  their  coming  together  again.  By  the  second  the 
marriage  is  entirely  dissolved;  and  as  to  the  substance  of  it,  forever 
rescinacd.(c) 

Divorce  a  mensa  et  thoro  is  when  the  marriage  is  just  and  lawful  ab 
r  »3G4  "I  ''^^^'^»  ^"^  therefore  the  law  is  lender  of  dissolving  ♦it; 
'•  J  but  for  some  supervenient  cause,  it  becomes  improper  or 

impossible  for  the  parties  to  live  together.  Although  in  England  the 
mutual  obligations  attending  the  condition  of  husband  and  wife  cannot 
be  extinguished,  yet  for  the  protection  and  relief  of  individuals  these 
obligations  may  be  suspended  ;  but  only  by  the  sentence  of  an  eccle- 
siastical court,  which  separates  the  parties  a  mensa  et  thoro ;  and  this 
sentence  of  divorce  or  rather  separation,  so  far  from  dissolving  the 
matrimonial  tie,  and  permitting  the  parties  to  marry  asain,  by  its  very 
tenor  contemplates  the  possibiRty  of  reconciliation  and  renewed  coha- 
bitation ;{d)  and  it  is  m  conformity  to  this  notion  that  the  injured 
party,  before  becoming  entitled  to  the  benefit  of  the  sentence,  is, 
according  to  the  injunction  of  the  107th  canon,(e)  obliged  to  enter  into 
a  bond  for  the  observance  of  a  chaste  and  continent  life,  without  con- 
tracting marriage  during  the  lifetime  of  the  oflTender. 

The  only  causes  for  which  divorces  are  granted  by  the  ecclesias- 
tical courts  of  England  are — first,  adultery ;  second,  cruelty ;  third, 
unnatural  practices.  The  two  first  grounds  will  be  considered  at 
length ;  the  third  is  dismissed  with  the  only  reported  cases  mentioned 
in  tlie  subjoined  note.(/) 

(c)  Ayl.  Parer.  225.  lictam  adolterio.     Si  ergo  ob  mdultenom 

(d)  **  Wherefore,  and  by  reason  of  Uie  pre-  permittitiir  divortium ;  idem  ii  fortiori  di- 
rniBes,  we  do  pronounce,  decree  and  declare,  cendum  erit  de  aodomii ;  Sanchez,  lib.  10, 
that  the  laid  A.  B.  ought  by  law  to  be  di-  Disp.  4,  i.  3.  >^ 
▼orced,  and  separated  from  bed,  board,  and  In  one  case  a  lady  founded  her  cUim  to  t 
mutual  cohabitation  with  the  said  C.  B.  her  divorce  a  mema  et  thoro  on  a  rerdiot  of  a 
husband,  until  they  shall  be  reconciled  to  jury  that  her  husband  was  guilty  of  sodo- 
each  other ;  and  we  do  by  these  presents  mitical  practices  with  A.  B.,  for  which  be 
divorce  and  separate  them  accordingly,  bond  was  sentenced  to  two  years  imprisonment, 
being  first  given  on  the  part  of  the  said  A.  The  judge  rejected  the  libel,  and  the  lady 
B.  according  to  tlie  tenor  of  the  canon  in  appealed  to  the  Delegates.  For  the  responr 
that  case  made  and  provided,  that  she,  the  dent  it  was  objected  that  there  was  no  case 
said  A.  B.,  shall  live  chastely,  and  shall  not  where  even  actual  sodomy  had  been  deemed 
contract  any  other  marriage  during  the  lifo-  a  sufficient  cause  for  a  divorce ;  a  fortiori,  a 
time  of  the  said  C  B.,  inUmating,  neverthe-  mere  attempt  to  commit  it  could  not  be 
loss,  and  by  such  intimation  expressly  inht-  deemed  sufficient  That  supposing  ii  to  ba 
biting,  according  to  the  ecclesiastical  lavrs  sufficient  cause,  the  libel  ought  to  have  sU" 
and  canons  made  in  that  behalf,  as  well  the  ted  the  facts  froai  which  the  guilt  wia  to  be 
said  A.  R  as  the  said  C.  B.  that  neither  of  inferred,  whioh  should  have  beeo  a^un  the 
them  ID  the  lifetime  of  each  other  shall  in  subject  of  proof;  and  that  merely  stating  Iha 
anywise  attempt  or  presume  to  contract  ano-  verdict,  and  producing  the  record  of  it,  ooukl 
ther  marriage,  &&** — Extract  firom  a  form  not  entitle  the  lady  to  a  divorce.  But  the 
of  a  sentence  in  a  cause  of  divorce,  Poynter,  judges  thought  the  obiectioDs  insufficleat; 
18^  reversed  the  sentence  of  the  court  bdow,  and 

(e)  See  poet,  p.  376,  n.  (m).  pronounced  for  the  divorce.    The  lady  aAtr 
(/)  ^Tenendum  est  sodomiam  sufficere    wards  obtained  an  act  of  pariiament,  by 

ad  divortium.    Quia  sodomlia  est  grarios  de-    which  the  marriage  waa  diMMved ;  BrmUg 
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-^The  proof  of  a  valid  marriage  is  a  necessary  prelim-  r  ^^^^  -i 
inary  in  all  suits  for  divorce :  it  follows,  therefore,  that  ^  -' 

Ho  cause  or  impediment  existing  previous  to  marriage  can,  properly 
speaking,  be  the  subject-matter  of  a  suit  for  divorce ;  the  civil  and 
canonical  disabilities  which  render  the  marriage  contract  either  void 
or  voidable,  are  grounds  for  a  proceeding  for  nullity  of  marriage,  but 
not,  correctly  speaking,  for  a  d'\vorce.{g)  A  marriage  which  is  void 
from  the  beginning,  and  may  be  declared  so  by  the  sentence  of  an 
ecclesiastical  court,  cannot  be  said  to  be  dissolved,  because  it  was 
never  legally  constituted,  and  marriages  void  in  themselves  can  have 
no  legal  effect. 

The  causes  for  separation  a  vinculo,  or  rather  of  nullity  of  mar- 
riage, are — consanguinity,  or  affinity  within  the  prohibited  degrees,(A) 
mental  incapacity,(i)  impotence,(A)  force  and  error,(/)  impuberty, 
where  at  the  time  of  the  marriage  either  party  was  under  the  age  of 
consent,(m)  and  a  prior  valid  marriage  subsisting  between  either  of 
theparties.(n) 

The  distinction  between  divorce  from  bed  and  board,  and  from  the 
bond  of  matrimony,  is  not  mentioned  in  Scripture,  and  was  unknown 
to  the  ancient  church.  It  was  devised  by  the  canonists  and  schoolmen 
to  serve  the  pope's  purposes,  and  first  established  by  the  decrees  of 
the  Council  of  1  rent.(o) 

The  commissioners  appointed  by  Henry  VIII.  and  Eldward  VI.  for 
reforming  the  ecclesiastical  law,  in  their  elaborate  report  r  ^^^^  n 
♦recommend  divorces  a  mensa  e<  Moro  to  be  abolished,  ^  -■ 

and  complete  divorces  to  be  allowed  for  adultery,  desertion,  bad 
treatment,  &c. ;  the  innocent  party  to  be  allowed  to  marry  again ; 
the  offending  party  to  be  punished  by  banishment  or  imprisonment(  0) 

Great  Diversity  in  the  Laws  relative  to  Divorce.] — It  is  evidently 
most  essential  to  every  view  of  public  expediency,  as  well  as  of  justice 
between  private  parties,  that  of  all  contracts,  that  of  marriage  should 
have  a  fixed  and  indelible  character,  which  it  shall  not  be  in  the, 
power  of  either  party  to  alter  at  pleasure.  But  the  municipal  laws  as 
to  divorces  in  almost  every  state,  ancient  and  modern,  are  peculiar 
and  local.  These  too  are  sometimes  quite  opposite  even  in  neigh- 
bouring provinces  of  the  same  state.  Quotations  from  the  codes  of 
diflcrent  countries  would  only  prove  that  perfect  agreement  between 

V.  Bromley,  Feb.  1704^  2  Bora*!  Eccl.  Law,  (m)  Ante,  38S.  285. 

499,  n. ;  2  Addams,  158,  d.  (n)  Ante,  223.  231. 

The  wife*«  libel  in  a  diYorce  cause  char;-  (o)  See  Biabop    Cozen'a    argument,   13 

iog  cruelty  and  unnatural  practices,  the  hus.  How.  St  Tr.  1332—1338;  2  Toullier,  86; 

IwDd  having  been  convicted  of  an  assault  with  see  poet,  p.  375. 

■n  intent  to  commit  tlie  latter,  was  admitted  (p)  Mense  societas  et  thori  solebat  hi  cer- 

to  proof,  the  case  charged  (at  least  taken  as  tiscriminibusadimi  conjagibus ;  salvo  tamcn 

a  whole)  being  held  to  be  one  **per  quod  eon.  inter  illos  reliquo  matrimonii  jure ;  que  ooii- 

torltirm  amittitur.*^    The  libel  having  been  stitutio  cum  ii  sacris  Uteris  aliena  sit,  et 

afterwards  proved  in  all  particulars,  the  court  maximum  perversitotom  habeat  et  malorum 

pffooounccd  for  the  divorce  as  prsjod  by  the  sentinam   in    matrimonium    coroportaverit, 

wife ;  Mogg  v.  Mogg,  2  Addams,  292.  illud  authoriute  nostrl  totnm  aboleri  plaoeL** 

(g)  Giidolph.  Abr.  500.  Reformatio  Legum  dc  adulteriis  et  Diver- 

(A)  Ante,  157. 183.  tiis,  c.  19»  p.  55 ;  see  Gibs.  Cod.  535,  snte,  p. 

(t)  Ante,  183. 201.  23 ;  1  Hallam*s  Const  Bist  138  n. ;  7  Lin. 

(Ir)  Ante,  201. 213.  gard's  Hist  127. 

(/)  Ante,  213. 223. 
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any  two  of  such  codes  as  to  the  extent  of  the  remedy  to  be  afforded 
for  conjugal  wrongs,  if  it  exists  at  all,  is  extrennely  rare,  and  that 
there  is  scarcely  any  other  point  on  which  such  unbounded  freedom  of 
judgment  has  been  exercised  by  each  legislature.(<7)  No  example  can 
be  more  striking  than  that  ofthe  three  kingdoms  of  the  British  empire, 
in  two  of  which  marriage  is  indissoluble  by  judicial  sentence,  while 
in  Scotland  it  may  be  dissolved  either  for  adultery  or  continued  non- 
adherence  after  legal  requisition.(r) 

Upon  the  continent  of  Europe  there  has  long  existed  a  known  dis- 
tinction betwen  the  catholics  and  protestants  on  the  subject  of  divorce. 
The  former,  according  to  the  doctrine  of  the  Romish  church,  consider 
marriage  as  a  sacrament,  and  in  its  effect  to  be  governed  by  the 
divine  Taw ;  and  according  to  their  interpretation  of  that  law  it  is 
indissoluble.(s) 

The  protestants  on  the  contrary,  have  not  always  considered  it  as 
r  ♦367  1  ^  sacrament ;  but  many,  if  not  most  of  them,  *have  consi- 
*■  J  dered  it  mainly  as  a  civil  institution,  subject  to  the  legis- 

lative authority  as  matter  of  public  police  and  regulation.(/) 

In  Catholic  France,  until  the  year  1792,  sometime  after  the  revo- 
lution, marriage  was  always  treated  as  indissoluble.  **  Our  church," 
says  Merlin,  "  never  approved  of  divorce  properly  so  called.  It  has 
always  regarded  it  as  contrary  to  the  precept.  Quod  Deus  conjunxiU 
homo  non  separet, — What  God  hath  joined  together,  let  no  man  put 
asunder.((;)  It  is  therefore  a  perpetual  maxim  among  us,  that  marj 
riage  cannot  be  dissolved  by  means  of  a  divorce."(x) 

Pothier  says,  "  Marriage  is  not  dissolved  but  by  the  natural  death 
of  one  of  the  parties ;  while  they  live  it  is  indis8oluble."(ar)  He  adds, 
that  though  divorce  was  permitted  by  the  Christian  emperors,  the 
church  regarded  it  as  prohibited  by  the  Gospel ;  and  that  it  is  not 
IKjrmitted  by  the  French  law  for  any  cause  whatsocver.(y) 

By  the  law  of  the  French  revolutionary  government,  incompata- 
bility  of  temper  was  made  a  ground  of  divorce  at  the  pleasure  ofthe 
parties.(2)  By  the  code  civil  a  divorce  may  be  judicially  obtained 
lor  the  cause  of  adultery,  excess,  cruelty,  grievous  injuries  of  either 
party,  and  in  certain  cases  by  mutual  and  persevering  consent. (<?) 

(?)  See  1  Barge  on  Foreign  Law,  640—  lier,  p  40—63,  63 ;  Manuel  de  droit  Fran. 

66^^.  ^ais,  p.  58 — 66 ;  I  Bar?e,  645. 

(r)  Stair*!  Institutes,  book  1,  tit.  4,  as.  7,  By  a  law  ofthe  8Ui  May,  1816,  divorce  a 

B.  vinculo  was  abolished  in  France,  for  which 

(s)  See  FerfUBs.  R.  Appendix,  p.  443,  n.;  a  separation  was  substituted. 

M.  Heinccc  Liem.  Juris  Germ.  tit.  14,  ss.  1.  Lc  divorce  est  aboli. 

3*28 — 332;  Dalnjmplev,  Dalrymplef2H^[g,  2.  Toutes  demandes  et  instances  en  di- 

.i^ns.  R.  63,  64.  67.  I  Burgfc,  643.  vorce  pour  causes,  determin^ea  sont  conver. 

(t)  1  Bl.  Conim.  433  ;  3  Hagg.  Cons.  R.  ties  en  demandes  et  instauces  en  separation 

63.  67;  Storj,  Conflict  of  Laws,  174.  dc  corps ;  Ics  jugemens  et  errdis  rest^s  aana 

(e)  Matthew,  ch.  19,  v.  6.  execution  par  le  d^faut  de  prononciation  da 

(u)  Merlin,  Repertoire  Divorce,  sect  3.  divorce  par  l*oIficier  civil,  conforraement  aux 

(x)  Pothier,  Traits  du  Mariage,  art  463.  articles  337.  364,  365,  366,  du  Code  Civil, 

(y)  Ibid,  art  466.  sont  restreints  aux  effets  de  la  separation. 

(z)  In  the  three  first  months  of  the  year  3.  Tous  actes  faits  pour  parvenirau  divorce 

17U3,  the  number  of  divorces  in  Paris  is  said  par  oonsentement  mutuel  sont  annuls;  fee 

to  have  amounted  to  563 ;  the   marriages  jugemens  et  arrets  rendos  en  ce  cat,  mais 

were  1785.    See  Burke's  Works,  8th  vol  p.  non  suivis  de  la  prononciation  du  divorce, 

176,  sont  consid^r^s  comme  non  avenue  eonfor* 

taj  Code  Civik  art  229—233 ;  eee  Toul*  mem«ul  ^  VaxUcto  il94.    Lee  Gnq  Cedee, 
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.  Protestants   have  treated  this  subject  differently.      Inr     ^ggg    n 
Scotland,  ♦which  professes  to  be  governed  in  this  subject'-  -■ 

exclusively  by  the  Scriptures,  divorce  is  allowed-  for  the  scriptural 
causes  for  adultery,  and  for  wilful  desertion.(i)  In  many  protestant 
countries,  it  is  not  treated  as  indissoluble,  except  for  scriptural  causes ; 
but  it  may  be  dissolved  for  other  causes. 

By  the  laws  of  Holland,  of  Prussia,  and  other  Protestant  states  of 
Germany,  of  Sweden,  of  Denmark,  and  of  Russia,  divorce  a  vinculo 
matrimonii  may  be  granted  not  only  for  adultery  but  for  other 
causcs.(c) 

The  supreme  courts  of  judicature  of  the  presidencies  in  the  East 
Indies  on  the  ecclesiastical  side,  grant  sentences  of  divorce  a  mensa 
et  thoro.{d) 

In  the  West  India  colonies,  except  British  Guiana,  St.  Lucia  and 
Trinidad,  there  exists  no  authority  in  any  judicial  tribunal  to  entertain 
a  suit  for  a  divorce,  nor  does  the  parent  state  permit  their  legislatures 
to  grant  it.  It  is  an  instruction  to  governors  of  colonies  not  to  give 
their  assent  to  any  act  of  the  other  two  branches  of  the  legislature  for 
dissolving  a  marriage.  Neither  is  there  any  court  having  authority  to 
^rant  separation  a  mensa  et  thoro.  In  consequence  of  this  defect  of 
jurisdiction,  the  courts  of  chancery,  of  Jamaica  and  Barbadoes  have 
entertained  suits,  and  granted  maintenance  to  a  wife,  living  apart 
from  her  husband,  in  consequence  of  the  conduct  of  the  latter,  when, 
without  that  interposition,  she  would  be  destitute  of  the  means  of 
support. 

In  Nova  Scotia,(e)  a  power  was  vested  by  the  governor  and  council 
of  dissolving  marriages  for  adultery,  cruelty,  wilful  desertion,  and 
withholding  necessary  maintenance  for  three  years  together ;  but  by 
a  subsequent  statute  this  power  has  been  confined  to  cases  of  adultery 
and  cruelty.(/) 

In  New  Brunswick,  the  power  of  ^rantin^  divorce  from  the  bond 
of  matrimony,  and  a  separation  from  bed  and  board,  is  also  vested  in 
the  governor  and  council.(^) 

*In  St.  Lucia  and  Lower  Canada  divorces  are  jzov-  r  ^«.gp  ^ 
erned  by  the  law  of  France  as  it  existed  before  the  Kev-  *-  J 

olution. 

In  Mauritius  divorces  are  granted  under  the  code  civil. 

In  Trinidad  the  marriage  cannot  be  dissolved ;  but  a  separation  a 
mensa  et  thoro  is  grantable  for  those  causes  which  are  authorized  by 
the  canon  law. (A) 

In  British  Guinea,  the  Cape  of  Good  Hope,  and  Ceylon,  divorces 
are  governed  by  the  law  of  Holland.(/) 

In  some  of  the  United  States,  Georgia  and  Mississippi,  divorces 

par  Sii^jT,  498.     M&nuel  de  Droit  Fran^aiit.  ordered  to  be  printed  bj  Hoqm  of  Lords, 

(6)  Ersk.  Init  B.  1,  tit  6,  n.  43,  44 ;  27th  Janiuurjr,  1840.    See  lUt  I  Geo.  4,  c 

Fcrguason*s  Rep.  423,  note  H. ;  Suir*i  Insti-  104. 

tutes  by  Brodie,  28.  (e)  Nora  Scotia  Law,  32  Geo.  2,  c.  17. 

(c)  FerguM.  Rep.  202;  aee  Frederican        (/)  1  Geo.  3,  c.  7, 

Code,  1  Tol.  125^134;  Henry*!  Institutes        (g)  Laws  of  New  Bruniwick,  31  Geo.  3, 

of  laws  of  Holland,  88 — 91 ;  aee  Prussian  c.  5. 

Code,  published  at  Berlin,  1795,  vol.  iii.  p.        (A)  Febrero,  torn.  i.  tif .  2,  c.  1,  s.  13. 

84;  and  Ferguss.  R.  448— 454.  (t)  1  Barge  on  Focti^I^vR^^j^^^^X^ 

(p)  See  Report  oo  Feny'a  Pironse  Bill,  648. 
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are  restrained,  even  by  conslituiional  provisions,  which  require  to 
every  valid  divorce  the  assent  of  two-thirds  of  each  branch  of  the 
legislature,  founded  on  a  previous  judicial  investigation  and  decision. 
The  policy  of  other  states  is  exceedingly  various  on  this  subject.  In 
several  of  them(A:)  no  divorce  is  granicd  but  by  a  special  act  of  the 
legislature,  according  to  the  English  practice;  and  so  strict  and 
scrupulous  has  been  the  policy  of  South  Carolina,  that  there  is  no 
instance  in  that  state,  since  the  revolution,  of  a  divorce  of  any  kind 
either  by  the  sentence  of  a  court  of  justice,  or  by  act  of  the  legisla- 
ture. In  all  the  other  states,  divorces  a  vinculo  may  be  granted 
judicially  for  adultery.  In  some  of  them (/)  the  jurisdiction  of  the 
Courts  as  to  absolute  divorces  for  causes  subsequent  to  the  marriage, 
is  confined  to  the  single  case  of  adultery ;  but  in  the  residue  of  the 
states,  intolerable  ill  usage,  or  wilful  desertion,  or  unheard  of  absencey 
or  some  of  them,  will  authorize  a  decree  for  a  divorce  a  vinculo^  un- 
der different  modifications  and  restrictions.(m) 

Observations  on  the  Inexpediency  of  allowing  unlimited  Right  cf 
Divorce.'] — The  general  advantages  of  indissolubility,  as  opposed  to 
.  an  unlimited  right  of  divorce,  are  elegantly  and  clearly  demonstrated 
by  Hume  in  his  Essay  of  Polygamy  and  Divorces,  where  he  observes, 
'*  If  it  be  true,  on  the  one  hand,  that  the  heart  of  man  naturall^f 
delights  in  liberty,  and  hates  every  thing  to  which  it  is  confined  ;  it  li 

r  *370  1  ^'^  ^^"^'  ^^  *^^^  other,  that  the  heart  of  man  naturally 
^  ^  submits  to  necessity  and  soon  loses  an  inclination,  when 

there  appears  an  absolute  impossibility  of  gratifying  it.  Perhaps  it 
will  be  said  that  those  principles  of  human  nature  are  contradictory : 
but  what  is  man  but  a  neap  of  contradictions  I  Though  it  is  remark- 
able,  that  where  principles  are,  after  this  manner,  contrary  in  their 
operation,  they  do  not  always  destroy  each  other;  but  the  one  or  the 
other  ipay  predominate  on  any  particular  occasion,  according  as 
circumstances  are  more  or  less  favourable  to  it.  For  instance,  love 
is  a  restless  and  impatient  passion,  full  of  caprices  and  variations, 
arising  in  a  moment  from  a  feature,  from  an  air,  from  nothing,  and 
suddenly  extinguishing  after  the  same  manner.  But  friendship  is  a 
calm  and  sedate  affection,  conducted  by  reason  ana  cemented  by 
habit,  springing  from  long  acquaintance  and  mutual  obligations,  with- 
out jealousies  or  fears,  and  without  those  feverish  fits  of  heat  and 
cold  which  cause  such  an  agreeable  torment  in  the  amorous  passion. 
So  sober  an  afiection,  therefore,  as  friendship,  rather  thrives  under 
constraint,  and  never  rises  to  such  a  height  as  when  any  strong  inter* 
est  or  necessity  binds  two  persons  together,  and  gives  them  some 
common  object  of  pursuit.  We  need  not,  therefore,  be  afraid  of 
drawing  the  marriage  knot,  which  chiefly  subsists  by  friendship,  the 
closest  possible.  The  amity  between  the  persons,  where  it  is  solid 
and  sincere,  will  rather  gain  by  it;  and  where  it  is  wavering  and 
uncertain,  this  is  the  best  expedient  for  fixing  it.  How  many  Trivo» 
lous  quarrels  and  disgusts  are  there,  which  people  of  common  pru- 
dence endeavour  to  forget,  when  they  lie  under  the  necessity  of  pass- 

(k)  Delaware,  Maryland,  Virginia,  South.  North  Carolina,  and  Illinois. 
CaroliLa,  Georgia,' Miaaiaaippi,  and  Loaiai-        (m)   3  Kent*8  Comrn.  88.    Af  to  New 

«A<'  York,  aee  ibid.  pp.  82,  83. 
(/J  Maiae,  MumacbaaeitB^  New    York, 
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ifig  their  lives  together  ;  but  which  would  soon  be  inflamed  into  the 
most  deadly  hatred  were  they  pursued  to  the  utmost,  under  the  pros- 
pect of  an  easy  separation.  We  must  consider  that  nothing  is  more 
dangerous  than  to  unite  two  persons  so  closely  in  all  their  interests 
and  concerns  as  man  and  wife,  without  rendering  the  union  entire 
and  total.  The  least  possibility  of  a  separate  interest  must  be  the 
source  of  endless  quarrels  and  suspicions.  The  wife,  not  secure  of 
her  establishment,  will  still  be  driving  some  separate  end  or  project : 
and  the  husband's  selfishness,  being  accompanied  with  more  power, 
may  be  still  more  dangerous." 

^LordStowell  said,*' In  many  cases,  if  it  were  a  ques-  r    ^g^j     -i 
tion  of  humanity  simply,  which  confined  its  views  merely  *■  •' 

1o  the  happiness  of  the  parties  concerned,  it  would  be  a  question  easily 
decided  upon  first  impressions.  Every  body  must  feel  a  wish  to  sever 
those  who  wish  to  live  separate  from  each  other,  who  cannot  live 
together  with  any  degree  of  harmony,  and  consequently  with  any 
.degree  of  happiness ;  but  the  law  of  England  will  not  allow  the  oper- 
.ations  of  such  reasons.  That  law  has  said  that  married  persons 
shall  not  be  legally  separated  upon  the  mere  disinclination  of  one  or 
both  parties  to  cohabit  together.  The  disinclination  must  be  founded 
upon  reasons  which  the  law  approves.  The  law  in  this  respect  acts 
with  wisdom  and  humanity,  with  that  true  wisdom,  and  that  real 
iiumanity  that  regards  the  general  interests  of  mankind.  For  though 
in  particular  cases  the  repugnance  of  the  law  to  dissolve  the  obliga- 
lions  of  matrimonial  cohabitation  may  operate  with  great  severity 
upon  individuals,  yet  it  must  be  carefully  remembered,  that  the  gen- 
eral happiness  of  the  married  life  is  secured  by  its  indissolubility. 
When  people  understand  that  they  must  live  together,  except  for  a 
very  few  reasons  known  to  the  law,  they  learn  to  soften  by  mutual 
accommodation  that  yoke  which  they  know  they  cannot  shake  off; 
they  become  good  husbands  and  good  wives,  from  the  necessity  of 
remaining  husbands  and  wives;  for  necessity  is  a  powerful  master  in 
teaching  the  duties  which  it  imposes.  If  it  were  once  understood 
that  upon  mutual  disgust  married  persons  might  be  legally  separated, 
many  couples  who  now  pass  through  the  world  with  mutual  comforti 
with  attention  to  their  common  ofiSpring,  and  to  the  moral  order  of 
civil  society,  might  have  been  at  this  moment  living  in  a  state  of 
mutual  unkindness,  in  a  state  of  estrangement  from  their  common 
ofispring,  and  in  a  state  of  the  most  licentious  and  unreserved 
immorality.  In  this  case,  as  in  many  others,  the  happiness  of  some 
individuals  must  be  sacrificed  to  the  greater  and  more  general  good."(n) 
The  same  learned  judge  also  observed,  "If  two  persons  have 
pledged  themselves  at  the  altar  of  God  to  spend  their  lives  together, 
for  purposes  *that  reach  much  beyond  themselves,  it  is  a  r  ^^.^2  1 
doctrine  to  which  the  morality  of  the  law  gives  no  coun-  ^  / 

tenance,  that  they  may  by  private  contract  dissolve  the  bands  of  this 
solemn  tie,  and  throw  themselves  upon  society,  in  the  undefined  and 
dangerous  characters  of  a  wife  without  a  husband,  and  a  husband 
without  a  wife. 

(n)  JS««iw  T.  Eton*,  1  Hagg.  Com.  B.  36,  37.  , 
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**  There  are»  undoubtedly,  cases  for  which  a  aeparatioD  is  proTided ; 
but  it  must  be  lawfully  decreed  by  public  authority,  and  for  reasons 
which  the  public  wisdom  approves.  Mere  turbulence  of  temper, 
petulence  of  manners,  infirmity  of  body  or  mind,  are  not  numbered 
amongst  these  causes.  When  they  occur,  their  effects  are  to  be 
subdued  by  management  if  possible,  or  submitted  to  with  patience; 
for  the  engagement  was  to  Cake  for  better  for  wor»e ;  and  painful  as 
the  performance  of  this  duty  may  be,  painful  as  it  certainly  is  ia 
many  instances,  which  exhibits  a  great  deal  of  the  misery  that  clouds 
human  life,  it  must  be  attempted  to  be  sweetened  by  the  conciousnesB 
of  its  being  a  duty,  and  a  ciuty  of  the  very  first  class  and  iropor- 
XSLnce.*\o) 

*  Milton,  in  his  celebrated  work  on  this  8ubject(p),  laid  down  and 
forcibly  argued  in  favour  of  the  proposition:  "That  indispositioi^ 
unfitness,  or  contrariety  of  mind,  arising  from  a  cause  in  nature 
unchangeable,  hindering,  and  ever  likely  to  hinder,  the  main  benefits 
of  conjugal  society,  which  are  solace  and  peace ;  is  a  greater  reason 
of  divorce  than  natural  frigidity,  especially  if  there  be  no  children, 
and  that  there  be  mutual  consent." 

Dr.  Symmons,  perhaps  the  most  impartial  biographer  of  Milton, 
says, "  On  the  subject  of  divorce  he  makes  out  a  strongcase,  and 
fights  with  arguments  which  cannot  be  easily  repelled.  The  whole 
context  of  the  Holy  Scriptures,  the  laws  of  the  first  Christian  empe^ 
rors,  the  opinions  of  some  of  the  most  eminent  reformers,  ana  a 
projected  statute  of  £dward  the  Sixth,  are  adduced  by  him  for  the 
purpose  of  demonstrating  that  by  the  laws  of  God,  and  by  the  infer- 
ences of  the  most  virtuous  and  enlightened  men,  the  power  of  divorce 
ought  not  to  be  rigidly  restricted  to  those  causes,  which 
r  4070  1  ^render  the  nuptial  state  unfruitful,  or  which  taint  it  with  a 
^  -I  spurious  offspring.    Regarding  mutual  support  as  the  prin- 

cipal object  of  this  union,  he  contends  that  whatever  defrauds  it  of  these 
ends,  essentially  vitiates  the  contract,  and  must  necessarily  justify  its 
dissolution.  Though  his  arguments  failed,  and  indeed  they  could  not 
reasonably  hope  to  produce  general  conviction,  their  effect  was  far 
from  inconsiderable;  and  a  party  distinguished  by  the  name  of  Milton- 
ists,  attested  the  power  of  his  pen,  and  gave  consequence  to  his  plead- 
ing for  divorce.  The  legislature,  however,  coinciding  evidentlv  with 
a  large  majority  of  the  nation,  seem  to  have  considered  the  evil 
resulting  from  the  indissolubleness  of  marriage  ks  not  to  be  weighed 
against  the  greater  good;  and  their  wisdom  permitted  the  abilities  of 
Milton  to  be  exerted  in  vain  against  that  condition  of  the  contract 
which  provided  the  most  effectually  for  the  interest  of  the  offspring, 
and  which  offered  the  best  means  of  intimately  blending  the  fortunes, 
the  tempers,  and  the  manners  of  the  parents." 


SECT.  II. — OF  PARLIMEIITART  DIVOaCE. 

Marriage  is  considered  by  the  law  of  England  an  indissoluble  coh- 


(e)  E90n8  w.  Efmn$^  I  Hagg.  Cons.  R«        (ff)  The  Doetrine  and  Dnetpliiie  of  Di- 
JJSf.    SeepoBl  aocLif.  Toror,p.d3,«d.l8M. 
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fnict ;  and  there  is  only  one  case  where  it  has  been  deemed  proper 
fo  sanction  a  complete  dissolution,  and  that  is,  where  one  of  the 
parties  has  been  guilty  of  adultery.  This  power  of  dissolution  is  not 
entrusted  to  any  ordinary  court  of  juslice,  but  reserved  to  the  lesisla* 
lure.  The  practice  is  to  legislate  for  each  particular  case,  and  by  a 
specific  act  of  parliment  to  release  the  injured  individual  from  th6 
bond  of  matrimony. 

The  first  case,  in  which  any  parlimentary  divorce  was  applied  for, 
was  that  of  the  Marquis  of  Northampton,  who  had  obtained  a  divorce 
in  the  Ecclesiastical  Court  in  the  reign  of  Henry  VIII.  ;{a)  but  the 
question  arose,  whether,  in  consequence  of  the  Reformation,  the  latter 
divorce  was  d  vinculo  matrimonii  as  well  as  a  mensd  et  thoro.  The 
<)uestion  was  looked  upon  as  so  important,  that  a  commission  was 
appointed,  consisting  of  Archbishop  Cranmer  and  nine  other 
•divines,  to  inquire  whether  the  lady  of  the  Marquis  of  p  ^^^.  , 
Northampton  was  still  his  wife.     The  marquis,  without  ^  J 

waiting  for  the  decision  of  the  commissioners,  married  again,  alleging 
that  the  ecclesiastical  divorce  was  good,  and  that  making  marriage 
indissoluble  was  founded  only  on  the  doctrine  of  the  Church  of 
Rome.  Ahhough  the  decision  of  the  commission  was  in  favour  of  the 
marriage,  it  was  not  thought  safe  to  consider  the  divorce  as  perfect, 
without  an  act  of  parliament.  Application  was  accordingly  made  to 
parliament,  and  an  act  obtained,  but  Queen  Mary  succeeding  to  the 
throne  on  the  following  year,  it  was  set  aside  on  the  ground  that  the 
divorce  had  been  unlawfully  obtained.(6)  In  the  begmning  of  Queen 
Elizabeth's  reign,  it  was  generally  held  that  ecclesiastical  divorces 
were  valid,  and  such  continued  to  be  the  law  of  the  country  until  the 
end  of  her  reign.  It  was  then  totally  changed  ;  and  it  was  held  that 
the  Ecclesiastical  Courts  could  not  grant  divorces  a  vinculo  matri' 
monti.{c) 

A  divorce  for  adultery  was  anciently  a  vinculo  matrimonii  ;(d)  and 
therefore,  in  the  beginning  of  the  reicn  of  Queen  Elizabeth,  the 
opinion  of  the  Church  of  England  was,  that  after  a  divorce  for  adul- 
tery, the  parties  might  marry  again ;  but  in  FoljamVs  case,  anno  44 
Eliz.  in  the  Star  Chamber,  that  opinion  was  changed,  and  Archbishop 
Bancroft,  upon  the  advice  of  divines,  held  that  adultery  was  only  a 
cause  of  divorce  a  mensa  et  thoro.{e) 

By  the  canon  law,  persons  who  are  divorced  for  adultery  or  cru- 
elty cannot  marry  again  while  their  former  husband  or  wife  is  living, 
because  matrimony,  once  perfected,  can  only  be  dissolved  by  the 
death  of  one  of  the  parties.(/ )  But  that  law  permitted  the  adulterer, 
after  the  marriage  was  dissolved  by  the  wife's  death,  to  intermarry 
with  the  adulteress,  except  where  the  adulterer  had  contrived,  or  been 
acessary  to,  the  death  of  the  wife.C?) 

The     law    of   the    Roman  Catholic    Church   as  to   divorce 

(a)  See  9  Buraet*B  Hist  of  Ref.  53, 54.  Rye  v,  Fukumhe,  Not*b  R.  100 ;  ree  2  Clark 

(6)  3  Bnrnet'B  Hitt  Ref.  337.    See  4  &  Fion.  553 ;  PowJl  ▼.  Wedu,  Noy*f  R. 

ReeTe«*f  Hwt  of  Law,  549.  108. 

(c)  Pari  Detwtet,  3  June,  1830,  toL  zzit.  (/)  Godolp.  Ahr.  495,  &c. 

N.  S.  1960, 1S61.  (g)  Decreul,  Lib.  iv.  tit.  7,  cli.6;  Erak, 

'    (if)  ONin*  44 ;  Bnct  98 ;  IM  ed.  4, 45.  Inat  Book  L  Ut.  6,  a.  43. 

(a)  3  ScOk.  138;  t  Biini*a£ceLLiw,503f 
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r  «375  1  *^®"^^  ^^  ^^^^  remained  in  a  fluctuating  and  unc^rtuii 
L  J  state,(A)  until  the  canons  of  the    council  of  Trent,  Dt 

Sacramento  matrimonii,  were  promulgated  upon  the  lllh  November, 
1563,  the  seventh  of  which  dogmatically  seules  the  question  for  the 
adherents  of  the  Church  of  Rome.  The  words  are :  "  Si  quis  dixerity 
ccclesiam  errare,  cum  docuit  et  docet  juxta  evangelicam  et  apostoli- 
cam  doctrinam  propter  adulierium  alterius  conjugum  matrimonii 
vinculum  non  posse  dissolvi,  et  ulrumque,  vel  etiam  innocentem,  qui 
^ausam  adulterio  non  dedit,  non  posse,  altero  conjuge  vivente,  aliod 
matrimonium  contrahero,  mcecharique  eum  qui  dimissa  adultera,  aliam 
duxerit,  et  eam  qua3  dimisso  aduitero  alii  nupserit,  anathema  siL 
Si  quis  dixerit  ecclesiam  eirare,  cum  ob  multas  causas  separationem 
inter  conjuges,  quoad  thorum,  sed  quoad  cohabitationem,  ad  certumy 
incertumve  tempus  fieri  posse  deccrni,  anathema  sit.(z) 

The  canons  prohibiting  second  marriage  probably  originated  in  the 
popish  doctrine  of  marriage  being  a  sacrament,  and  in  the  avarice  of 
the  court  of  Rome  to  obtain  money  for  dispensation$.(&) 

In  the  proposed  reformation  of  the  ecclesiastical  laws  in  the  time 
of  Edward  VL,  a  rule  was  laid  down,  from  which  it  may  be  collect- 
ed that  the  opinion  of  the  most  eminent  divines  and  priests  of  that 
day  was  in  favour  of  allowing  a  second  marriage  upon  a  divorce  for 
.adultery.  ''Cum  alter  conjux  adulterii  damnatus  est,  alteri  licebet 
innocenti  novum  ad  matrimonium  (si  volet)  progredi.  Nee  enim 
usque  adeo  debet  integra  persona  crimine  alieno  premi,  ccelibatus  ut 
invite  possit  obtrudi,  qua  propter  integra  persona  non  habebitur 
r  ^o7A  -1  'adultera,  si  novo  se  matrimonio  devinxerit,  quoniam  ipse 
^  •>  causam  adulterii    Christus    excepit."(/)    But  whatever 

may  .hare  been  the  history  of  the  change,  it  appears  to  be  now  settled 
that  marriage  between  natives  of  England,  who  continue  domiciled 
there,  is  indissoluble,  except  by  authority  of  parliament 

One  of  the  ecclesiastical  canons  of  1603,(m)  a  law  still  in  force, 
imposes  on  the  ecclesiastical  judge  the  obligation  of  requiring,  that  in 

(A)  See  Uie  OAnoni  referred  to  in  Ferg.  R.  Middle  Ages,  293. 
443---446.  (/)  Reformatio  Legum^De  Adultcriis  et 

(t)  Concilli  Trident    Canones  et  Decreta,  Dovortiis,  c.  5,  p.  49.  The  Archbiahop  of 

Scia.  24,  can.  7,  8,  p.  947,  ed.  1615 ;  eee  Canterbary,  on  the  trial  of  Qaeon  Caroline, 

Paul*s  Hist  of  the  Council,  626 ;  ante,  p.  23.  said  he  was  bound  to  saj  that  a  drrorce  « 

The  doctrine  of  the  canon  law. — Nee  illi  nu-  vinculo  matrimonii  was  consistent  with  the 

bere  conceditar,  vivo  viro,  H  qao  recessit,  word  of  God.    Hans.   Pari.  Dob.  N.  S.  toU 

Acqoe  huic  alteram  ducere,  vivft  uxore,quam  iii.  p.  1710.    See  ante,  pp.  365,  366. 
dimisiL    Phiouitt  at,  secundum  Evangelicam        (m)  The  KHlh  canon  is  in  these  words  :-^ 

et  Apsstolicam  disciplinaro,  neque  dimissns  **  In  all  sentenees  pronovmoed  •nljr  Ibr  di^ 

lb  uxore,  ncque  dimissa  &  marito  alteri  con-  vorce,  and  separation  a  tkoro  €i  mensa,  there 

Jungantor ;  set  ita  iftaneant,  aot  sibimet  rec  shall  be  a  caution  and  restraint  inserted  in 

oneilientur.      Quod  si   oontempserlnt«   ad  the  act  of  the  said  sentence,  that  the  partiei 

penitcntiam  redigantnr;  Gibs.  Cod.  536. —  eo  separated  shall  live  obastelj  and  eonlinsBt^ 

See  5  Spel.  p.  153,  c.  10 ;  ibid.  70,  c  120.—  ly ;  neiUier  shall  Uiey  during  each  other's 

Qooties  autem  matrimtfnium  dissolvitur,  si  life,  contract  matrinionj  with   any    other 

id  fit  ob  utri usque,  cooju^is  perpetuum,  im-  person.    And  for  the  better  observance  of 

pedimentuni,  utrique,  alls  nuptio^  intordie-  this  last  elavse,  the   sstd  sentesce  of  di- 

tnds   sunt;   si    vcro   ob  alterius   tantop  vorce  shall  not  be  pronounced  until  the  party 

ImpMliikfentum,  ill!  interdicuntur,  concessa  or  parties  requiring  the  same  shall  ha?e  giv* 

non  impedito  licentia  ad  alias  transeundi ;  en  good  and  sufficieot  cantioa  tnd  scoority 

Sanchez,    Lib.    vli.    Disp.    93,    No.   37;  into  the  court,  that  they  will  not  aoy  wflf 

Ctodolp.  Abr.  504.  break  or  intmgnm  the   taid  rwtnuH  «r 

(k)  See  Pari.  UisL  vol.  1. 1174 ;  2  Hallam's  pnhibitioii. 
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all  sentences  of  divorce  a  mensa  et  thoro  bond  shall  be  given  by  the 
parties  so  separated,  that  they  shall  not  during  the  life  of  each  other 
contract  matrimony  with  any  other  person.  It  has  been  argued,  that 
as  the  canon  does  not  declare  a  second  marriage  void,  the  penalty 
only  of  the  bond  is  forfeited. (n) 

The  first  attempt  to  invoke  the  interference  of  the  legislature  after 
that  canon  did  not  occur  till  the  year  1668,  in  the  case  of  Lord  Roos ; 
yet  even  then,  though  at  the  distance  of  a  hundred  years  from  the 
Reformation,  so  strong  was  the  opinion  that  human  Jegislatures  had 
nothing  to  do  in  such  matters,  that  it  was  with  the  greatest  difficulty 
the  divorce  bill  was  carried  through  the  house  of  lords,  and  alt  the 
bishops  but  three  voted  against  it.(o)  In  1715  Bishop  Fleetwood 
combated  the  same  notions,  which  still  existed  in  his  time.  Parliar 
mentary  divorce  was  for  some  time  exclusively  confined  to  the  very 
highest  classes,  and  granted  to  them  only  as  a  great  favour,  and  under 
special  consideration.(p)  After  the  accession  •of  the  p  ^^^j  -| 
House  of  Hanover,  a  greater  laxity  was  introduced,  and  ^  ^ 

a  greater  number  of  divorce  bills  was  passed.  From  the  vear  1715 
to  the  year  J  775,  a  period  of  sixty  years,  sixty  divorce  bills  were 
passed,  and  from  1775  to  1600,  during  a  period  of  twenty-five  years^ 
there  were  seventy-four  such  bills  passed ;  from  1800  up  to  June* 
1886,  between  eighty  and  ninety  such  bills  passed. (g) 

It  is  understood  that  the  expense  of  a  common  divorce  bill,  which 
has  nothing  peculiar  in  it,  is  between  GOO/,  and  700/. ;  the  middle  and 
lower  ranks  of  life  are  therefore  for  the  most  part  excluded  from 
resorting  to  this  remedy. 

Standing  Orders  of  the  House  of  Lords  as  to  Bilh  of  Divorce.']'^ 
That  no  petition  for  any  bill  of  divorce  shall  be  presented  to  the 
House  of  Lords,  (where  such  bill  usually  originates,)  unless  an  official 
copy  of  the  proceedings,  and  of  a  definite  sentence  of  divorce  a  mensa 
et  thoro  in  the  ecclesiastical  court,  at  the  suit  of  a  party  desirous  to 

E resent  such  petition,  shall  be  delivered  upon  oath  at  the  bar  of  that 
ouse  at  the  same  time.  And  that  upon  the  second  reading  of  any 
bill  of  divorce,  the  petitioner  praying  for  the  same  do  attend  that 
house  to  be  examined  at  the  bar,  if  the  Rouse  shall  think  fit»  whether 
there  has  or  has  not  been  any  collusion  directly  or  indirectly,  on  his 

Earr,  relative  to  any  act  of  adultery  that  may  have  been  committed 
y  his  wife,  or  whether  there  be  any  collusion  directly  or  indirectly 
between  him  and  his  wife,  or  any  other  person  or  persons,  touching 
the  said  bill  of  divorce,  or  touching  any  proceedings  or  sentence  of 
divorce  had  in  the  ecclesiastical  court  at  his  suit,  or  touching  any 
action  at  law  which  may  have  been  brought  by  such  petitioner  against 
any  person  for  criminal  conversation  with  the  petitioner's  wife ;  and 
also  whether  at  the  time  of  the  adultery  of  which  the  petitioner  com- 
plains, his  wife  was  by  deed,  or  otherwise  by  his  consent,  Uving  sep- 
arate and  apart  from  him,  and  released  by  him,  as  far  as  in  him  lie^ 

(r)  See  Godol.  Abr.  495.  without  any  prerioiu  diToree  hiiYing   beca 

(0)  See  Parlimentarj  Hie*,  vol.  \w,  p.  447.  obtained   in  the  eodeMiaetical  ooarte.    8e« 

,(p)  See  proceedings  oo  the  Duke  of  Nor-  Protest,  Lorda*  Joum.  16J7,  vol.  xri.  p.  324» 

iWk*8  divorce,   13  How.  St  Tr.  pp.  1383^  (a)  Or.  PhUlimore,  Pari.  Dchetee,  3  Jane^ 

19T0.    The  marriage  of  the  Earl  of  BCac  1830,  vol.  zxiv.  p.  1362.    See  Pari  HittvoL 

desfield  waa  dl«olved  bf  act  of  parliamtBl,  zxzv.  p.  305. 
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from  her  conjugal  duty,  or  whether  she  was  at  the  time  of  such  adul- 
r  ^2^^  -|  tery  cohabiting  *with  him,  and  under  the  protection  and 
^  J  authority  of  him  as  her  husband.(r)     There  is  a  subse- 

quent  order  that  no  bill  grounded  on  a  petition  to  the  house  of 
lords  to  dissolve  a  marriage  for  the  cause  of  adultery,  and  to  enable 
the  petitioner  to  marry  again,  shall  be  received  by  that  house  unless 
a  provision  be  inserted  in  such  bill,  that  it  shall  not  be  lawful  for  the 
person  whose  marriage  with  the  petitioner  shall  be  dissolved,  to  inter- 
marry with  any  offending  party  on  account  of  whose  adultery  with 
such  person  it  shall  be  therein  enacted  that  such  marriage  shall  be  so 
dissolved;  provided  that  if  at  the  time  of  exhibiting  the  said  bill  such 
offending  party  or  parties  shall  be  dead,  such  provision  as  aforesaid 
shall  not  be  inserted  in  such  bill.(s) 

The  houseof  lords,  in  matters  of  divorce,  do  not  sit  merely  in  a 
judicial  capacity,  tied  down  by  certain  rules,  but  as  a  legislative  body, 
which  has  full  power  to  act  according  to  its  own  wisdom,  so  that 
their  acts  are  not  to  be  considered  as  mere  forensic  acts  but  as  acts 
of  the  legislature. (0 

Whether  a  husband  morose,  severe,  inattentive,  or  negligent,  would 
be  entitled  to  a  special  legislative  interference  dissolving  the  marriage, 
and  enabling  him  to  marry  again,  is  quite  a  different  question,  and 
rests  on  diflSrent  principles  than  those  on  which  a  divorce  a  mensa  et 
thoro  is  granted.(tf) 

Order  of  the  House  of  Commons  as  to  Divorce  Bills.'] — That  before 
any  bill  of  divorce  for  adultery  do  pass  this  house,  evidence  be  given 
before  the  committee  to  whom  the  said  bill  shall  be  committed,  that 
an  action  for  damages  has  been  brought  in  one  of  his  majesty's  courts 
of  record  at  Westminster,  or  in  any  one  of  his  majesty's  courts  of 
record  in  Dublin,  against  the  persons  supposed  to  have  been  guilty 
of  adultery,  and  judgment  for  the  plaintiff  had  thereupon ;  or  suf- 
ficient cause  be  shown  to  the  said  committee  why  such  action  was 
not  brought,  or  such  judgment  was  not  obtained.(v) 
r  ♦379  1  *J^ode  of  proceeding  on  Divorce  Bills^ — Divorce  bills 
^  J  must  originate  in   the  house  of  lords  by  petition  pre- 

sented to  the  house,  signed  by  the  parly  applying  for  the  divorce. 
With  the  petition  is  delivered  upon  oath  at  the  bar  of  the  house  an 
official  copy  of  the  proceedings,  and  of  a  definitive  sentence  of 
divorce  a  mensa  et  thoro  in  the  ecclesiastical  court,  at  the  suit  of  the 
party  desirous  of  presenting  his  or  her  petition  to  the  house.  The 
allegations  of  the  petition  will  of  course  depend  upon  the  circumstan- 
ces of  the  case.  The  following  are  usual.  The  marriage,  with  its 
date,  the  settlement  on  the  occasion  of  the  marriage,  the  cohabita- 
tion of  the  petitioner  and  his  wife,  and  the  issue  of  the  marriage  (if 

(r)  27  March,  1798,  Lords*  Joum.  toI.  xii.  (0  1  HasrST*  Cons.  R.  132. 

p.  517  ;  M  HtiiB.  Pari.  Dvb.  ft>L  xxxiii.  p.  (u)  3  Hugg.  Eccl.  R.  73. 

1309.  (e)  Journal!  of  Ctmmoiis,  30  Jano,  1801 ; 

(•)  Lords*  Joarn.  2  May,  1809,  vol  xlvii.  Standing  Orders  of  the  House  of  Commoos 

p.  917;  see  the  debate  on  this  order  in  House  relating  to  Private  Bills,  ordered   by    the 

of  Commons,  1805,  Pari.  Deb.  vol.  xiv.  pp.  House  of  Commons  to  be   printed,  15  Aug. 

612—615.      The   clause    required   by   the  1838,  p.  21.    It  was  resolved  by  the  House 

above  order  is  invariably  struck  out  in  the  of  Commons,  12  Feb.  1840,**  that  all  divorce 

committee,  Hans.  Pari.  Deb.  voL  xxiii.  N.  S.  bills  be  referred,  during  the  present  aesstoa, 

p.  1365.  to  a  select  coaunittee  <»  nine  memben.*' 
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f^nv),  the  detection  of  the  criminal  intercourse,  action  brought,  and 
judgment  recovered ;  the  proceedings  in  the  Consistory  Court  and 
definitive  sentence  of  divorce  from  bed  and  board  there  obtained, 
together  with  the  loss  of  the  petitioner's  comforts  of  matrimony  and 
liability  to  have  a  spurious  issue  imposed  upon  him.  The  petition 
must  be  signed  by  the  party  suing  for  the  divorce,  unless  the  peti- 
tioner should  be  abroad  at  the  outset  of  the  proceedings,  when  he 
may  appoint  an  attorney  to  sign  the  petition  for  him.  When  leave 
is  given  to  bring  in  the  bill,  it  may  be  presented  and  read  a*  first 
time,  and  ordered  to  be  read  a  second  lime  the  next  day  fortnight. 
And  orders  may  be  made  for  certain  witnesses  to  attend  the  house 
on  the  reading,  (x) 

When  the  oill  is  appointed  to  be  read  a  second  time  on  a  future 
day,  the  usual  orders  will  be  made,  and  may  be  procured,  with  an 
ofiice  copy  of  the  bill  from  the  parliament  office.  Copies  of  the 
orders,  as  well  as  a  copy  of  the  bill  examined  with  the  house  copy, 
must  be  served  on  the  party  against  whom  the  divorce  is  sued  for. 

The  usual  orders  are  that  notice  be  affixed  on  the  doors  of  the  house 
of  lords,  that  the  lords  be  summoned,  and  that  the  petitioner  may  be 
heard  by  his  counsel  on  the  second  reading  to  support  the  allegations 
of  the  bill ;  that,  together  *with  the  examined  copy  of  the  r  ^oqq  -i 
bill,  notice  be  given  of  the  second  reading  to  the  party  ^  -■ 

against  whom  the  divorce  is  sued,  and  that  he  or  she  may  be  at  lib- 
erty to  be  heard  by  counsel  against  the  bill. 

Where  the  party,  upon  whom  the  office  copy  of  the  petition,  bill, 
&c.,  is  ordered  to  be  served,  lives  abroad  or  absconds  or  secretes 
himself  to  evade  the  service,  application  must  be  made 'to  the  house, 
praying  that  leaving  a  copy  of  the  bill  and  order  with  the  party's 
a^ent,  or  at  his  last  usual  place  of  abode,  may  be  deemed  good  ster- 
vice.  And  on  proof  of  the  facts  stated  in  such  petition  upon  oath,  at 
the  bar  of  the  house,  the  prayer  will  usually  oe  granted.  On  the 
second  reading  of  the  bill,  the  attendance  of  the  petitioner  is  required 
in  order  to  his  being  examined  at  the  bar,  (if  the  house  think  fit,) 
according  to  the  standing  order  of  1798.(a:) 

When  a  petition  has  been  presented  by  the  attorney  of  a  person 
abroad,  and  the  usual  orders  made  for  the  attendance  of  the  petitioner 
OD  this  second  reading,  it  will  be  necessary  to  present  a  petition,  stat- 
ing that  the  party  suing  for  the  divorce  is  resident  abroad,  and  praying 
that  his. attendance  may  be  dispensed  with. 

On  the  day  appointed  for  the  second  reading,  after  proving  the  ser- 
i^ice  of  the  office  copy,  and  orders  upon  the  party  and  agent,  as  the 
zdLse  may  be,  the  bill  will  be  read  a  second  time,  and  counsel  heard 
n  support  of  it,  and  witnesses  called  to  prove  the  state  of  the  familv, 
he  act  of  adultery,  and  other  allegations  in  the  preamble  of  the  bill. 
The  marriage  must  be  proved  by  the  production  of  a  copy  of  the 
egister,  and  satisfactory  proof  be  given  of  the  identity  of  the  parties, 
f  the  marriage  was  solemnized  abroad,  it  must  be  shown  by  persons 
icquainted  with  the  law  and  custom  of  the  place  to  have  been  a 


<«)  1  Dwarrit  on  Stat  360, 361.  (x)  Ante,  p.  377. 
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legal  marriage  according  to  the  law  of  the  place  where  it  was  cde* 
brated.(y) 

.   The  settlement,  if  any  is  recited  in  the  bill,  will  be  proved  by  the 
subscribing  witness.    The  definitive  sentence  of  divorce,  before  deliv- 
ered at  the  bar  of  the  house,  must  now  be  proved  and  read, 
r    *381     1      ^Although  there  is  no  positive  standing  order  of  the 
**  -*  house  of  lords  requiring  the  party  applying  for  the  divorce 

to  have  previously  obtained  a  verdict  with  damtiges  in  a  court  of 
law,  in  an  action  for  criminal  conversation,  yet  evidence  of  that  fact 
is  usually  required  for  negativing  fraud  and  collusion.  The  fact  of 
judgment  having  been  recovered  must  be  proved  by  the  record  of  the 
court. 

The  bill  is  then  committed,  reported  by  the  chairman  of  the  house, 
with  amendments  (if  any),  and  ordered  to  be  engrossed.  It  is  then 
read  a  third  time,  and  transmitted  to  the  commons.  In  the  house  of 
commons  the  bill  is  then  read  a  first  time  the  day  it  i^  brought  from 
the  lords.  When  three  clear  days  have  elapsed,  it  will  be  read  a 
second  time,  and  committed  to  a  committee  of  the  whole  house,  and 
the  next  day  sennight  is  appointed  for  the  honse  to  resolve  itself  into 
a  committee  upon  the  bill.  An  order  is  at  the  same  time  made  that 
it  be  an  instruction  to  the  committee,  "that  they  hear  counsel  and 
examine  witnesses  both  for  and  against  the  bill.*'  The  observations 
before  made  upon  the  service  of  the  order  and  ofiice  copy  of  the 
house  of  lords  are  applicable  to  the  service  here,  which  must  be  per- 
sonal, or  made  on  the  agent  in  the  absence  of  the  party,  and  with 
leave  of  the  house.  In  a  case  where  evidence  had  been  given  that 
the  wife  was  out  of  the  kingdom,  it  was  ordered  that  the  service  of 
the  order  of  the  house  for  the  second  reading  of  the  bill  upon  her 
mother,  and  leaving  an  attested  copy  of  the  engrossed  bill,  should  be 
deemed  good  service  upon  the  wife.(z)  Counsel  will  be  heard  before 
the  committee  in  support  of  the  bill,  as  in  the  other  house,  and«the 
like  proofs  will  be  required,  except  that  the  parol  evidence  cannot  be 
given  upon  oath.(a)  Evidence  must  be  given  conformable  to  the 
standing  order  of  the  house  of  commons  already  mentioned.(6) 

But  few  divorce  bills  have  passed  in  favour  of  injured  females.  Dr. 
r  #^A2  1  Lushington  said  that  he  only  remembered  one,  *which 
1-  -I  took  place  in  the  year  1801,  in  which  there  was  proof 

ngnintt  the  husband  of  an  incestuous  intercourse.(c)  in  this  case  it 
iippcnrcd  that  a  virtuous  woman  had  been  driven  from  her  husband*s 
homo  by  the  crime  on  bis  part  of  a  double  and  incestuous  adultery 
with  her  sister,  a  married  woman.  The  bill  seems  to  have  passed 
vory  much  on  the  ground  that  no  reconciliation  between  the  husband 
nncl  wife  could  be  legally  made.  A  similar  case  has  since  occurred, 
ill  which  the  wife  obtained  a  divorce  in  parliament.(c/)    As  the  wife 

(y)  Hm  nnto,  pp.  H8^153.  •  third  time,  when  it  MreturnodtothehooM 

(4)  lilnyham*8  DiYoroe,  1805.  Commons*  of  lords  in  the  osu&l  way. 

iiiiiiiiiil,  vol.  Ix.  p.  439.  (c)  Hans.  Pari.  Deb.  vol  xrf,  p.  1387; 

iH)  I  Mwsrrla  on  Statotet,  360.  3f>4 ;  see  Addison's  DiToroe  Bill,  PlarL  Hist  vol.  xur. 

|'»Mi'tli>nl  htatructions  on  passing  Private  1429 — 1436. 

Illllsi  |».  lllA-^l7ff.  {d)  An  act  to  dissolve  the  marriage  of 

ih]  AtilK,  p.  «176.    After  the  committee  Mrs.  Turton,  and  to  enable  her  to  marry 

^¥¥M  HiittUi  Ui§lr  rvjiort,  tht  biU  may  be  read  again.    1  dt  3  WiU.  4. 
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cannot  roaiDtain  an  actioD  against  the  person  with  whom  her  husband  . 
has  committed  adultery,  no  verdict  ot  a  jury  is  of  course  in  these 
cases  required. 

The  proof  of  a  verdict  at  law  may  be  dispensed  with,  where  the " 
circumstances  are  such  that  the  adultery  of  the  wife  can  be  proved 
by  satisfaqtory  evidence,  and  where  at  the  same  time  it  is  impossible 
for  the  husband  to  obtain  a  verdict  in  an  action  at  law.  The  absence 
of  a  verdict  may  arise  from  a  variety  of  circumstances ;  but  it  must 
not  arise  from  the  individual  who  comes  for  the  assistance  of  the 
legishiture  to  remedy  his  misfortune.  The  man  guilty  of  criminal 
conversation  may,  by  immediately  quitting  this  country,  and  by 
remaining  out  of  the  jurisdiction  of  the  courts,  deprive  the  injured 
party  of  all  means  of  obtaining  a  verdict.  A  verdict  was  dispensed 
with  in  the  case  of  a  naval  officer,  whose  wife  had  been  brought  to 
bed  of  one  child  in  his  absence  upon  duty  abroad,  and  upon  his 
return  was  far  advanced  in  her  pregnancy  with  the  second,  and 
where  he  could  not  discover  the  father.  So  in  another  case,  w_here 
a  married  woman  had  gone  to  France,  was  divorced  there,  and  had 
married  a  Frenchman.  It  would  also  be  dispensed  with,  if  the  adul- 
terer should  die  before  the  husband  could  obtain  a  verdict.  It  has 
also  been  dispensed  with  in  cases  where  the  adulterer  had  avoided 
the  process  of  the  courts  of  this  country  by  going  to  reside  abroad. 

The  test  of  a  verdict  is  thought  by  soirte  not  to  be  p  *^qo  i 
worth  much,  *as  it  rarely  elucidates  the  real  facts  of  the  ^      *  * 

case.  In  many  instances  the  person  who  has  committed  the  adultery, 
from  a  feeling  of  delicacy  towards  the  wife,  makes  no  defence;  on 
other  occasions  both  parties  are  anxious  to  obtain  a  divorce,  and 
therefore  nothing  in  the  course  of  the  trial  comes  out  against  the 
character  of  the  husband.(e)  Lord  Wynford  proposed  a  standing 
order  to  compel  persons  who  applied  for  a  divorce  bill,  to  put  upon 
the  table  before  the  second  reading  of  such  a  bill,  in  all  cases,  the 
notes  of  the  judge  who  presided  at  the  trial  of  any  action  in  the  case 
of  criminal  con  versa  tion.(/) 

The  husband  was  held  to  be  deprived  of  his  right  to  a  divorce  in 
parliament,  by  a  letter  offering  200/.  a  year  for  the  separate  mainten- 
ance of  his  wife,  and  agreeing  to  articles  of  separation,  and  to  give 
up  the  adulterous  connexion.(^) 

Articles  of  separation  were  held  in  the  House  of  lords  to  form  an 
insuperable  bar  to  the  special  interposition  of  the  legislature  on  an 
application  for  a  divorce.(/t) 

A  case  is  mentioned  in  which  the  husband  obtained  an  act  of  par- 
liament, by  which  the  marriage  was  dissolved,  although  he  and  his 
wife  were  living  separate,  and  (in  effect  had  never  cohabited)  when 
the  adultery  in  proof  was  committed  by  the  wife.  To  compensate 
for  this  ordinary  requisite  (namely,  the  cohabitation  at  that  time  of 
the  parties)  to  the  passing  such  an  act,  it  seems  that  the  two  houses 
examined  witnesses  to   the  wife's  ante-nuptial  incontinence.     Dr. 

.    («)  Hans.  ParL  Deb.  vol.  zziiL  N.  S.  p*        (g)  Perry'9  Divorce,  House  oCfiords,  28lb 

1385.  M'lrch,  18f8.  .'* 

.     (/)  Hans.  ParL  Deb.  3d  Ser.  toI.  iv.  p.  .    (A)  In  Eitten'g  Divorce,  17$8,HAtaB.  Park 

921 .  Deb.  vuL  xxxuL  p.  1305-1306.  '^ 

August,  1841* — ^S 
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« 


Addttins  coQcires  this  to  be  the  singh  ioitaoce  of  their  haviog 
dooe  SiX  Such  eTideoce,  it  mRy  be  added,  has  in  no  iostaace  been 
r^.-eived  to  assist  in  making  out  the  husband's  claim  to  a  sentence 
of  jeparaiioQ.   by  reason  of  his  wife's  adultery,  in  the  spiritual 

cciirt.ii) 

V.  <:i^  wa«  meatiooed  in  the  house  of  lords  where  the  lady,  an 

-:iiuac  :a  !aw.  wa^i  iareigled  into  a  marriage  by  a  regular  conspi* 

*-i$4    -  ^CT :  and  tWM^h  the  marriage  had  not  been  consum- 

-  mo^id,  *it  had  been  so  solemnized  as  prevented  the  receiv* 

'?;!  -'i   suca  ;2V!dtfQce  as  would  show  informality  in  the  proceedings 

7«'cr^  :iie  censKMiT.    In  this  case  the  banns  had  been  publish^ 

^\r;-  niltfs  ^^Hn  :iie  residence  of  either  party,  but  according  to  law 

::>  ::rrums;3ace  couui  noc  be  received  in  evidence.    Leave  was 

^* '  T*t!  u  -^r-ti^  I)  X  iiil  ^^  dissolve  the  marriage,  but  it  does  not  appear 

SrwtmL  ^.Ttfui^^ui  iiiins  been  made  to  alter  the  law  upon  this  sub* 

-•:■.     'it  '."^L  x\'il  wxf  brvu^t  into  the  house  of  lords  by  the  Duke 

\  Vi.  !!c?  .*i^»ajaitt  ot  which  stated  that  it  was  a  remedial  bill, 

r*:iv.-;r  x\*V!fQE9i«  v  )y  M  licaiidalotts  tVequcncy  of  divorce  bills.(/)     In 

""^  :%:  .n^Kv  .*»'  LiiiodaC  Dr.  Harrington,  who  was  afterwards 

^^Kv*  .  t'  L.nxuvi^  ^rvoicAc  in  a  bdl  ^for  the  more  efiectuai  discou? 

.-;^>-v«u   ,>i  '4ht  cr-iiie  of  adultery;**  and  the  preamble  to  his  biU 

^^  ?v.    :u-.    tht  ^^ac  :nii{ueficy  of  applications  for  divorce  made 

><   -v  t>t;^v>    hxx'^ssstrv.     Soch  tks^ie  bills  were  passed  through  the 

**^<-  .^    .AtK^  AM.  :scuk  iowa  to  the  house  of  commons,  where  they 

«« -r  T!tu  4  <o.nrj   iintf*  l>ac  :hey  were  lost  in  a  committee.(iii)     lo 

>^v,     .i^i  v^cxijufti  ar.>acQC  la  a  bill  "for  the  more  efiectuai  pre- 

vrvvxi    \  :i^  ^-r;:t\;  j\  ^aujt^nr.**  containing  two  provisions,  the  one 

•^ac     ;    «i:;4^«:ui  MC  '.nt^  coeoding   parties  to  intermarry;  the 

V*    .    ^v^^  :•<&.  ^v^tnr  2iLl  ^^'  div^>rce  should  contain  a  clause  to 

>>.  >(iv-:   ^.^'*iKii'*^4tc^-     rise  bdl  passed  tlie  house  of  lords,  but 

•  '*    vx^*-   ^v  *i    :Hr  Aiiiv  Kxae  oo  the  second  reading.(n)     In  the 

>^  -X  ,*»c^:ou  «:&  jix^CaI  '.:k  subject  of  much  discussion  on 

>  -.t^   ,  X  u:  4ikw£<:£^  .V  J»\u:sri:.  praviug  him  "  to  direct  the  com- 

^^^v-s^N.  \^>-vA.*vo«    c    01^ n(  uuo  the  state  of  the  ecclesiastical 

V   u    ^^^^•4*l\<  iiiu  ^^i»«»ik  ;o  uke  into  their  consideration  the 

>,-%     »     v  ,%  •  ,V  vi^vfvw  ^"  .^x»ider  the  expediency  of  enabling 

s.x.*,N  V-  .NS.^ii  -i*v^~w  i\MX  Lie  biHids  of  matrimony,  in  cases  of 

.A,,    »•   ^.^vt.  ;^^vv«*  a  cvHirts  of  competent  jurisdiction."    The 

^  ftvvvM  •i*  a»?^:;nsd  by  a  large  majority.(o)    ^Opinions 

"*^'        M.v*  !\\\*Cttt;j  c^sftt exjxressed  in  the  house  of  commons 

..,   ;   V  .^^  41  K  .■ -.^oaal*  Co  try  such  causes,  and  that  it  would  be 

.v.w  *^.^  v...*^vvmn  V  ^h;  |.Hii?uo.  as  well  as  more  creditable  to  par- 

.».  .x>»i..   :    \  .M  ■Lv'v.ia:  i:i;^xttal  wijre  established  to  decide  and  deter- 

.  V  ^j  %,K^^  Hxi*>  cair4t\*  and  e.\poditiously.(p)    Dr-  Lushingtoa 


\ 


.^^  ^^  !^«Ni «.  rnriK        (■)  ^'^'  ^}'^  ▼»'•  "•  P-  592-601. 


,  _.        .  v«)  l*»'l-  Hiit  ?oI.  xxxT.  p.  2W5.;i*25. 


J     ■^[LiL^   :^K««^  n-i-n   r^  IM^        (•)  Dr.  PhilUmore,  PirL  Doli.  vol.  xxW. 

.>^  ,.^   w  WM^M.*^  i-*-*  ••ifcK  ^    „(f)  H*--  ^"^'  ^^  ^  "**•  N.  &  p. 
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expressed  himself  very  strongly  in  favour  of  the  marriage  laws  being 
placed  upon  some  solid  basis ;  that  some  regulations  were  laid  down, 
a  deviation  from  which  would  at  once  entitle  the  aggrieved  party  to 
a  divorce,  whether  that  party  was  of  high  or  low  degree,  and  whether 
male  or  female.(9) 

A  wish  was  expressed  bv  some  learned  lords  in  the  year  1796, 
that  the  subject  of  divorce  ior  adultery  were  submitted  by  an  enact- 
ment of  the  legislature  to  some  regular  judicial  court,  where  the 
crime  and  the  provocation  to  the  crime  would  be  carefully  balanced, 
where  the  facts  and  circumstances  would  be  investigated  with  the 
temper,  the  deliberation,  and  the  caution  that  ought  to  accompany 
such  an  inve9tigation.(r)  On  another  occasion  Lord  Stowell  is 
reported  to  have  expressed  his  opinion,  '*  that  the  law  in  this  country 
was  placed  on  a  footing  the  most  consistent  with  the  general  safety ; 
he  meant  so  far,  that  the  legislature  should  keep  the  matter  of  divorce 
in  its  own  hands,  rather  than  leave  it  to  subordinate  cotirts.  By  the 
existing  practice  it  was  requisite,  to  entitle  a  husband  to  a  divorce, 
not  only  to  give  proofs  of  the  misconduct  of  the  wife,  but  at  the  same 
time  of  his  own  good  conduct.  It  was  evident  there  might  be  shades 
.  of  difference  as  to  the  conduct*  of  the  husband,  so  as  to  render  the 
decision  of  the  legislature  a  matter  of  discretion,  which  did  not  safely 
belong,  and  could  not  strictly  be  entrusted,  to  a  court  of  justice, 
whose  decisions  were  to  be  guided  by  strict  rules  of  evidence  and 
matters  of  fact."(s) 

It  seems  probable  that  this  matter  will  be  the  subject  of  discussion 
during  the  present  session  of  parliament.(<) 


•sect.  IIL— op  ADXTLTEiT.  [      ♦SQO      ] 

Adultery  is  that  act  by  which  the  marriage  bed  of  another  is  vio- 
lated. It  is  an  injury  **  ad  alterius  thorum^*^  from  which,  or  as  some 
have  rendered  it  uUerius,  or  short  adulter^  it  has  derived  its  name 
of  adulUrium^  or  adultery.(a) 

The  offence  of  adultery  must  be  considered  in  every  well-regulated 
society  as  a  gross  violation  of  the  essential  rules  of  morality.  Lord 
Kaimes  obscrves,(6)  that  *'by  adultery,  mischief  is  done  both  exter- 
nally and  internally.  Each  sex  is  so  constituted  as  to  require  strict 
fidelity  and  attachment  in  a  mate.  The  breach  of  these  duties  is  the 
greatest  external  harm  that  can  befal  them ;  it  harms  them  also  in- 
ternally, by  breaking  their  peace  of  mind." 

Archdeacon  Paley  remarks,(c)  **  A  new  stiflerer  is  introduced,  the 
injured  husband,  who  receives  a  wound  in  his  sensibility  and  affections 
the  most  painful  and  incurable  that  human  nature  knows.  In  all  other 

iq)  Hans.  Pari  Deb.  toI.  xxUL  N.  S.  p.  11  Feb.  1840. 
1387.  (a)  Tebbe's  Eenr  on  Adnltary  and  Di. 

(r)  Lorda  ThaHow,  Loaghboron^h,  and  Toroe,  6;  laydore'a  Etymol. 
OrenidUe,  debate  oo  Shid well's  Divorce  BUI,        (6)  Sketcbea,  4Ui  Tol.;  aee  Brown's  PhU- 

179€,  WoodC  Pari.  Repu  rol  si.  339.  oaopbj  of  the  Homan  Mind,  Lectare  84. 

(•)  Pari  Hist  vol  xzzr.  p.  306, 307.  (c)  Moral  and  Yol^tkalYVu^fiM^^Vi^ 

(t)  Bee  Dobntef  in  Uoam  of  Commoiis,  iiL  put  iu.  ch.  4. 


208  SHELFORD  ON  MARRIAGB  AND  DIVORCE. 

respects,  adultery,  on  the  part  of  the  man  who  solicits  the  chastity  of 
a  married  woman,  includes  the  crime  of  seduction,  and  is  attended 
with  the  same  mischief.  The  infidelity  of  the  woman  is  aggravated 
by  cruelty  to  her  children,  who  are  generally  involved  in  their  parent's 
shame,  and  always  made  unhappy  by  their  quarrel." 

In  ancient  times  adultery  was  inquirable  in  tournsand  leets,(cr)  ^d<^ 
punished  by  itne  and  imprisonment;  but  at  the  present  day  this 
offence  belongs  to  the  ecclesiastical  courts,  and  the  temporal  courts 
do  not  take  any  cognizance  of  it  a^  a  public  wrong. 

Cognizance  of  Adultery  belongs  to  Ecclesiastical  Courts.'] — The 
jurisdiction  of  the  ecclesiastical  courts  in  cases  of  adultery  is  recog- 
nised by  the  statute  13  Edw.  I.,  called  the  statute  circumspecte  aga- 
tis ;  by  which  the  judges  are  commanded  to  act  circumspectly  in  not 
punishing  the  bishops  and  clergy  for  holding  plcu  in  courts  Chris- 
r  *^7  1  ^'^"  ^^  ^^^^  things  as  be  merely  *spirilual,  that  is  to  say, 
I-  J  of  penance  enjoined  by  prelates  for  deadly  sin,  as  forni- 

cation, adultery,  and  such  like. 

The  statute  27  Geo.  3,  c.  44,  s.  2,  provides  that  no  suit  shall  be 
commenced  in  any  ecclesiastical  court  for  fornication  or  incontinence 
after  the  expiration  of  eight  calendar  months  from  the  time  when 
such  offence  shall  have  been  committed ;  nor  shall  any  prosecution  be 
commenced  or  carried  on  for  fornication  at  any  time  after  the  parties 
offending  shall  have  lawfuUv  intermarried. 

Several  attempts,  indeeci,  have  been  made  by  the  legislature  to 
bring  this  offence  within  the  pale  of  criminal  jurisdiction ;  but  they 
have,  for  the  most  part,  been  wholly  ineffectual.  During  the  time  of 
the  commonwealth,  in  the  year  1650,  when,  as  Blackstone  justly 
remarks,(o)  the  ruling  powers  found  it  for  their  interest  to  put  on  the 
semblance  of  very  extraordinary  strictness  and  purity  of  morals, 
adultery  was  made  a  capital  crime.(e)  But  at  the  restoration,  when 
men  from  an  abhorrence  of  the  hypocrisy  of  the  late  times  fell  into  a 
contrary  extreme  of  licentiousness,  it  was  not  thought  proper  to  renew 
a  law  of  such  unfashionable  rigour ;  adultery,  therefore,  at  the  present 
day,  as  far  as  respects  the  temporal  courts,  is  considered  merely  as  a 
civil  injury;  ancj  the  only  remedy  which  the  law  affords  is  an  actioOy 
whereby  the  husband  may  recover  against  the  adulterer  a  compensa- 
tion in  damages,  for  the  loss  of  the  society,  comforts,  and  assistance 
of  his  wife,  in  consequence  of  the  adultery. 

Actions  for  Criminal  Conversation."] — The  right  to  maintain  a  civil 
action  against  an  adulterer  belongs  only  to  the  nusband.  In  order  to 
enable  the  husband  to  maintain  this  action,  it  is  essentially  necessary 
that  the  husband  should  present  himself  in  court  with  clean  hands,  as 
has  been  said,  that  is,  without  any  imputation  of  having  courted  his 
own  dishonour,  or  having  been  instrumental  to  his  own  disgrace ;  for  if 
it  can  be  shown  that  the  plaintiff  consented  to  the  adulterous  intercourse* 
or  that  he  had  suffered  his  wife  to  live  in  a  state  of  prostitution,  by 
which  the  plaintiff  was  drawn  into  the  criminal  connexion,  the  plaintiff 

{d)  3  Inst  206 ;  See  AylifTe's  Parer.  52,  (o)  4  BL  Comm.  p.  64. 

As  to  ancfcnt  punishmenU  annexed  U)  adul-  (e)  See  Scobell**  Acts,  part  iL  p.  121,  ftL 

tery  in   England,  Soe  TebtM  on   Divorce,  ed. ;  see  7  Carr.  &,  P.  200,  201 ;  1  6elw.  N. 

Ib8-201.  P.9n. 
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cannot  in  such  a  case  maintain  this  action.  *"  If  such  a  r  ^„gg  -i 
man  were  allowed  to  recover  a  verdict,"  said  Lord  Ken-  ^  -' 

yon,  "  the  very  source  and  first  principles  of  justice  would  be  con- 
taminated." The  circumstances  in  extenuation  to  lower  the  amount 
of  damages  will  vary  with  every  varying  case.  Proof  of  the  wife's 
tainted  character,  as  that  she  had  been  before  a  prostitute,  or  eloped 
with  another;  or  proof  of  her  being  a  woman  of  notoriously  bad 
character,  and  that  she  made  the  first  advances  of  a  crimmal  nature 
to  the  defendant ;  or  proof  of  the  husband's  profligate  habits,  and  his 
criminal  connection  with  other  women,  or  that  he  felt  no  affection  for 
his  wife,  turning  her  out  of  his  house,  and  refusing  to  maintain  her, 
before  the  intercourse  with  the  defendant;  or  that  he  connived  at  the 
indecent  familiarities  of  the  defendant,  and  showed  the  utmost  indif- 
ference about  her  reputation  and  character  ;  these  are  some  of  the 
many  circumstances  which  manifestly  ought  to  have  a  very  conside- 
rable effect  with  the  jury  in  reducing  the  amount  of  damages.(/) 

Proof  of  a  settlement  and  provision  for  the  children  has  been  consi- 
dered as  evidence  in  aggravation  of  damages.(g)  But  in  a  recent 
case,  evidence  as  to  the  defendant's  property  was  rejected  by  Alder- 
fon,  B.,  as  improper,  on  the  ground  that  a  plaintiff*  is  entitled  to  so 
much  damages  as  a  jury  think  is  a  compensation  for  the  injury  he 
.has  sustained,  and  the  amount  of  the  defendant's  property  is  not  a 
question  in  the  cause.(/i) 

•  If  the  husband  be  himself  privy  to  the  act  of  adultery  complained 
of,  he  cannot  maintain  an  action  for  criminal  conversation.(z)  The 
plaintiff*  will  be  entitled  to  a  verdict,  unless  he  has  been  in  some 
degree  party  to  his  own  dishonour,  either  by  giving  a  general  license 
to  his  wife  to  conduct  herself  as  she  pleased  with  men  generally,  or 
by  assenting  to  the  particular  act  of  adultery  with  the  defendant,  or 
by  having  totally  and  permanently  given  up  all  the  advantage  to  be 
derived  from  her  society.(A)  When  connivance  at  the  wife's  elope- 
ment is  imputed  to  the  husband,  he  may  call  witnesses  to  prove  the 
representation  made  by  her  to  him  of  the  place  to  *which  r  noon  i 
ahe  was  going  previous  to  her  elopement.(/)     If  a  married  *•  ■' 

man  neglects  the  society  of  his  wife,  and  openly  lives  with  other 
women,  in  the  apparent  practice  of  adultery,  he  cannot  maintain  this 
action.(m)  But  it  was  afterwards  held,  that  the  misconduct,  neglect, 
or  infidelity  of  the  husband,  could  never  be  set  up  as  a  defence,  for 
the  adultery  of  the  wife,  but  only  goes  in  mitigation  of  damages.(/i) 
It  is  no  bar  to  an  action  against  a  person  for  criminal  conversation 
with  the  plaintiff*'s  wife,  that  the  plaintiff*  had  brought  another  action 
of  the  same  kind,  against  another  person,  and  having  obtained  verdict 
and  judgment,  had  charged  the  latter  in  execution,  although  the  cause 
of  action  in  both  suits  accrued  during  the  same  t)eriod.(o)  The  action 
is  not  barred  by  the  plaintiff*'s  allowing  the  defendant  to  renxain  in 

(/)  See  Q  PhillipB  on  E?.  204.  (k)  Winter  v.  Henn,  4  Carr.  &  P.  494. 

•    (/r)  Bull.  N.  P.  27.  {I)  Hoare  v.  AUen,  3  Enp.  276. 

{h)  Jamei  v.  BiddingUm^  6  Carr.  Sl  P.  (m)   Wyndham  v.  Lord  Wijcomhe,  4  Esp. 

069.  16 ;  Sturt  v.  Mar^xB  of  Blandford^  ciud  ib. 

(i)  Wor$Uy  y.  Bi$8et,  Bull.  N.  P.  27 ;  (n)  Bromley  t.  Watlaee,  4  Eep.  2.S7. 

FUeyy.  Lord  Peterborough,  cited  2  T.  R.  (o)  Gre^Mii  v.  M'Tttggttt^lOwa^.\\^ 
166. 
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his  bouse  after  a  suspicion  of  his  wife's  fidelity  had  been  iotimated  to 
him.(p) 

It  is  DOW  clearly  settled,  that  if  the  husband  consent  to  bis  wife's 
adultery^  it  goes  in  bar  of  his  action;  if  he  be  only  guilty  of  negli- 
gence, or  even  of  loose  and  improper  conduct,  not  amounting  to  con- 
sent, it  only  goes  in  reduction  of  dama^es.(9^)  Lord  Kenyon  went 
further,  and  ruled  that  the  husband  suflenng  a  connexion  between  bis 
wife  and  other  men,  was  equally  a  bar  to  the  action,  as  if  be  had 
permitted  the  defendant  to  be  connected  with  her.(r)  But  if  the  wife 
be  a  prostitute,  and  the  husband  not  privy  to  it,  it  only  goes  in  miti- 
gation of  damages.(s)  Proof  is  admissible  in  mitigation  of  damages 
that  the  wife  had  before  eloped  with  others ;  that  her  husband  had 
turned  her  out  of  doors,  and  refused  to  maintain  her ;  that  he  had  kept 
company  with  other  women ;  and  that  he  was  acquainted  with  and 
consented  to  the  defendant's  familiarity  with  her.(0  In  this  action,  it 
is  not  matter  of  defence,  but  only  goes  in  mitigation  of  damages,  that 
r  ^SDO  1  ^®  ^plaintiff  married  an  Actress,  concealed  the  marriage 
^  ^  from  her  mother,  and  very  seldom  saw  his  wife,  but  suif* 

fer0d  her  to  remain  living  with  her  mother  as  if  she  were  a  sii^le 
woman,  and  allowed  her  to  continue  her  theatrical  performances  in 
her  maiden  name.(ii) 

Tlio  gist  of  actions  of  this  sort  is  the  loss  to  the  husband  of  the 
comfort  and  society  of  his  wife,  which  is  always  inserted  in  declarm<* 
tions  of  this  kind  as  a  material  and  substantial  allegation.  And  there- 
fore, a  husband,  who  voluntarily  relinquishes  the  comfort  and  society 
of  his  wife  by  consenting  to  a  separation  from  her,  cannot  maintain 
an  action  for  criminal  conversation.(x)  It  is  otherwise  in  the  case  of 
a  temporary  separation,  where  the  husband  has  not  given  up  all  claim 
to  be  derived  from  the  comfort  and  society  of  his  wife. 

Thus,  where  the  husband  and  wiFe  entered  into  a  deed  with  trus« 
toos,  whereby  the  husband  covenanted  with  the  trustees,  to  whom 
ot^rtain  annuities  were  transferred,  one  payable  to  his  wifp  absolutely^ 
and  another  for  so  long  time  as  she  should  live  with  her  husbandf 
tlint  they  should  apply  certain  annuities  to  the  separate  use  of  the  wife 
111  (*o«e  nho  should  live  apart  from  him,  with  the  approbation  of  the 
Inisteei;  and  he  also  covenanted,  in  case  of  future  differences,  to 
ifirinit  the  wife  to  live  separate  from  him,  if  she  should  on  that  account 
iiifl  it  no(!«isary  ;  and  the  deed  also  contained  a  clause,  that  in  case 
(if  siipnrntion  with  the  approbation  of  the  trustees,  certain  of  the  chil* 
ill  nil  should  live  with  and  be  educated  by  the  wife  for  a  certain  period, 
MMil  that  nIni  might  visit  the  others  at  his  house,  especially  when  ilU 
•II  MS  III  rmjuiro  the  attention  of  a  mother:  such  a  deed  was  held  not 
III  |ir«Hliide  the  husband  from  maintaining  an  action  for  adultery^ 
|tMMMfiilU*d  while  the  wife  was  in  fact  living  apart  from  him,  whether 
IliM  suparalion  wore  with  or  without  the  approbation  of  the  trusteest 

/  VI  t$htf  V.  Urd  Prtnborough,  4  Doairl.  (0  Cibber  r.  SUper,  and  RtbrnrU  v.  BbrU 

Um  Hon.  BqIL  N.  p.  27. 

(Ml  VnMu  V'  OunMwt  i  T.  R.  657.  (ii)  Cakraft  t,  JBiW  BnhumgK  4  C.  ^ 

iVi  )Mm$$  V*  mniimm,  Ptske,  N.  P.  C.  P.  499. 

j^  (X)  Wetdon  ? .  'nmkrtil,  5  T.  R.  357 ;  1 

'^/  ^kmr/i  ¥*  Jf0Ninimd,  I  Bolw.  N.  P.  Es^  U. 
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the  case  not  being  within  the  principle  of  fVeedon  v.  TimhrelU  6ven 
allowing  that  case  to  be  the  law  to  the  extent  there  decided.(y) 
In  fVarrender  v.  Warrender,{z)  Lord  Brougham  said,  that  the  legal 
presumption  of  the  cohabitation  of  husband  ^and  wife  had  r  ^„g.  -. 
iioen  carried  so  far  in  the  comfnon  law  courts,  "that  the  ^  ^ 

most  formal  separation  can  only  be  given  in  evidence  in  mitigation  of 
damages,  and  not  at  all  as  an  answer  to  an  action  for  criminal  con- 
versation, the  ground  of  which  is  the  alleged  loss  of  comfort  in  the 
wife's  society." 

An  action  for  damages  may  be  brought  in  this  country  for  adultery 
committed  abroad ;  that  circumstance  cannot  have  any  eflect  even  in 
the  mitigation  of  damages.(a) 

The  statute  of  limitations*  21  Jac.  1,  c.  16,  s.  3,  may  be  pleaded  in 
bar  of  this  action,  but  the  gist  of  the  action  being  the  injury  sustained 
by  the  husband  in  consequence  of  the  adultery,  the  proper  plea  under 
that  statute  is,  not  guilty  within  six  years.(6)  But  where  the  statute 
of  limitations  is  pleaded,  the  plaintiff  may  give  evidence  of  acts  of 
adultery  which  have  taken  place  more  than  six  years  since,  with  a 
▼iew  of  showing  the  nature  of  the  connexion  subsisting  between  the 
parties  within  the  six  years.(c) 

Evidence  of  terms  upon  which  parlies  lived,] — The  manner  in 
vbjch  the  husband  and  wife  conduct  themselves  towards  each  other 
when  together  is  admissible  evidence;  it  follows,  therefore,  that 
letters,  which  in  absence  afford  the  only  means  of  showing  their 
manner  of  conducting  themselves  towards  each  other,  are  also 
admissible.  The  letters  of  the  wife  to  her  husband  and  others, 
before  the  adulterous  intercourse,  are  admissible  in  evidence  to  show 
the  state  of  the  wife's  feelings,  ahhough  they  may  also  state  a  fact, 
which  would  not  strictly  be  evidence.(^  Letters  written  by  the  wife 
to  the  husband  (while  living  apart  from  each  other,)  proved  to  have 
been  written  at  the  time  they  bore  date,  and  when  there  was  no  rea- 
son  to  suspect  collusion,  are  admissible  evidence  without  showing 
distinctly  the  cause  of  their  living  apart.(e)  Proof  that  a  letter  pro- 
daced  corresponds  as  to  its  contents  with  a  letter  which  the  wife 
wrote  to  her  husband,  and  which  she  read  over  to  the  witness,  is 
sufficient  to  warrant  the  reception  *of  the  letter  in  evi-  r  ^^^  -i 
dence,{f)    The  judgment  which  a  witness  forms  from  ^  ^ 

the  conduct  and  expressions  of  the  wife  to  her  husband  whilst  she 
lives  apart  from  him,  as  to  her  affection  for  him,  is  evidence.(jf)  A 
letter  written  by  the  woman  previous  to  her  connexion  with  the 
defendant  is  admissible  in  mitigation  of  damaffes.(A)  Where  the  hus- 
band and  wife  necessarily,  from  their  situation  in  life,  live  separate, 
and  the  wife  commits  adultery,  letters  written  by  her  during  their 
separation,  but  before  any  suspicion  of  misconduct  in  the  wife,  are 

(y)  CWmkrt  ▼.  Cm^fieU,  6  Eut,  S44.  Tr.  937.945. 

(X)  2  Clark  k,  Fion.  527.  {d)  WUlit  r.  Bernard,  8  Bbg.  376 ;  1 M. 

(«)  Per  Lord  Lyadhont,  2  CUrk  &  Finn.  &Scott,584;  5  C.  &  P.  349. 

56«.  (f)  TVtUwney  r.  CoUman,  I  B.  Sl  AU. 

(6)  Coke  Y.  &yer.  Burr.  753;  Ball.  N.  P.  90 ;  2  Stark.  191. 

38;  6  If^airt,  388;  Maefmdten  r.  Oliwtnt^  6  (/)  TVtlawnty  t.  Celman,  1  B.  &  AM. 

Eatt,  387 ;  lee  Woodward  t.  Walton,  2  Boa.  90 ;  2  SUrk.  191. 

&  P.  N.  R.  476 ;  DiUkam  ▼.  Band,  3  Maale  {g)  Ibid. 

&  8. 436.  {h)  EUom  w,  FaucUi^^  "E*^.  ^^- 

(g)  Duh  0/  NarfM'$  ease,  12  How.  St 
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admissible  evidence  to  show  that  the  husband  and  wife  lived  in  a  state 
of  connubial  atlection  previous  to  the  adultery;  but  the  time  when 
the  letters  were  written  must  be  shown.(i)  If  to  rebut  the  presump- 
tion that  a  wife  left  her  husband's  house  from  his  cruel  treatment  of 
her.  letters  written  by  her  to  her  husband  in  affectionate  terms,  are 
ofiered  io  evidence,  it  must  be  proved  at  what  time  they  were  written, 
or  thev  are  not  admissible  in  evidence ;  and  the  dates  of  th(m  are  not 
sufficient  proof  of  the  times  at  which  they  were  written.(A)  Letters 
written  by  the  wife  to  her  husband  are  not  receivable  in  evidence  in 
an  action  for  criminal  conversation,  if  written  at  a  time  when  at  least 
an  attempt  at  adultery  had  been  made  by  the  defendant ;  but  a  draft,  in 
the  defendant's  handwriting,  of  a  letter  written  by  the  wife,  in  answer 
to  a  letter  to  the  wife,  is  receivable  in  evidence,  as  well  as  the  letter  to 
the  wife.(/)  In  an  action  for  criminal  conversation,  where  the  adultery 
was  committed  on  board  a  ship  during  a  voyage,  a  witness  may  hie 
asked  on  the  part  of  the  plaintiff,  whether  the  wife  did  not  keep  a 
journal,  and  wnether  she  stated  for  what  purpose  she  kept  it(m) 

JVew  7Ha/.] — It  was  formerly  supposed  that  in  this  action  a  new  trial 
would  not  bo  granted  for  excessive  damages  ;(n)  but  Lord  Ellenbo- 
rough,  C.  J.,  said,  that ''  if  it  appeared  to  them  from  the  amount  of  the 
damages  given,  as  compared  with  the  facts  of  the  case  laid  before  the 
r  •303  "•  jury,  that  thejury*must  have  acted  under  the  influence  either 
^  •'of  undue  motives,  or  some  gross  error  or  misconception 

on  the  subject,  the  court  would  think  it  their  duty  to  submit  the  ques- 
tion to  the  consideration  of  a  second  jury."(o) 

A  jury  having  found  a  verdict  for  the  defendant  in  an  action  for 
ciiminal  conversation,  the  court  granted  a  new  trial  on  the  ground 
that  {\m  verdict  was  much  against  the  weight  of  evidence,  notwith- 
vUndin^  there  was  some  evidence  for  the  defendant.(  o)  The  court 
will  not  reduce  the  damages  in  an  action  for  criminal  conversation, 
unlpstn  a  vorv  stronc  case  oe  made  ouX.{q) 

CiK^is.] — Although  the  damaees  recovered  are  under  forty  shillings^ 
y0l  the  plaintiff  will  bo  entitled  to  full  costs,(r)  this  action  not  being 
within  the  statute  2*2  &  83  Car.  2,  c.  9.  The  stat.  22  &  23  Car.  2, 
i\  Ui  itt  repealed  so  fur  as  it  relates  to  costs  in  personal  actions,  bv  3 
iV  4  Vict,  c,  24,  s.  ] .  The  second  section  of  the  latter  act  enacts,  that 
ooritM  nlmll  not  bo  recovered  ta  any  action  oftrespasSf  or  of  trespass  on 
the  oaiie,  where  the  damages  recovered  are  less  than  forty  snillings, 
linlest  nnon  the  judge's  certificate.  In  actions  for  criminal  conver- 
iution,  tno  plaintiff  may  sue  either  in  trespass  for  the  direct  injury,  or 
in  tMiHQ  for  the  consecjuontial  damage.(ii) 

Kvidfinee  of  Marriage.'] — In  actions  for  criminal  conversation,  proof 
inunt  l»e  given  of  a  marriage  in  fact;  the  presumption  of  a  marriage 
ariHing  from  evidence  of  cohabitation,  general  reputation,  and  recep- 
tion by  their  friends,  is  not  alone  sufficient.    The  plaintiff  most  prove 

{i)  Ktlwfrdi  ▼.  Crocks  4  ESxp.  39.  Upon  the  new  triil  the  pfadntiff  hid  i  Terdict 

(*)  ihitlitUm  f.  Smith,  d  Cf.  &.  P.  34;  3    with  1000/.  damagee. 
liMitf.  IU7 1  10  Moure,  48i.  (f)  Wyatt  ▼.  Rtekf^ti,  9  Jiirul,  IX 


h 


(/)   m/len  V.  Yl*h%i§r^  7  C.  &.  P.  198.  (r)  BatcAetar  v.  Bi^,  3  Wils.  319 ;  9  BL 

fm)  JttM0»  f .  ThnmpBon,  6  C.  Sl  P.  415.  R.  364 ;  we  Cokt  t.  fityer,  9  Wik.  85. 

//vy  mi/ifrdr*  ff0fhhy,  1  llurr.  609.  («)  CImmUrimim  t.  HmzMimmA^  5  Bfeet. 

f0)  ifk0mk$r§  V,  C9M$id,  6  East,  95«.  &  W .  SV&  \  1  Ik«VY.C.^C 

1)  AMiM  ¥.  Ih^hr,  3  Bing.  H.  8. 109. 
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the  marriage  ceremony  to  have  been  performed  either  by  the  testi- 
mony of  some  witness  who  was  present  at  the  marriage,  or  by  the 
production  of  the  register,  or  of  ah  examined  copy  thereof.  But  if 
the  register  be  lost,  and  the  parson  and  clerk  are  dead,  it  seems  that 
the  fact  may  be  proved  by  other  strong  evidence,  as  that  of  a  person 
present  at  the  wedding  dinner.(s)  The  identity  of  the  parlies  fre- 
quently does  not  appear  either  to  the  minister  who  performed  the 
ceremony,  or  to  the  attesting  witnesses ;  therefore  the  identity,  so  as 
to  connect  the  marriage  in  fact  with  the  person  in  question  in  the 
action,  may  be  proved  by  other  persons  or  circumstances.  (/)  Where 
an  actual  marriage  has  been  proved  by  a  copy  of  the  register,  the 
minister,  clerk,  or  subscribing  witnesses,  are  not  the  only  competent 
witnesses  to  prove  the  identity  of  the  persons  married.(M)  Altnough 
the  defendant's  general  admission  of  the  marriage  is  in-  p  %onA  i 
suflScient,(j:)  ^there  seems  to  be  no  doubt  but  a  distinct  ^  -I 

and  solemn  recognition  of  the  marriage  made  by  the  defendant  is  evi- 
dence as  against  him  of  that  fact.(^) 

Proof  of  the  Fad  of  Adultery,'] — The  evidence  of  this  fact  which  is 
usually  circumstantial,  must  be  sufficient  to  satisfy  the  jury  that  the 
adulterous  intercourse  has  actually  taken  place.  The  proofs  usually 
adduced  are  the  elopement  of  the  parties ;  their  passing  as  man  and 
wife  at  the  inn,  of  the  season,  frequency  and  privacy  of  their  meet- 
ings, and  of  all  other  circumstances  attending  their  intercourse,  and 
indicating  the  nature  of  it.(z) 

Prisoner  in  Custody  for  Damages  in  Action  ofCrim.  Con^ — By  stat. 
1  &  2  Vict.  c.  1 10, 8. 78,  a  prisoner,  imprisoned  for  damages  recovered 
in  an  action  for  criminal  conversation,  is  liable  to  be  detained  for  any 
period  not  exceeding  two  years.  But  a  prisoner  in  execution  for  dam- 
ages under  20/.  in  such  an  action,  is  entitled  to  his  discharge  at  the  end 
of  a  twelvemonth,  under  48  Geo.  3,  c.  123.(a)  The  stat.  1  &2  Vict 
c  110,  8.  41,  does  not  operate  to  prevent  a  prisoner  from  being  dis- 
charged out  of  custody  under  48  Geo.  3,  c.  123,  s.  1,  but  applies  only 
to  cases  of  supersedeas  at  common  law.(6) 

In  cases  where  an  insolvent  is  opposed,  on  account  of  damages 
recovered  by  the  plaintifT  in  an  action  for  criminal  conversation  with 
the  wife  of  the  plaintiff,  the  opposition  to  the  discharge  of  the  insolvent 
18  made  by  the  production  of  the  records,  or  of  examined  copies  of 
the  judgments,  and  in  general  the  court  will  not  allow  the  merits  of 
the  case  to  be  gone  into.  The  finding  of  the  jury  determines  the 
character  and  extent  of  the  injury,  and  me  court,  in  forming  its  judg- 
ment on  the  length  of  time  for  which  the  insolvent  shall  continue  m 
custody,  at  the  suit  of  the  complaining  creditor,  will  be  regulated  by 
the  amount  of  damages. 

Where  judgment,  in  an  action  for  criminal  conversa-  r  ^gg-  -. 
lion,  ^'was  allowed  to  go  by  default,  and  the  damages  '-  ^ 

assessed,  upon  a  writ  of  inquiry,  at  700/.,  and  the  insolvent  taken  in 

(«)  Mbm'f  ▼.  MUUr,  1  Bl.  R.  639.  {»)  See  Stark,  on  Ev,  440.  Ai  to  eridence 

(f)  Hemmingi  v.  Smith,  4  Doag.  33.  of  adultery,  tee  post,  p.  403 — 410. 

(ii)  Birt  V.  Barlow,  1  Doa^l.  171.  (a)  Goadfellow  v.  RoUngB^  3  Bing.  N.  S. 

ix)  Morriir.  MiUer,  4  Hurr.  2057.  1.    See  Winter  ▼.  EUiott,  1  Ad.  &  EU.  94 ; 

(«)  See  Rigg  ▼.  Curgenvern,  3  Wila.  399 ;  3  Nev.  it,  M.  315. 

8  Stark.  £▼.  951 ;  2  FiuU.  Er.  202.  (6)  C&eio  v.  Lyt,  &  ^wa.  &.\(<\».'^«^ 
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execution,  the  court  refused  to  hear  evidence  on  the  part  of  the  insol- 
vent, affecting  the  merits  of  the  case,  the  finding  of  the  jury  being 
conclusive.  But  if  the  opposing  creditor,  in  the  examination  of  the 
insolvent,  enter  upon  the  merits  of  the  case,  the  insolvent  will  be  enti- 
tled to  state  upon  his  part  all  circumstances  of  mitigation.(c) 

Adultery  of  either  Pai'ty  equally  an  offence  in  Law,"] — The  oflence 
of  adultery,  although  distinguishable  in  its  consequences  with  refer* 
ence  to  society,  depending  upon  the  sex  of  the  offender,  and  so  prac- 
tically considered  to  be  by  the  laws  of  many  countries,  is,  according 
to  the  canon  law,  which  governs  the  ecclesiastical  courts  of  England, 
equally  an  offence,  whether  committed  by  the  husband  or  by  the  wife, 
either  of  whom  has  an  equal  right  of  proceeding  for  a  remedy. 

Montesquieu,(d)  Pothier,(6)  and  Dr.  Taylor,(/)  all  insist  that  the 
cases  of  husband  and  wile  ought  to  be  distinguished,  and  that  the 
violation  of  the  marriage  vow  on  the  part  of  the  wife  is  the  most  mis- 
chievous, and  the  prosecution  ought  to  be  confined  to  the  offence  on 
her  part. 

Lord  Eldon  said,  <<Tt  was  to  be  considered  that  adultery  committed 
by  a  wife,  and  adultery  committed  by  her  husband,  were  widely  dif- 
ferent in  their  consequences.  The  adultery  of  the  wife  might  impose 
a  spurious  issue  upon  the  husband,  which  he  might  be  called  upoo  to 
dedicate  a  part  of  his  fortune  to  educate  and  provide  for;  whereas  no 
such  injustice  could  result  to  his  wife  from  the  adultery  of  a  married 
man ;  and  in  many  cases,  not  only  a  reconciliation  might  be  brought 
about,  but  it  became  the  especial  duty  of  a  wife  to  forgive  her  hus- 
band's misconduct,  from  motives  of  tenderness  and  concern  to  the 
interests  of  his  innocent  children."Qr) 

What  Persons  may  institute  suitsTor  MuUery.'] — All  persons,  whether 
Christians  or  Jews,  who  stand  in  the  relation  of  husband  and  wife,  in 
any  way  that  the  law  allows,  as  by  a  foreign  marriage,  or  by  a 
r  ^Aga  1  domestic  marriage,  not  contrary  to  *law,  have  a  claim  to 
^  ^  relief  on  the  violation  of  any  matrimonial  duty.(A) 

In  a  suit  for  divorce  by  reason  of  cruelty  and  adultery  brought  by 
the  wife  against  the  husband,  where  the  wife's  grandfather  was 
appointed  her  guardian  ad  littm  on  her  mother's  rcnuociation,  which 
w  as  not  shown  to  be  by  her  husband's  consent,  and  he  prayed  to  be 
dismissed  on  the  ground  of  the  incompetency  of  the  guardian  to  insti- 
tute proceedings,  Lord  Stowell  would  not  enter  into  the  question, 
whether  the  husband  could  dispute  the  eSect  of  the  above  appoint- 
ment, since  it  was  enough  if  a  third  person  could  not  take  advantage 
of  such  an  objection;  for,  said  his  lordship,  the  court  finds  a  guardian 
apparentiv  appointed  with  sufiicient  regularity,  and  unless  the  appoint- 
ment is  shown  by  presumptive  proof  to  have  been  invalid,  the  court 
will  presume  the  person  properly  qualified  to  receive  it(t)  His 
lordship  had  no  doubt  of  the  competency  of  the  person  instituting  the 
suit 

(e)  Cooke'i  Inaotvent  Debtori*  Pr.  221—  {g)  Pari.  HmL  toL  xxvr.  p.  1433. 

*23, 2d  ed.  (A)  irAguOar  ▼.   ITAguUar.   I   Htff . 

{d)  L'Esprit  des  Loir.  Eccl.  R.  773,  tappl. 

(«)  Trait6  da  Cootrat  de  Marrimge,  No.  (t)  Bmrkmm  v.  Bmrhmn,  1  Huv.  0»f.R. 

''*  5, 6. 
(/)  EbmcoU  of  Cifil  Uw,  S54. 
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The  court  ordered  the  father  to  appear  as  curator  ad  litem  of  his 
aon,  a  miuor,  who  was  cited  to  answer  to  his  wife  in  a  suit  of  divorce^ 
by  reason  of  cruelty  and  adultery.(il)  The  father  having  refused  the 
office^  was  appointed  against  his  will,  and  sentence  of  excommunica- 
tion was  passed  against  him  on  motion  to  absolve  it ;  Lord  Eldon 
could  not  see  the  principle  upon  which,  with  regard  to  a  son  forts 
famiUaUdf  the  father  could  be  compelled  to  be  guardian  ad  litem ; 
aod  an  action  was  afterwards  brought  for  unlawfully  excommunicating 
tbe  father.(/) 

The  committee  of  a  lunatic  may  institute  proceedings  in  the  eccle- 
sHiatical  court,  without  obtaining  the  sanction  of  the  lord  chancellor, 
against  the  wife  of  the  lunatic  for  adultery.  In  a  further  proceeding 
in  the  case  last  cited,  Lord  Stowell  said,  "that  he  was  not  aware  of 
any  case  which  had  occurred  precisely  similar ;  it  must  therefore  be 
decided,  not  on  express  authority,  but  on  principle,  or  rules  of  analogy 
drawn  from  other  authorities,  which  are  clear  and  undisputed.  The 
question  ^resolves  itself  into  two  points ;  first,  whether  a  r  ^a^^  -. 
kmatic  is  put  out  of  the  protection  of  the  law ;  and,  se-  ^  ^ 

condly,  if  he  is  not,  whether  there  ill  any  other  mode  in  which  redress 
can  be  obtained.  On  the  first,  there  can  be  no  doubt :  and  it  never 
can  be  asserted  that  the  wives  of  lunatics  should  be  universally 
released  from  the  duties  of  their  marriage  vow.  It  would  be  an 
imputation  on  the  law  of  this  country  to  suppose  that  it  had  not  pro- 
vided some  remedy  aninst  such  a  mischief.  Then  in  what  way  is 
this  protection  to  be  aSbrded  f  It  must  be  in  the  same  way  as  in 
other  cases,  by  the  committee.  The  lunatic  cannot  personally  insti- 
tute  the  suit,  and  therefore  he  must  by  his  ordinary  guardian.  It  is 
true,  as  has  been  observed,  that  in  complicated  matters,  the  com- 
mittee ordinarily  applies  to  the  lord  chancellor  for  authority  to  sue, 
bnt  the  learned  judge  did  not  know  that  it  would  be  advisable  to  pro- 
mote a  suit  before  the  lord  chancellor,  preparatory  to  proceedings  of 
this  nature.  The  ecclesiastical  court  has  no  authority  over  the  com- 
mittee, to  require  that  he  should  make  an  application  to  it.  Iv  is 
bound  to  receive  his  plea  when  brought  as  matter  of  right.  On  these 
grounds,  and  upon  principle,  the  powers  of  the  committee  must  be 
upheld,  to  protect  the  lunatic  from  the  greatest  of  all  possible  inju- 
ries.(m) 

The  riffht  to  sue  for  a  divorce,  on  the  Aground  of  adultery,  is  matter 
purely  of  private  right  to  the  parties,  the  exercise  of  which  is  not 
enjoined,  but  merely  permitted.(7i)  In  a  cause  of  divorce  where  the 
alleged  marriage  is  deemed  to  be  valid,  it  seems  probable  that  the 
court  may  permit  third  parlies,  who  have  estates  expectant  inter  alia 
upon  the  issue  of  such  marriage  being  illegitimate,  and  who  conse- 
quently are  interested  in  the  question  of  its  validity,  to  be  cited,  *'  to 
see  proceedings"  in  the  cause,  so  far  as  relates  tor  the  marriage.(o) 

Absence  of  Consummation,'] — The  absence  of  consummation  of  the 
marriage  is  not  a  bar  to  a  divorce  where  it  appeared  that  the  woman 

{)t)  Btmuraine  ▼.    Brauratne,    1    Hagg.  170,171. 
Com.  R.  4213.    See  Oaghton,  tit  Sa  («)  Ferg.  R.  96,  97 ;  L'Esprit  det  Loiz, 

(/)  B9nnm'9  tmm^  16  Ves.  346;  Bdrtitiie  Ub.  36,  ch.  3. 
T.  Sir  W.SeeU^ 3  Ceinpb.  38&  (e)  Jfimtogite  ^.  MoiOari^^  k^i^yoidiSi 

{m)Pa}mdlj.Pmmsa.Magg.Com.^  R.  372. 
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would  not  allow  consummation,  and  immediately  eloped  with  the 
aduUerer.(p) 

r  *39S  1  '^  '^  ^^  ^^^  ^^  objection  to  a  suit  that  the  adultery 
^  J  was  ♦commitied  not  in  this  country  but  in  a  foreign  coun- 

try, the  law  either  in  England  or  in  Scotland  makes  no  distinction  in 
respect  of"  the  plare  of  the  commission  of  the  offence.(g) 

Akxif  of  Pf'ocecdingJ] — A  citation  or  decree  issues  at  the  suit  of  the 
party  complaining,  calling  upon  the  defendant  to  appear  and  show 
cause  why  the  plaintifT  should  not  be  divorced  from  bed,  board  and 
mutual  cohabitation,  by  reason  of  cruelty  or  adultery,  as  the  case 
may  Ih.\  The  service  of  the  process  being  elTected,  and  an  appear- 
ance l^oing  !;iven,  a  libel  is  brought  in,  and  on  its  admission  by  the 
jiHlge.  and  the  averments  being  denied  by  the  defendant,  witnesses  are 
examined  and  publication  of  their  evidence,  and  if  there  be  no  alle- 
gation excepting  to  them  or  any  of  their  testimony,  the  judge  proceeds 
lo  hear  the  cause  and  give  sentence.  During  the  proceedings,  the 
defendant  can  give  in  a  responsive  allegation  recriminatory,  and  pre- 
suming both  parties  be  proved  to  have  been  guilty  of  adultery,  the 
judge  will  dismiss  the  suit. 

The  li(>el  in  this  case,  pleads  the  courtship  and  marriage  of  the 
parties,  their  cohabiting  and  passing  as  man  and  wife,  the  birth  of 
children,  (if  any,)  the  various  acts  of  adultery,  when,  where,  and  with 
whom  commitied,  or  if  cruelty,  specifying  the  same,  and  when  and 
where ;  and  also  shows  the  jurisdiction  of  the  court,  and  concludes 
by  praying  the  judge  to  pronounce  the  party  to  be  divorced  from  bed, 
board,  and  mutual  cohabitation. 

In  cases  where  proceedings  have  been  previously  had  at  common 
law,  and  a  judgment  obtained  against  an  adulterer,  that  fact  is  plead- 
ed, and  a  certified  copy  of  the  judgment  is  annexed. (r) 

Adultery  must  be  alleged  in  Libel.] — The  libel  must  plead  the  con- 
clusion of  adultery,  because  unless  it  is  pleaded,  non  constat  that  it 
may  not  be  an  action  for  mere  solicitation  of  chastity.  But  if  the 
party  does  aver  it,  and  he  proves  only  proximate  acts,  he  proves 
iHHjuestionably  the  whole  of  his  averment  in  the  libel.  It  is  the  duty 
of  the  court  to  draw  such  inference  as  the  proximate  acts  proved  by 
witnesses  unavoidably  lead  io,{s)  The  libel  charging  adultery  ought 
r  ♦'«)«  1  ^^  ^^^  '^^^^'^  some  *certain  and  definite  time,  viz.  the  year 
*-  J  and  month  wherein  the  crime  of  adultery  was  said  to  be 

conunittcd,  for  without  such  specification  of  time  the  libel  is  not  valid 
in  law,  and  the  court  will  not  proceed  in  the  cause  even  though  the 
party  nccused  should  not  oppose  the  proceeding.(£)  Where  the  par- 
ticH  are  living  separate  the  commencement  of  the  acquaintance  with 
the  nlloged  paramour,  and  of  the  suspicions  of  the  persons  under 
wh<»tio  CAim  the  wife  was,  should  be  set  forth  circumstantially.  Where 
tho  wife» engaged  in  an  improper  connection  with  the  paramour,  was 
obliged  to  retire,  the  whole  transaction  may  be  pleaded.  Where  a 
lutltir  in  pleaded  to  bo  in  the  possession  of  the  adverse  party,  the  con- 
lenlH  may  bo  sot  forth  at  length,  leaving  the  other  party  if  she  pleases 

(m)  PHhiek  v.  ratriek,  3  Phill.  R.  496.  (r)  S  Chitty,  Pr.  L.  489,490. 

(J)  II  an  0Hti$r  r.   W'«i  r«iM*«r,  a  CUtk.  &       C»)  1  Higg.  Con^  R.  278. 
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to  piNkluce  the  letter.(tt)  '  In  matrimoDial  suits  the  libel  must  contain 
all  the  facts  that  can  by  diligence  be  ascertained  at  the  time,^  and  sub- 
sequently, new  facts  only  which  are  nearly  conclusive  of  guilt  can  be 
pleaded.(x)  But  thougn  the  whole  substantive  case  should  be  at 
once  brought  before  the  court,  yet  where  it  is  clearly  shown  that  the 
facts  could  not  have  been  sooner  pleaded,  additional  articles  may  be 
given  in.(y)  In  suits  for  adultery  the  party  is  not  bound  to  the  con- 
tents of  his  original  libel,  but  it  has  been  constantly  held  that  fresh 
acts  of  adultery  may  be  pleaded  siipplementarily,  and  that  a  sentence 
may  be  obtained  on  facts  not  existing  at  the  commencement  of  the 
suit.(:)  In  a  suit  for  separation  by  reason  of  the  wife's  adultery, 
although  publication  has  passed,  the  court,  on  an  affidavit  that  mate- 
rial facts  are  newly  discovered,  may  in  its  discretion,  allow  the  cause 
to  be  opened  for  the  purpose  of  pleading  further  adullery.(a)  Adul- 
tery committed  by  either  the  husband  or  wife  at  any  time  before 
sentence,  will  bar  a  sentence  of  separation  at  the  suit  of  the  other 
party,  or  *will  compel  the  court  to  dismiss  both  parties,  r  %4qq  i 
aduhery  being  mutually  or  reciprocally  charged  in   the  '^  ■■ 

cause  ;  and  courts  must  permit  either  of  such  parties  to  plead  adultery 
against  the  other,  in  any  stage  of  such  a  cause,  whether  before  or  after 
publication,  and  how  long  soever  this  may  have  passed,  or  the  cause 
may  have  been  depending,  it  being  certified  to  have  been  pleaded  with- 
in a  reasonable  time  after  coming  to  the  proponent's  knowledge.(6) 

In  a  suit  by  a  husband  for  divorce  on  the  ground  of  adultery,  if  the 
wife's  allegation  responsive  to  the  libel  plead  that  adultery  was  com- 
mitted by  the  husband,  he  may  meet  the  same  by  a  defensive  plea, 
and  then  the  wife  may  afterwards  offer  additional  articles  negativing 
part  of  the  husband's  defensive  allegation,  and  the  latter  will  be  admis- 
sible although  a  fourth  allegation,  because  they  may  afford  the  court 
better  means  of  arriving  at  a  just  conclusion.(c)  It  is  perfectly  well 
settled  that  cruelty  cannot  be  pleaded  by  the  wife  in  bar  of  a  charge 
of  nduhery.(d)  A  libel  pleading  specific  acts  of  adultery  and  cruelty 
can  only  be  rejected  in  toto  on  one  of  two  grounds : — 1st,  that  the 
plea  on  the  face  of  it  shows  a  case  impossible  of  proof;  2nd,  that  it 
evidently  appears  from  the  facts  pleaded,  that  the  party  complaining 
has  barred  herself. (e)  Where  a  libel  pleaded  facts,  1st,  to  establish 
the  adultery  of  the  wife;  2nd,  to  show  that  the  husband  had  not  for- 
feited his  claim  to  relief  by  misconduct — the  court  directed  parts  to 
be  reformed,  on  the  several  grounds  of  too  sreat  minuteness,  hearsay* 
and  pleading  the  contents  of  a  letter  not  exhibited  nor  accounted  for» 


(»)  Crofi  V.  Cnfi,  3  Htgg.  Eccl.  R.  315  in  the  ci?il  law  eam§m  miniptmm  conduditur 

— 317.  contra  judicem^  Oughion,  tit  117.  a.  3,  ni. 

(x)  Story  V.  Sloru,  3  Hagg.  Eccl.  R.  738.  *•  Quoad  judiccro,*'  aaya  Gail,  •♦  ntmqaam  tn 

(y)  Mooroom  ?.  JVoaraom,  3   Hagg.  EccL  eauom  iwuluditurf  ei  ideo  ex  <ffieio  coMltt- 

K.  97.  oionem  teicindere^  ulteria** 

{X)  Nfwion  ?.  Newion,  Cons.  1781,  cited  (6)  Briteo  v.  Brioeo,  2  Add.  R.  950. 

m  Middleton  f .  Middlelon,  2  Hugg.  ljk:cl.  R.  (c)  Serjeani  ▼.  SerjeanU  Cona.  Court,  Jane 

8uppl.  136;  aee    Webb  v.    Webb,  I    Hugg.  27, 1834, 2  Chitty's  Pr.  L.  462. 

Eccl  R.  .149.  {d)  Harru  y.  Hani*^  2  Hagg.  EccL  R. 

(«)  MiddUtom  t.  MiddUion,'2  Hagg.  Eccl.  41 1. 

R.Suppl.  134;  aee  Hamerton  ▼.  Hamrrton,  (e)  Popkin  v.  Popkin^  1  Hagg.  Eccl.  R. 

2  Hagg.  EccL  R.  94.    It  ia  a  known  maxim  76.%  Suppl. 

August,  184L—T 
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and  admitted  the  renU(f)  The  libel  in  a  suit  for  cruelty  and  adulteiyt 
disclosing  the  existence  of  a  fornner  suit  between  the  same  parties, 
partly  on  the  same  facts,  and  that  such  former  suit  was  appealed,  and 
in  the  superior  court  dismissed  by  consent  before  sentence,  it  was 
held  that  the  inferior  court  could  not  determine  as  to  the  admis* 
r  «.Q,  -|  sibility  of  such  libel,  the  inhibition  in  the  former  suit  not 
*■  ^  *having  been  expressly  relaxed.(g)    The  court  is  entitled 

to  exercise  a  discretion  as  to  what  part  of  a  libel  may  or  may  not  be 
unnecessary,  yet  it  is  a  discretion  very  considerably  restricted.  It 
cannot  exclude  substantial  facts.  If  twenty  facts  of  adultery  were 
pleaded,  though  one  might  be  sufficient  to  entitle  the  husband  to  his 
remedy,  the  court  would  hesitate  before  it  struck  out  one  of  them. 
It  cannot  foresee  to  what  extent  the  husband  is  in  possession  of  evi* 
dence,  nor  in  what  particular  instances  the  averments  of  the  hbel  may 
be  proved ;  and  it  would  be  extremely  dangerous,  and  as  it  seems, 
going  beyond  all  precedents,  to  strike  out  that  which  must  be  admitted 
to  be  a  very  material  point  towards  enabling  the  court  to  arrive  at  a 
satisfactory  conclusion  on  the  case.(A)  The  wantonly  pleading  mat- 
ter which  has  not  been  proved  by  the  wife  in  a  suit  for  adultery  may 
a  fleet  part  of  the  costs.  Although  the  wife  has  an  independent  income 
she  will  be  entitled  to  costs  where  she  has  established  the  case,  not- 
withstanding the  insufficiency  of  the  husband's  fortune.(i)  In  a  cause 
for  a  divorce  by  reason  of  adultery,  brought  by  the  husbaod  against 
the  wife,  where  the  parties  had  separated  by  agreement,  the  libel 
charged  the  woman  with  cohabiting  in  an  adulterous  intercourse,  and 
also  pleaded  a  pretended  marriage  with  the  adulterer,  and  exhibited 
u  copy  of  the  entry  of  such  marriage.  It  was  objected  that  this  mar- 
riage being  bigamy  and  a  felonious  act  could  not  be  pleaded  in  the 
ecclesiastical  court.  The  court  held  the  marriage,  though  amounting 
to  a  felony,  if  criminally  prosecuted,  would  afford  a  strong  presump- 
tion, and  corroborate  the  other  evidence  that  might  bet)flered  as  to 
the  charge  of  adultery,  for  if  the  parties  had  performed  the  ceremony 
o(  marriage  in  a  church,  and  had  since  lived  together  ostensibly  as 
limn  and  wife,  that  fact  so  assisted  by  the  subsequent  cohabitation, 
wuM  strong  presumptive  evidence  of  an  adulterous  intercourse,  and 
waii  theretV)re  proper  to  be  pleaded.(j') 

I  ♦  lO'i  1  ^•'^^tenuptial  Incontinence.'] — The  wife's  incontinence 
I  -I  in  her  single  state  cannot  be  pleaded  in  the  first  instance, 

by  the  husband  in  a  suit  for  a  separation  a  mensa  et  thoro,  by  reason 
t\(  adultery  against  the  wife.(il)  It  may  possibly  be  a  defence  in  a 
liuit  tor  restitution  of  conjugal  rights,(/}  in  justification  of  the  husband, 
where  the  wife  sets  up  a  plea  of  malicious  desertion. 

Letters.] — Letters  of  the  husband  exhibited  by  the  wife  are  evidence 
against  him,  and  explanations  therein  contained  of  his  conduct  with 
respect  to  the  matter  charged,  are  to  be  taken  into  the  court's  consi- 


(  f)  ^^fl  ▼•  Croft,  3  Haf g.  Ecel.  R.  310.  tee  BrtmUy  ▼.  BromUy^  lb.  141, n.:  ante,  p. 

it)  5WiylA  f.  SmyCA,  4  iJiff.  Ecd.  R.  223—231. 
*lir  (k)  Perrin  ▼.  Peiriii,  1  AddaiM  K.  1 ;  S 

th)  Cnfl  V.  Cr^n,  3  Htrf. EocL  R.  321.  Phill   127 ;  tee  2  Addami,  306,  n.;  ante, 

II)  mihust  ?.  AiUtmx,  1  Huf.  (Vnm.  R.  383 ;  Bf»f  ▼.  Beti,  I  Addamt,  411. 
•?f*,  (I7U.  (0  1  Uagg.  Coos.  a.  373. 

f//  ^§k  r.  AfiMvl,  2  Hiff.Cont.  R.  140; 
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deration,  but  other  statements  therein  are  not  evidence  for  the  hus- 
dand,  at  least  in  debating  the  admissibility  of  the  plea.(m)  After  pub- 
lication, in  a  suit  for  separation  for  the  husband's  adultery,  the  court 
will  not,  in  the  first  instance,  delay  the  hearing,  in  order  that  the  wife 
may  counterplead  her  letters  annexed  to  the  husband's  interrogato- 
ries, from  which  connivance  par  delictum,  (neither  pleaded)  is  to  be 
inferred ;  but  it  seems  that  it  will  not  ultimately  allow  her  to  be 
barred  by  reason  of  such  letters,  without  affording  her  an  opportunity 
of  explaining  them.  The  court  would  not  before  the  hearing  rescind 
the  conclusion,  in  order  to  admit  an  allegation  counterpleading  letters 
annexed  to  the  interrogatories,  nor  would  it  direct  such  letters  to  be 
disannexed ;  but  it  seems  that  if  at  the  hearing  the  letters  appear 
important,  it  will  then  allow  the  admissibility  of  the  allegation  to  be 
deDated.(n) 

Reicindin^  the  Conclusion  of  the  Cause."] — In  a  suit  for  separation 
by  reason  of  the  wife's  adultery,  the  conclusion  of  the  cause  may  be 
rescinded  generally,  if  the  court  is  of  opinion,  afler  argument,  that 
adultery  is  not  sufficiently  proved. (o)  So  in  a  testamentary  cause,  the 
court,  after  hearing  the  argument  and  delivering  its  opinion  of  the 
insufficiency  of  the  evidence,  may  rescind  the  conclusion,  in  order 
that  the  identity  of  the  alleged  testator  may  be  pleaded  ^  ^^am  i 
aod  proved.(p)     The  ^conclusion  of  a  cause  was  rescind- 1-  J 

ed,  to  allow  the  production  of  proof  of  the  testator's  handwriting.(9) 
And  in  a  suit  for  a  seaman's  wages,  the  judge  may  properly  rescind 
the  conclusion  of  the  cause  for  the  admission  of  further  evidence.(r) 

In  suits  for  adultery,  the  conclusion  of  the  cause  has  been  rescinded 
in  some  cases,  in  order  to  prove  identity  where  there  had  been  proof 

E'ven  of  guilt.  In  Donellan  v.  Donellan,{s)  a  criminal  connection 
itween  a  man  and  woman  was  proved :  the  circumstances  esta- 
blished would  have  satisfied  a  court  of  common  law,  and  were  suffi- 
cient to  impress  any  mind  with  a  moral  conviction  of  the  ffuilt  of  the 
wife,  but  there  was  no  proof  of  her  identity ;  and  the  only  question 
was,  whether  the  woman  in  the  lodgings  was  the  partv  in  the  cause. 
In  a  suit  for  separation  by  reason  of  the  wife's  adultery,  after  the 
arguments  of  counsel  are  closed,  and  after  the  court  has  delivered  its 
opinion  that  the  evidence  did  not  prove  the  charge  of  adultery, 
although  it  established  against  her  a  case  of  great  improprietv  and 
culpability,  it  is  a  fit  exercise  of  discretion  to  rescind  the  conclusion 
of  the  cause  for  the  purpose  of  admitting  an  allegation  pleading  fur- 
ther matter  to  establish  the  wife's  euilt.(r)  Where  no  indecent  fami- 
liarity, proximate  act,  or  personal  freedom  (except  two  kisses,)  and  no 
circumstances  inferring  adultery  are  proved,  letters  from  the  alleged 
paramour,  found  in  the  wife's  possession,  but  not  necessarily  implying 
the  commission  of  adultery,  will  not  support  a  sentence  of  separation 
by  reason  of  her  adultery ;  but  if  the  evidence  raises  a  suspicion  that 

(m)  Netld  Y.  Neeld,  4  Hagfr.  EooL  R.  267.  415. 

(II)  Turton  w.  Turton,  3  Hagg.  EccL  R.        iq)  Shawneof  ▼.  AlUn^l  Lee'i  R.  9. 
343. 346.  (r)  HenUy  y.  MorrtMon,  3  Hagg.  Eod.  R. 

(•)  DtrntHUn  ▼.  DmdJUtn^  3  Hagg.  EccL  Sappl.  147. 
R.  SoppL  144.  (•}  3  Hagg.  Eccl  R.  Sappl.  144. 

( ji)  CargiU  ? .  Sjpence,  3  Hagg.  Eccl.  R.        (<)  HamerUm,  .v.  HmmettM^^  H»^«l«&» 

BoppL  146;  Smiih  r.  SmiiAwn,  2  JLee*s  R.  R.  618. 
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an  adulterous  intercourse  is  carrriogon  between  the  parties  accusedt 
the  court  may,  upon  affidavits*  rescind  the  conclusion,  and  allow  the 
husband  to  gii^e  in  an  allegation.(ic)  On  a  suggestion  that  a  charge 
of  collusion  and  connivance,  raised  in  argument  on  his  own  evidence, 
was  a  surprise  on  the  husband,  there  being  no  counter  plea  or  inter- 
rogatories, the  court  refused  to  rescind  the  conclusion,  in  order  that 
r  •404  1  '^"^"  might  be  pleaded,  holding  that  *thc  husband  was 
I-  -1  bound  toffuard  himself  against  suggestions  arising  not 

merely  on  the  plea  of  the  other  party,  but  on  ms  own  eTidence.(a;) 
The  court  refused  to  rescind  the  conclusion  of  a  cause  of  nullity  of 
marriage,  where  the  libel  was  not  proved^)  It  seems  doubtful 
whether  the  court  has  power  to  rescind  the  conclusion  of  a  cause, 
after  ientenee^  against  the  sense  and  consent  of  the  party  for  whom 
it  was  given.(z) 

Prof  of  a  valid  Marriage  J\ — In  suits  by  reason  of  adultery,,  the 
first  point  to  be  established  is  a  valid  marriage ;  for  there  can  be  no 
adultery  if  there  is  no  marriage.  The  fact  of  the  legality  of  the  mar* 
riage  may  be  contested ;  and  if  it  be  not,  the  form  of  the  sentence  io 
a  suit  for  divorce  by  reason  of  adultery  pronounces  that  there  has 
been  a  true  and  lawful  marriage  as  well  as  a  violation  of  iL(a)  Where 
in  answer  to  a  libel  for  adultery,  the  marriage  is  asserted  to  have  been 
illegal,  the  preliminary  question  as  to  the  legality  or  illegality  of  the 
marria^  must  be  decided  before  the  husband  is  put  to  the  expenae  of 
examinmg  witnesses  on  the  libel.(&)  Plea  of  a  former  marriage  is  m 
good  ground  for  staying  proceedings.  The  question  of  the  fonner 
marriage  must  be  determined  previously  to  entering  upon  the  question 
of  adultery, (c)  and  if  a  previous  marriage  be  established,  it  will  bar 
the  suit.(iQ 

Separation  not  decreed  for  Misconduct  ihart  of  MulteryJi — ^Tha 
court  cannot  separate  on  improper  conduct  short  of  actual  adulto-y. 
The  law  does  not  require  direct  evidence  of  the  very  act  committed 
at  a  specific  time  and  place;  but  the  court  must  be  satisfied  that  actual 
adultery  has  been  committed .(e)  Where  there  is  proof  of  indecent 
familiarity  between  the  parties,  or  if  the  court  is  in  any  way  satisfied 
that  undue  intimacy  subsisted  between  them,  then  the  court  will  much 
f  MOd  1  ^^^^  easily  draw  the  conclusion  that  where  the  facilities 
I-  -I  ^were  so  great,  and  the  opportunity  of  access  so  easy,  the- 

crime  of  adultery  might  have  been  committed.(/) 

Evidence  of  Adtdtery.^ — It  will  be  proper  in  this  place  briefly  to 
advert  to  the  rules  of  evidence  which  are  adopted  and  acted  on  ia 
the  ecclesiastical  courts  with  respect  to  the  fact  of  adultery  having 
been  committed.  Adultery  being  an  act  of  darkness  and  of  great 
secrecy,  can  hardly  be  proved  by  any  direct  means ;  therefoie  in 
relation  to  the  proof  of  adultery,  by  reason  of  such  difficulty,  it  happena 

(II)  HamnUn  ?.  HamerUm,  3  Htgg.  EccL        (b)  Mayhew  v.  Mmykew,  3  Phill.  R.  1 1. 

R.  a  r.    ,  n  ,oo        <*^  J?r^  '''  WoUeley,  1  Lee*.  R.  616. 

(X)  Crtwe  ?.  Crew,  3  Hm.  EccL  R.  183.        (rf)  3  Lee.  476. 

(y)  Nok€§  w.  MUward,  9  AidmuM**  R.  402.        (e)  HamerUm  v.  Hamerton,  9  Han.  EccL 

(«)  Lawrenet  ?.  Maud,  1  Addami**  R.    R.  14;  Rix  v.  /Jtx,3  H«gg.  EccL  it  74. 

(g)  Owett  w.8kipU^,UEMig.  Cant.  R.    379.  "   ^^ 

S2Sf;  tee  A/UOePuer.  50. 
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that  presumptive  evidence  alone  is  sufficient  proof;  and  this  presumptive 
proof  is  collected  and  inferred  ex  aciibus  propinquis^  that  is  to  say» 
from  the  proximity  and  nearness  of  the  acts;  and  thus  adultery  may 
be  proved  by  such  inferences  as  are  received  and  approved  of  either 
by  law  or  nature.(fi-)  In  Williams  v.  WUliamsy(h)  Lord  Stowell  said, 
••  it  is  undoublecfly  true,  that  direct  evidence  of  the  fact  is  not 
required,  as  it  would  render  the  relief  of  the  husband  almost  imprac- 
ticable ;  but  I  take  the  rule  to  be,  that  there  must  be  such  proximate 
circumstances  proved  as  by  former  decisions,  or  in  their  own  nature 
and  tendency,  satisfy  the  legal  conviction  of  the  court  that  the 
criminal  act  has  been  comniiited.  The  court  will  look  with  great 
satisfaction  to  the  authority  of  established  precedents;  but  where 
these  fail,  it  must  find  its  way  as  well  as  it  can  by  its  own  reasoning 
DO  the  particular  circumstances  of  the  case."  The  same  learned 
judge  also  said,  '*  It  is  a  fundamental  rule  of  evidence  upon  this 
subject,  that  it  is  not  necessary  to  prove  the  direct  fact  of  adultery, 
because  if  it  were  otherwise,  there  is  not  one  case  in  a  hundred  in 
which  that  proof  would  be  attainable ;  it  is  very  rarely  indeed  that 
the  parlies  are  surprised  in  the  direct  fact  of  adultery.  In  every  case 
almost  the  fact  is  inferred  from  circumstances  that  lead  to  it  by  fair 
iuferencc  as  a  necessary  conclusion,  and  unless  this  were  the  case, 
and  unless  this  were  so  held,  no  protection  whatever  could  be  given 
to  marital  rights.  What  are  the  circumstances  which  lead  to  such  a 
conclusion  cannot  be  laid  down  universally,  though  many  of  them  of 
a  more  obvious  nature,  and  of  mote  frequent  occurrence,  are  to  be 
'*fouod  in  the  ancient  books ;  at  the  same  time  it  is  impos-  r  ^  .q^  i 
aible  to  indicate  them  universally,  because  they  may  be  ^  -' 

infinitely  diversified  by  the  situation  and  character  of  the  parties,  by 
the  state  of  general  manners,  and  by  many  other  incidental  circuin- 
staoces  apparently  slight  and  delicate  in  themselves,  but  which  may 
have  most  important  bearings  in  decisions  upon  the  particular  case. 
The  only  general  rule  that  can  be  laid  down  upon  the  subject  is,  that 
the  circumstances  must  be  such  as  would  lead  the  guarded  discretion 
of  a  reasonable  and  just  man  to  the  conclusion  ;  for  it  is  not  to  lead 
a  rash  and  intemperate  judgment  moving  upon  appearances  that  arc 
equally  capable  of  two  interpretations ;  neither  is  it  to  be  a  matter  of 
artificial  reasoning,  judging  upon  such  things  difierently  from  what 
would  strike  the  careful  and  cautious  consideration  of  a  discreet  man. 
The  facts  are  not  of  a  technical  nature;  they  are  facts  determinable 
upon  common  grounds  of  reason,  and  courts  of  justice  would  wander 
very  much  from  their  proper  office,  of  giving  protection  to  the  rights 
of  mankind,  if  they  let  themselves  loose  to  subtleties  and  remote  and 
artificial  reasonings  upon  such  subjects.  Upon  such  subjects  the 
rational  and  legal  interpretation  must  be  the  same.  It  is  the  conse- 
quence of  this  rule  that  it  is  not  necessary  to  prove  a  fact  of  adultery 
io  time  and  place ;  circumstances  need  not  be  so  specially  proved  as 
to  produce  the  conclusion  that  the  fact  of  adultery  was  committed  at 
that  particular  hour,  or  in  that  particular  room ;  general  cohabitation 
has  been  deemed  enough,  and  acted  upon  repeatedly  as  sufficient 

{g)  AyUfie,  F«rer.  44, 45.  (i)  I  Haffg.  Cons.  R.  399. 
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proof  of  the  fact  of  adultery.(t)  To  prevent*  however,  the  poraibility 
of  being  misled  by  equivocal  appearances,  the  court  will  always 
travel  to  the  conclusion  with  every  necessary  caution ;  whilst  on  the 
other  hand  it  will  be  careful  not  to  suffer  the  object  of  the  law  to  be 
eluded  by  any  combination  of  parties  to  keep  without  the  reach  of 
direct  and  positive  proof.  If  then  proof  of  a  specific  act  is  not 
necessary,  it  is  equally  unnecessary  that  a  confession,  if  there  be  one, 
should  apply  to  a  particular  time  and  place.  The  confession,  if  gen- 
r  M07  1  ^^^^*  would  apply  to  all  times  and  places  at  which  it  *might 
I-  •>  appear  probable,  in  proof,  that  the  fact  might  have  taken 

Elace.  Another  principle  is  equally  clear,  that  confession  alone  caonot 
e  received,  so  savs  the  canon  ;(j)  for  without  this  restriction  there 
would  be  no  check  upon  the  collusion  and  imposition  that  might  be 
practised  on  the  court.(A)  But  a  confession  may  be  received,  accom- 
panied by  collateral  evidence,  which  when  taken  together,  form  the 
strongest  proof  possible.(/) 

The  court  will  not  in  a  clear  case  require  a  superabundance  of 
proof;  therefore  if  adultery  continued  many  years,  attended  with 
pregnancv,  and  the  birth  of  a  child  during  the  husband's  absence,  be 
pleaded,  it  is  useless  to  prove  more  than  a  few  facts,  such  as  the 
Inrth  of  a  child,  identity,  and  non-access.(m)  A  long  adulterous  inter- 
course  and  cohabitation  of  the  husband,  the  birth,  maintenance,  and 
acknowledgment  of  a  child,  may  be  pleaded,  if  there  is  nothing  that 
necessarily  affects  the  wife  with  a  knowledge  thereof.(n) 

80  where  the  husband's  adultery  is  to  be  proved  by  the  pregnancy  of 
other  women,  and  the  acknowledgment  of  children,  it  is  not  neces- 
sary to  plead  particular  acts  of  adultery.(o)  Where  the  evidence 
did  not  amount  to  judicial  proof  of  the  wife's  adultery,  but  her  conduct 
had  been  so  culpable  as  to  raise  strong  suspicions  of  criminality,  and 
induce  the  court  to  rescind  the  conclusion  to  admit  fresh  evidence, 
proof  that  during  the  progress  of  the  suit  the  alleged  particeps  crim* 
f tti#  had  frcf|uently  visited  her  alone,  and  remained  late  at  night,  will, 
r.ouplod  with  the  former  evidence,  be  sufficient  to  found  a  sentence  of 
separation.(p)  A  separation  was  decreed  in  a  suit  for  restitution  of 
conjugal  rights,  brought  by  the  wife,  in  whic)i  the  husband  pleaded 
her  adultery  and  proved  gross  impropriety  of  conduct,  absence  from 
home  (unaccounted  for),  letters  from  her,  containing  admissions  of 
guilt,  and  endeavours  to  induce  individuals  to  give  false  representa- 
tion as  to  where  she  slept,  although  the  exact  place  where  the  adul- 
tery was  committed  was  not  proved.(f )  If  tlie  ffuilt  of  the  husband 
r  ^.QQ  1  *in  a  suit  by  the  wife,  is  once  established,  and  he  seeks 
L  J  to  deprive  her  of  her  remedy  by  imputing  to  her  a  crimi« 

inal  charge  of  any  kind,  such  charge  must  be  established  by  evidence 

(t)  LMcdtiiT.Irfwedra,  2  Hiffff.  Codi.il  (n)  ITAguilmr  ?.  ITAMuUmr.  1    Han. 

3.4.  Ecd.  777,  Soppl.                                    " 

{j)  Cinon,  105.  (•)  Dmrumt  ?.  Durmwt^  1  Hagf.  EccL  R. 

{k)  Burgett  ?.  BurgtMM^  2  Hagf.  Cam.  R.  746. 

187.  (p)  HbMcrfM  ?.  AMcrltB,  3  Hagi.  EocL 

(/)  Rec  poal,  p.  410-412.  R.  1.                                         ^^ 

im)  ilieh»rd$9H  ▼.  RiekMrdmmt  1  Hagg.  (9)  Owen  t.  Ovca,  4   Hafv.  EocL  R. 
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which  admits  of  no  dispute.(r)  The  court  must  receive  the  evidence 
of  friends,  dependants,  and  servants,  who  can  alone  speak  as  to 
domestic  conduct,  with  some  dntwbacks.(«)  In  examining  evidence 
and  proofs  the  court  must  not  take  the  charge  insulated  and  detached, 
but  the  whole  together,  and  must  consider  what  has  been  the  admit- 
ted conduct  of  the  party  under  similar  circumsrances.(0  The  wit- 
nesses should  be  required  to  answer  their  belief  or  impression  as  to 
whether  adultery  has  been  committed  or  not,  though  the  court  cannot 
rely  on  such  opinion.(u) 

General  Cohabitation  of  PardesJ] — The  act  of  adultery  may  be 
inferred  from  the  general  cohabitation  of  the  parties,  so  as  to  exclude 
the  necessity  of  proof  of  particular  facts,  although  the  parties  have 
separate  bed&(v)  It  may  be  possible  that  persons  of  peculiar  and 
eccentric  disposition  or  habits,  may  live  together  in  such  manner 
without  actual  criminal  connexion ;  and  it  is  physically  possible  that 
persons  may  be  in  the  same  bed  together  without  criminal  inter- 
course. Courts  of  justice  however  cannot  proceed  on  such  ground  ; 
finding  persons  in  such  a  situation  as  presumes  guilt  generally^  they 
must  presume  it  in  all  cases  attended  with  those  circumstances. 
They  cannot  adopt  the  extravagant  professions  of  Platonism  for  the 
principles  of  their  decisions.(u7) 

Lord  Stowell  observed,  *' there  may  be  imprudence  of  difierent 
kinds  and  degrees,  and  there  are  degrees  of  imprudence  from  which 
a  court  of  justice  will  infer  guilt.  Here  are  visits,  which  are 
described  by  her  confidential  servant  as  made  in  such  a  manner  that 
did  not  deceive  her.  At  Farnham,  near  Bury,  the  same  witness  says 
'  that  he  had  a  bed  in  the  house  constantly  for  three-i]uarters  of  a 
year.'  Another  witness  says  •  he  lived  there.'  For  a  long  lime, 
wherever  she  is,  he  ^is  there  also ;  and  there  is  one  con-  ^  i^aoq  i 
sideration,  which  extends  over  the  whole  history,  which  ^  ) 

is,  that  here  is  a  young  woman  separated  from  her  husband,  and  a 
young  officer  constantly  together.  They  are  living  in  the  same 
house,  though  under  the  bare  appearance  of  separate  beds.  What  is 
this  state  of  cohabitation?  I  am  not  afraid  to  say  that  separation 
might  justly  follow  from  this  alone,  and  that  this  might  be  the  legal 
proof  from  which  the  court  will  presume  guilt,  for  courts  of  justice 
must  not  be  duped.  They  will  judge  of  facts,  as  other  men  of  dis- 
cernment, exercising  a  sound  and  sober  judgment,  on  circumstances 
that  are  duly  proved  before  them.  That  a  young  woman,  estranged 
from  her  husband,  and  a  young  officer,  should  be  living  together  for 
months,  and  at  difierent  places,  though  under  the  ffimsy  disguise  of 
'separate  beds,  and  that  courts  of  justice  should  not  put  upon  such 
intimacy  the  construction  which  every  body  else  would  put  upon  it, 
would  be  monstrous."(x) 

According  to  the  doctrine  of  the  ecclesiastical  court,  and  accord- 

(r)  7\irtoii  y.  TVirton,  3  Hagg.  EccL  R.  ]2a 

3S0.  (o)  Lneden  r,  Lontdem^  9  Hag?.  Com. 

(«)  lyAgvilar  y.  lyAguUmr,  1    flagg.  R.  4 ;  Cadogan  v.  Caiogmn  and  tUMim  y. 

EccL  R.  7&,  SoppL  JSu/toa,  ib.  n. 

(I)  DmratA  y.  DwraiU^  1  Hagg.  EooL  R.  (tp)  2  Hagg.  Cona.  R.  S,  n. 

748,  SuppL  (x)  CkamGn  y.  CAoMkrti  1  Haf^.  C«da. 

(»)  CrctM  Y.  CreiM,  3  Hagg.  EocL  R.  Rap.44i|4i&. 
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ing  to  all  the  principles  in  similar  cases,  if  it  can  be  once  shown  that 
the  parties  had  been  cohabiting  in  an  illicit  connection,  it  must  be 
presumed,  if  they  are  still  living  under  the  same  roof,  that  the  crimi- 
nal intercourse  subsists,  notwithstanding  those  under  the  same  roof 
are  not  prepared  to  depose  to  that  fact.(y) 

In  cases  of  adultery  proof  bv  two  witnesses  to  distinct  facts  is  suf- 
ficient to  found  a  sentence  of  divorce.  In  support  of  a  charge  of 
adultery,  one  clear  and  unimpeached  witness  and  circumstances  in 
corroboration  are  all  that  the  law  requires.(2) 

Going  to  a  Brothel,'] — The  wife's  goinff  to  a  brothel  with  another 
man  is  evidence  of  adultery.     It  is  hardly  to  be  conceived  that  a 
woman  would  go  to  such  a  place  but  for  a  criminal  purpose.(a) 
r    *410    1  seems  that  going  to  a  brothel,  and  remaining  alone 

^  J  for  a  ^considerable  time  in  a  room  with  a  common  pros- 

titute, 18  sufficient  evidence  from  which  to  infer  adultery.  A  married 
man  going  to  a  brothel,  knowing  it  to  be  a  house  of  that  description, 
raises  a  suspicion  of  adultery,  necessary  to  be  rebutted  by  the  very 
best  evidence.(6)  When  the  charge  is  of  keeping  certain  specific 
houses,  to  which  the  husband  took  divers  loose  women,  it  is  sufficient 
to  specify  the  places  without  specification  of  time.(c) 

yisits  at  the  Private  Lodgings  of  a  ManJ] — The  law  has  not  affixed 
tlie  same  imputation  on  the  visit  of  a  married  woman  at  a  single 
man's  lodging  or  house  as  on  going  to  a  brothel.  Such  Visits  may 
be  very  improper,  but  the  court  must  be  satisfied  in  its  legal  judg- 
ment that  the  woman  has  transgressed,  not  only  the  bounds  of  deli- 
cacy, but  of  duty.  In  the  absence  therefore  of  other  circumstances, 
to  induce  an  inference  of  guilt,  it  will  not  arise  from  such  a  visit, 
where  there  is  no  evidence  of  any  improper  conduct  or  behaviour  of 
the  parties  during  such  visit.((/)  In  a  case  at  common  law,  the  visit 
of  the  wife  to  a  single  man's  house,  combined  with  other  circumstan- 
ces, were  held  sufficient.  In  that  case  the  windows  were  shdt,  and 
there  were  letters  which  could  not  otherwise  be  explained.(s) 

Venereal  Disease.] — The  venereal  disease,  long  after  marriage,  is 
prima  facie  evidence  of  adultery.(/)  The  husband's  attempts,  when 
aflected  with  venereal  disease,  to  force  his  wife  to  his  bed,  is  of  a 
mixed  nature,  partly  cruelty,  and  partly  evidence  of  adultery,  and 
would  remove  condonation  of  either.(g') 

Confession  of  Adultery] — Confession  generally  ranks  high  in  the 
scale  of  evidence ;  what  is  taken  pro  confesso  is  considered  as  indubi- 
table proof*    The  plea  of  guilty  oy  the*  party  accused  excludes  fur- 

(y)  TWriM  ?.  TVrtoN,  3  Higg.  EccL  R.  719, 790,  SappL 

350.  (e)  ITAgmUmr  y.  ITAguilmr,   I   Htfif. 

(•)  JTrandb  y.  Kenriek^  4  Hagg.  EecL  R.  EccL  R.  777,  SoppL  & 

130.  136.    See  Cnmpion  v.  ButUr,  1  Hmgg.  {d)  WUtimms  y.  mttiraw,  1  Hagf  .  Cons. 

(Imw.  R.  4ti0;   HmUking  y.  DemsnlM,  ih.  R.  303. 

Hit  BlmH  Y.  JSfiDft,  ib.  280 ;  Ayliffe,  Parer.  (e)  RiekHt  y.  Tc«<or,  dtod  ib. 

61 .  (/)  Durmmt  y.  Dtvmnt,  1  Uagf.  Ecd.  R. 

(«)  Wmd  Y.  WM,  Del.  Noy.  25, 1789 ;  767.    Sepwatkn  was  decreed  at  the  nut  of 

4  lla|rf.  Keel.  R.  13a    See  Kemnekw,  Ken-  the  wiie  by  reasoo  of  the  adultery  of  Ui» 

flriki  Ik  I  l\mminf$  y.  Tlmmiiqft,  3  Hag;,  husband,  the  proof  being  the  oommanicitioQ 

Fh^mI.  II.  mi  I  lietWfn  Y.  Ler^den,  2  Hagg.  to  her  of  the  Yenoeal  diMMe.    C^tttU  y. 

I1hn«.  H.  V4,  115;  AMlew  y.  AwUtf^  1  Hagg.  CaOett,  1  Cnrleis,  678,  rsYerwd  by  the  Privy 

JlHif),  N»  7 IM I  AyiiMK  Pikt.  45.  Council,  Uth  Joly,  1840. 

/iy  ^0^0^  r.  AtUff,  i  liagg.  EocL  IL  {g)  Uid. 
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thcr  inquiry.  Habemus  conjitentem  reum  is  demonstrative,  unless 
indeed  nnotives  can  be  assigned  to  it.  But  though  confessions  will 
support  charges  of  the  highest  ♦nature,  as  treason,  mur-  r  ^.,.  -i 
der,  &c.,  they  are  not  alone  sufficient  to  establish  a  charge  •"  J 

of  aduliery.(A)  A  sentence  of  divorce  will  not  be  given  upon  the 
sole  confession  of  the  parties.  The  principle  upon  which  the  rule. is 
founded  is  a  fear  of  collusion  between  the  husband  and  the  wife.(t) 

To  prevent  fraud  in  these  cases,  the  practice  is  for  the  judge  (all 
persons,  especially  the  husband,  being  removed  apart,)  to  examine 
the  woman  as  to  the  truth  and  cause  of  her  confession,  and  to  ascer- 
tain  the  truth  by  all  other  lawful  ways  and  means.  If  there  be  fraud 
or  deceit,  or  a  probable  suspicion  of  it,  a  sentence  of  divorce  will 
not  be  granted,  unless  the  adultery  be  otherwise  satisfactorily 
proved,  (/u) 

The  105th  canon  having  required  Xhat  divorce  should  not  go  on 
confession  alone,  the  wife  must  give  a  negative  issue;  and  it  seems 
that  the  court  is  almost  bound  to  reject  an  affirmative  issue  in  a  suit 
for  separation  for  adultery,  the  husband  cannot  compel  the  wife 
either  to  give  in  a  plea  or  to  administer  iDterrogatorie8.(/) 

Confession  is  a  species  of  evidence,  which,  though  not  inadmissible 
in  cases  of  adultery,  is  to  be  regarded  with  great  *dis-  r    ^a\o     i    ' 
trust;  and  though  it  is  not  absolutely  excluded,  but  is  '-  ^ 

received  in  conjunction  with  other  circumstances,  yet  it  is  on  all 
occasions  to  be  most  accurately  weighed.(m)  Confession  of  adulteryt 
when  perfectly  free  from  all  taint  of  collusion,  when  confirmed  by 
circumstances  and  conduct,  ranks  amongst  the  highest  species  of 
evidence.(n)  It  was  stated  by  Lord  Stowell  that  the  court  was 
inclined  to  view  confession,  when  not  affected  by  collusion,  as  evi- 
dence of  the  greatest  importance.  At  one  time  a  confession,  proved 
to  the  satisfaction  of  the  court  to  be  perfectly  free  from  all  suspicion 
of  a  collusive  purpose,  was  admitted  as  sufficient  to  found  a  prayer 
for  mere  separation  a  mensa  et  thoroj  though  not  for  an  absolute 

(A)  1  llaggr.  Cons.  R.  304 ;  2  ib.  316.  See  tlie  weightiest,  and  therefore  require  the 

2  RqmcI  on  Crimes,  644-664.  greater  caation  when  they  come  to  be  han- 

(t)  Gibfi.  Cod.  534;   Ou^hton,  tit  213;  died  and  debated  in  jodgtnent ;  eapeciallj  in 

Conact  279,  280.    There  is  a  remarkable  causes  wherein  matrimonr,  having  been  in 

int'tance,  showing  the  ineipedicncy  of  pro-  the  church   duly  solemnized,    is    required 

Douncing  sentences  of  divorce  upon  the  sole  upon  any  suggestion  ot  pretext  whstsoefcr 

confession  of  the  parties.     A   prohibition  to  be  dissolved  or  annulled,  we  do  stricUjr 

was  prayed  on  bchulf  of  the  children,  who  chargl  and  enjoin  that  in  all  proceedings  in 

were  in  danger  to  be  bastardized  by  collu-  divorce  and  nullities  of   matrimony,  good 

sion  between  the  parties.    C.  married  Mary,  circumspection  snd  advice  be  used,  and  that 

and  had. children  by  her;  against  whom  it  the  truth  may  (as  far  as  possible)  be  sifted 

was  libelled  in   the  spiritual  court  that  he  out  by  the  deposition  of  witnesses,  and  oUier 

had    before    married    Anne,    the   sis^ter  of  lawful  proofs  and  evictions,  and  that  credit 

Mary ;  the  husband  and  Anne'  appear  and  be  not  given  to  the  sole  confession  of  ther 

confess  the  matter,  upon  which,  as  the  re-  parties  Uiemselves,  howsoever  taken  upon 

port  sets  forth,  a  sentence  of  divorce  was  to  oath,  either  within  or  without  the  court** 
pass,  whereas  in  truth  C  was  never  married        {k)  Conset  280.    See  Oughion,  tit  213. 
to  Anne,  but  it  was  a  contrivance  between        (/)  Cretse  v.  Crnot^  3  Hagg.  EccL  R.  13li 

faim  and  his  wife  to  get  themselves  divorced  133. 

af)cr  they  had  lived  together  sixteen  years;        cm)  WiUiamt  ?.  Williams^  1  Hagg.  Cons. 

2  Mod.  315;  Gibs.  Cud.  534.     The  105th  R.304. 
canon  is  as  follows : —  (n)  HarrU  v.  HarrU^  2  Ha^^.  Cai:\»  "^ 

**  Furasraoch  as  niatrimooial  caoses  have  40^,  410. 
been  always  reckoued  uad  repated  among 
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divorce  pro  dirimendo  matrimonii  vinculo,  so  as  to  enable  a  party  to 
fly  to  other  connexions;  but  it  seems  that  this  distinction  is  now  dis- 
regarded, and  the  same  rule  applied  indiscriminately  to  both  cnses.(o) 
As  the  rule  is  founded  upon  a  fear  of  collusion  between  the  husband 
and  the  wife,  it  seems  it  will  not  apply  where  the  wife  has  written 
letters  to  third  parties,  containing  confessions  of  her  guilt,  with  a 
view  of  the  same  being  kept  secret,  and  on  which  she  exercised  her 
ingenuity  how  to  account  for  her  absence  from  home,  and  thus  allay 
her  husband's  well-grounded  suspicions.(p)  The  confession  must  be 
free  from  ambiguity. (7)  But  it  need  not  apply  to  time  and  place. 
If  general,  it  will  apply  to  all  times  and  places,  at  which  it  might 
appear  probable,  in  proof,  that  the  fact  might  have  taken  place.(r) 

Confession  of  Particeps  Cr/min?5.]-^A  particeps  criminis  is  a  com- 
petent witness  to  prove  the  fact  of  adultery  ;{s)  and  his  confession  as 
connected  with  the  act  of  the  wife  has  been  admitted.(£)  The  declara- 
tion of  a  particeps  criminis  will  be  but  weak  evidence ;  but  in  the  case 
where  criminal  intention  is  fully  proved,  and  nothing  but  the  consent 
of  the  other  party  is  wanting,  the  conduct  of  such  a  person  is  evi- 
r  •413  1  dence  of  a  *most  stringent  kind  that  the  act  which  he  was 
^  ^  always   attempting    to  accomplish   has    actually   taken 

place.(u)  A  declaration  of  the  paramour  in  the  wife's  absence. that 
she  had  committed  adultery  previous  to  the  adultery  charged  in  the 
libel,  is  not  admissible ;  but  a  declaration  in  her  presence,  and  con- 
firmed by  her,  is  ;  and  the  court  cannot  reject  it  on  the  ground  of  its 
reflecting  on  third  parties,  nor  that  it  docs  not  establish  adultery  pre- 
vious to  the  charges  in  the  libel.(x)  Where  the  wife  is  charged  with 
adultery,  her  conduct  and  declarations,  on  a  confession  of  guilt  by 
the  alleged  particeps  criminis  being  communicated  to  her,  are  admis- 
sible evidence  in  behalf  of  the  husband. (y)  In  Burgess  v.  BurgesSf(a) 
a  declaration  of  this  kind  was  given  in  evidence,  and  that  evidence, 
though  objected  to,  was  received.  In  the  same  case,  in  reference  to 
a  letter  which  was  not  in  evidence  at  all,  but  which  the  party  charged 
with  the  adultery  had  received  from  the  person  wiih  whom  the 
alleged  adultery  was  committed,  and  which  she  had  shown  to  her 
maid-servant.  Lord  Stowell  said,  when  admitting  the  allegation  in 
which  this  transaction  was  pleaded,  *'  it  may  be  of  consequence  to 
know  how  the  wife  expressed  herself  on  this  occasion  ;  there  may  be 
something  of  joint  acknowledgment."  And  his  lordship,  after  stating 
that  the  husband  had  informed  his  wife  of  the  confession  of  her  par- 
amour, and  that  she  admitted  *'  it  was  true,"  says,  "  by  this  acknow- 
ledgment she  adopts  the  confession,  which  was  the  same  as  if  she  had 
confessed  it  originally  herself." 

Identity  of  Party.} — Care  must  be  taken  that  the  person  appearing 
and  confessing  the  adultery  is  not  some  supposititious  person,  satis- 

(•)  M9riim$r  ?.  Mortimer^  2  Higgr.  Cons.  223. 

R.  Si6.  (tt)  SoiUeux  v.  SoUUux,  1  Htigg.  Cdm, 

(II)  Owen  ▼.  Owen,  4  Hogg.  Eccl.  R.  261.  R.  376. 

iq)  WiUutmt  v.  WiUiamt,  1  Hagg.  Cons.  (x)  Croft  t.  Croft,  3  Hagg.   EecL  R. 

II.  m.  3ia 

it)  liumoo  ▼.  Burgeoo,  2  Hagg.  Cona.  R.        (y)  HartU  v.  /farrif,  2  Hagg.  Eed.  R. 
m,  207. 

/#/  /  llngg.  Com.  R.  148.  376.  {fL)  %  Bmn*  Okii.  R.  233^  934, 935^  d. 

^  hitrgtss  f .  BtirgtsSf  2  U«gg.  Cons.  E. 
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factory  evidence  must  therefore  be  adduced  as  to  the  identity  of  the 
party.(6) 

One  rule  upon  the  proof  of  identity  is,  that  it  is  to  be  r  ^aia  i 
♦proved,  not  merely  by  the  acknowledgment  to  the  officer  •-  J 

who  served  the  citation  and  by  the  appearance  of  the  party  in  the 
cause,  but  by  extrinsic  evidence.(c) 

Another  rule  is,  that  the  identity  must  be  proved  by  other  testimony 
than  that  of  the  parties  themselves,  it  must  be  proved  by  witnesses 
who  can  speak  to  the  facts  from  their  own  personal  knowledge.  In 
Searlev.  Price,{d)  Lord  Stowell  said,  "in  cases  of  adultery,  no  con- 
fession of  the  fact  can  be  admitted  alone,  and  in  cases  of  this  descrip- 
tion it  is  the  more  necessary  to  guard  against  the  imposition  of  making 
false  acknowledgments  to  obtain  a  separation.  A  married  person 
may  afterwards  wish  the  marriage  avoided  ;  for  this  purpose  a  former 
marriage  might  be  propounded  by  the  one  parly  and  admitted  by  the 
other;  but  the  court  could  not  rely  on  declarations  thus  made,  and 
that  too  on  oath,  in  furtherance  of  the  common  purposes.  They 
might  go  further,  by  substituting  false  parties,  who  might  admit  them- 
selves to  be  parties  in  the  cause  when  they  were  not,  and  various 
impositions  of  this  nature  might  be  resorted  to,  to  destroy  the  rights 
of  the  real  parties.  Even  a  decree  of  confrontation  would  not  pro- 
tect the  court  in  such  a  case,  as  the  real  parties  might  be  unknown  to 
the  officers  of  the  court  unknown  to  the  practisers,  and  certainly 
unknown  to  the  court  itself,  so  that  in  this  way  a  real  marriage 
might  be  set  aside  without  the  least  knowledge  on  the  part  of  those 
interested  in  it." 

Verdicts  in  an  action  for  Criminal  Conversation. ^e) — In  suits  by 
reason  of  adultery  it  is  usual  to  plead  in  the  ecclesiastical  courts  the 
verdict,  where  damages  have  been  obtained  against  the  adulterer,  but 
the  introduction  of  verdicts  was  long  resisted  in  that  court,  and  they 
are  now  introduced  merely  as  circumstantial  evidence.  Even  where 
an  action  which  fails  has  been  brought,  that  is  not  a  matter  from 
which  any  thing  can  be  drawn  to  the  prejudice  of  the  evidence  actu- 
ally adduced.  The  failure  of  the  action  may  arise  from  a  variety  of 
circumstances  not  apparent  to  the  ecclesiastical  judge.(/)  An  action 
•  at  law  for  the  recovery  of  damages  is  not  analogous  to  r  %A\n  n 
•proceedings  for  a  divorce.    It  is  not  brought  against  the  *■  J 

same  person,  but  against  the  adulterer,  for  the  injury  sustained ;  and 
where  the  husband  has  not  felt  the  injury,  no  damages,  or  at  least 
nominal  damages  only,  will  be  given.  But  in  the  ecclesiastical  court 
it  is  not  the  measure  of  the  injury  which  is  to  undergo  consideration, 
but  whether  the  complainant  is  entitled  to  a  separation  or  noL{g) 
The  verdict  is  not  evidence  against  the  woman,  it  is  introduced  into 

(6)  Conaet.  280.    Caveat  etiam  jadex  de  exploratam  habentes  diets  confitentia  muK- 

his  adulterii  volantariia  confeasioiiibua ;  ne  eria. — OughtoD,  tit.  313,  n.  5,  6. 

peraona  aupposititia  (quod   meia   diebua  bia  (c)  WiUiamB  ▼.  WiUiamt^  1  Hagg*  Conti 

novi)  coram  eo,  ad  adulteriam  libellutum  R.  305. 

eoofitendutn,  producatur,  quaravia  coram  eo  (f<)  2  Hagg.  Cona.  R.  189. 

allesetor,  earn  eaae  illioa  viri  uzorem,  qui  (e)  See  ante,  p.  387 — 394. 

divonium  petit    Hate  dolo,  et  frandi,  fiicile  (/)  Loteden  ?.  Looeden^  2  Ha|fr.  Cona. 

obriabit  jodez  (ai  de  eo  auapicatur)  curando  R.  51,  52;  aee  £tioe«  n.  Elwtt^  \  ^VCi<* 

nt  interaint  oonm  eOf  aale  mntentiip  prola-  Cona.  R.  288,  n. 

tionem,  penoam  MJJqum,  Sde  digna  notitiain  {g)  i  Ha(^.  Coda.  IL  V^^ 
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the  proceedings  to  satisfy  tlie  ecclesiastical  court  that  the  husband  hng 
honestly  endeavoured  to  obtain  all  the  redress  that  the  law  will 
aflbrd.(A)  In  ordinary  cases,  it  may  be  true,  that  a  verdict  for  dam- 
ages in  an  action  of  crim.  con.  has  little  or  no  weight  in  the  proceed- 
ings instituted  between  the  husband  and  wife  in  the  ecclesiastical 
court,  for  the  verdict  is  considered  as  res  inter  alios  acta ;  and  strictly 
and  technically  speaking,  it  is  so.  But  such  a  verdict  may  have 
some  weight  in  these  courts,  as  a  test  of  the  credit  of  the  witnesses, 
where  the  adulterer  was  fully  and  timely  apprised  who  they  were  to 
be,  and  had  full  time  to  discredit  them,  if  that  had  been  possible,  either 
at  common  law  or  in  the  ecclesiastical  court.  Especially  where  the 
adulterer  has  made  every  elfort  in  defence  from  the  time  that  the 
charge  was  originally  set  up  against  him,  and  has  manifestly  acted  in 
concert  with  the  wife  for  the  protection  of  her  character  and  of  his 
own;  under  such  circumstances  the  real  substance  of  the  proceeding 
at  common  law  is  not  inter  alios  acta,{i) 

Collusion  between  the  Parties  in  Actions.'] — Collusion  is  an  agree- 
ment between  the  parties  for  one  to  commit,  or  a|)pear  to  commit,  a 
fact  of  aduhei'y,  in  order  that  the  other  may  obtain  a  remedy  at  law 
as  for  a  real  injury.  The  law  permits  !io  co-operation  for  such 
purpose,  and  refuses  a  remedy  for  adultery  committed  with  such  an 
intent;  but  it  is  not  proof  of  collusion,  that  after  the  crime  is  committed 
both  parties  are  desirous  of  a  separation.  A  judgment  by  default 
against  the  paramour,  and  no  defence  on  the  part  of  the  wife,  are  not 
proof  of  collusion. (^*)  It  was  forcibly  contended  that  a  verdict  giving 
r  *4ifi  1  '^rge  damages  rebuts  the  argument  of  connivance;  be- 
L  ^  cause  it  *shows  cither  thai  no  such  defence  was  attempted, 

or  that  it  was  not  proved.  It  has  been  often  observed,  that  a  verdict 
to  the  disadvantage  of  the  husband  is  strong,  because  he  is  a  party  to 
both  proceedings,  and  therefore  such  a  verdict  will  operate  in  other 
courts  ;  but  a  verdict  against  the  adulterer  is  slight  evidence  against 
the  wife,  who  is  no  party  to  the  action,  and  who  has  no  control  in 
the  conduct  of  it.  At  the  time  of  the  trial  the  wife  is  often  at  variance 
\ii'ith  the  adulterer;  he  may  have  good  reasons  not  to  set  up  a  defence 
which  she  mav  sustain.  The  defence  of  connivance  is  hazardous 
where  the  action  is  for  damages,  for  it  is  to  be  proved  by  circum- 
stances, and  if  it  should  fail,  it  will  influence  the  damages.  In  a  case 
where  part  of  tlie  wife's  defence  was,  that  the  paramour  was  a  man 
of  debauched  character,  but  he  could  not  set  up  the  turpitude  of  his 
own  character,  the  court  was  satisfied  that  ^  it  was  impossible  that 
the  defence  of  connivance  could  have  been  submitted  to  the  Court  of 
King's  Bench,  and  that  such  heavy  damages  could  have  been  given 
on  the  evidence  then  before  the  ecclesiastical  court,  the  judge  of  the 
latter  court  therefore  would  not  sutfer  his  mind  to  be  influenced  by 
the  dainages.**(i:) 

Lame  of  Time  befort  Suit  is  iRS/i/v/n/.] — Lapse  of  time  alone  is  not 
a  sufficient  bar  in  suits  for  divorce  by  heasonol  adu)ierT.(/)    There  is 


fk,  I  Hftfc.  CoBL  R.  30C  ■  ^r  Mmwtm  t.  M ^  1  Haff .  Ecd. 

Uj  iUfmd  T.  iUfmd,  PoyaMr  on  M&r.    R.  lOT.  IliN 


ADULTSRT.  229 

no  limitation  of  time  imposed  by  statute,  or  by  any  rule  which  the 
court  has  laid  down  for  itself.(m)  The  first  thing  which  the  court 
looks  to  when  a  charge  of  adultery  is  preferred,  is  the  date  of  the 
charge  relatively  to  the  date  of  the  criminal  act  charged,  and  known 
by  the  party ;  because  if  the  interval  be  very  lonff  between  the  date 
and  knowledge  of  the  fact,  and  the  exhibition  of  tnem  to  the  court,  it 
will  be  indisposed  to  relieve  a  party  who  appears  to  have  slumbered 
in  sufficient  comfort  over  them ;  and  it  will  be  inclined  to  infer  either 
an  insincerity  in  the  complaint,  or  an  acquiescence  in  the  injury, 
whether  real  or  supposea,  or  a  •condonation  of  it.  It  therefore 
demands  a  full  and  satisfactory  explanation  of  this  delay,  in  order,  to 
take  it  out  of  the  *reach  of  such  interpretations. (n)  For-  r  ^.,j  -■ 
bearance  in  bringing  the  suit  may  not  only  be  excusable,  ^  •' 

but  meritorious,  m  hopes  of  reconciliation ;  and  there  is  a  great  dif- 
ference between  the  husband  and  the  wife  on  this  point.  The  husband 
may  by  his  authority  command  the  adherence  and  obedience  of  the 
wife ;  whereas  the  woman,  in  case  of  elopement  and  criminality 
of  the  husband,  must  adopt  some  other  rooae  than  that  of  compul- 
sion. Therefore,  even  where  the  suit  might  have  been  brought  before 
consistently  with  prudence,  the  court  would  not  lay  down  as  a  rule 
that  a  woman  not  bringing  her  complaint  immediately  on  the  discov- 
ery should  be  afterwards  oarred  from  bringing  her  case  before  the 
court. (o)  Though  a  husband  is  bound  to  take  prompt  notice  of  the 
infidelity  of  his  wife,  and  is  liable  to  have  his  neglect  of  so  doing 
urged  against  him  when  afterwards  seeking  his  legal  remedy,  yet  this 
doctrine  is  not  to  be  pressed  against  a  wife  unless  in  very  particular 
cases.  Even  in  the  case  of  a  husband,  it  is  not  invariably  expected 
that  he  should  show  the  time  when  the  charge  first  came  to  his  Icnow^ 
lodge.  It  might  be  prudent  and  expedient  Tor  the  success  of  his  suit 
that  he  should  do  so,  but  it  is  not  absolutely  necessary — something 
must  be  allowed  to  convenience.(  p)  In  a  cause  of  divorce,  articles 
to  account  for  the  husband's  delay  in  institutinj^  the  suit  are  admis- 
sible, but  need  not  be  examined  to  unless  the  defence  renders  it  neoes- 
sary  to  justify  his  conduct.(9)  In  Loader  v.  Loader,{r)  on  proof  of 
the  wife's  guilt,  the  court  called  for  an  affidavit  from  the  husband, 
explanatory  of  his  delay  to  bring  the  suit,  and  being  satis6ed  there- 
with, pronounced  the  sentence.  The  husband  is  not  barred  of  his 
divorce  by  reason  of  his  having  executed  a  deed  of  settlement  after 
knowledge  of  his  wife's  adultery,  allowing  her  a  separate  income.(2) 
A  husband  who,  upon  the  discovery  of  his  wife's  adultery,  commences 
a  suit  against  .her  for  divorce,  but  abandons  such  suit  through  want 
of  funds  to  carry  it  on,  is  not  thereby  barred  from  seeking  a  divorce 
at  a  subsequent  period.(a) 

The  Effect  of  Deeds  of  Separation  in  the  Eccksiasiical  Courts.'] — 

(M)    Mfdmuni    ?.   Mordaunt^  9  Hag;.  279. 

Coot.  R.  135,  D. ;  tee  Popkim  f.  Pnpkin^  1  (9)  Riehardwn  ▼.  Rickardsom^  I  Hagf . 

Hiff .  Eecl.  R.  766,  n.  Eccl.  R.  6. 

(»)  Mortimer  v.  Mortimer^  9  lla; g.  Cons.  (r)  Cited  3  Hagf .  Ecd.  R.  155,  n.    See 


]L  313.  BeU  V.  Beti,  3  FliiJl.  R.  155. 

(•)  Ferrer$  t.  Ptrrer9^  1  Hagg.  Cooe.  R.  (s)  Coodi  v.  Ccodt,  1  Curteie,  757.  7(S, 

130.    See  poet,  436.  763. 

(>)  KirhMU  Y.  KirkwU,  9  Hi«g.  C.  R.  (•)  Ibid,  1  Curteif,  755. 

August,  184L— U 
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In  legal  contemplation,  the  legal  character  of  husband  Rod  wife  con* 
tinues  to  exist  notwithstanding  any  private  understaodiog  or  a^rree- 
inent  to  live  separate,  which  is  not  recognised  by  the  law  ;(i)  therefore 
r  ^ .  |g  1  such  deeds  cannot  be  ^pleaded  in  bar  of  a  suit  for  divorce 
'•  J  by  reason  of  adultery.     In  Beeby  v.  fieefry.(i)  which  was 

a  cause  of  divorce  by  reason  of  the  adultery  of  the  wife,  it  was 
objected  that  the  libel  showed  that  the  parties  had  lived  in  a  state  of 
separation,  and  that  it  was  not  competent  to  the  husband  to  bring  a 
suit  of  divorce,  as  he  would  not  at  common  law  be  allowed  to  bring 
an  action  for  damagcs.(a)  But  the  court  observed,  that  separation  is 
not  considered  by  the  ecclesiastical  court  as  a  bar  to  divorce  for 
adultery  either  previous  or  subsequent  to  the  act  alleged.  It  was  not 
an  answer  to  such  a  charge  even  in  cases  of  malicioiis  desertion.  But 
in  cases  of  voluntary  separation,  it  would  be  more  unreasonable  that 
the  wife  should  be  at  liberty  to  impose  a  spurious  issue  on  the  hus- 
band. The  ecclesiastical  court  does  not  look  on  articles  of  separation 
with  a  favourable  eye ;  but  they  are  not  held  so  odious  as  to  be  consi- 
dered a  bar  to  the  charges  of  adultery. 

If  a  deed  of  separation  be  so  worded  as  rightly  to  found  a  presump- 
tion that  it  might,  according  to  the  intention,  give  the  wife  perfect 
free  agency,  so  as  to  sanction  even  adultery  committed  by  the  wife 
living  apart  from  the  husband  under  that  deed,  it  seems  that  such 
tiresumption  must  be  rebutted  by  evidence,  in  order  to  entitle  the  hus- 
nand  to  a  sentence  of  divorce  by  reason  of  such  adultery  committed 
by  the  wife  after  a  separation.  For  though  the  mere  separation  of 
liUMband  and  wife  is  no  bar  to  relief  at  the  suit  of  one  for  adultery 
<:omrnitted  by  the  other,  yet  where  a  separation  subsisted  at  the  time 
of  the  adultery  charged,  it  is  peculiarly  incumbent  on  the  husband  to 
make  out  satisfactorily  to  the  court  that  be  was  not  in  any  way  acces- 
sary  to  the  injury  complained  of.  The  Court  of  Appeal,  however, 
without  deciding  whether  the  terms  of  the  deed  amounted  to  a  license 
to  the  wife  for  the  commission  of  adultery,  held,  that  such  a  presunip- 
tion  was  rebutted  by  other  evidence  adduced  by  the  husbaod.(x) 

(t)  Nmylk  V.  Smyths  4  Ha^g.  EccL  R.  apart  from  him,  in  inch  manner  and  at  siidi 

AMf  Nuth  V.  NaMh,  I  Ifa^g.^^ont.  R.  142;  place  and  places,  and  with  rach  pemo  and 

JUtlty  V.  Bttby^  id.  n. ;  H.  U.  1  Hagg.  EccL  peraona,  as  the  wUe  aboold  from  time  to  lioM 

li.  7mO;  Mortimrr  w.   Mortimer^  2  Hagg.  think  proper  to  cbooae  (notwithstanding  ber 

I  'i»hs.  i(.  3|b ;  iiarker  w.  Barker,  2  Addams,  coverture),  and  as  if  ahe  were  sole  and  on. 

WK/>(  NuUirmn  v,  SuUtvan,  id.  299 ;    WtsU  married.    And  that  the  husband  would  not 

fnrulh  V.  Wntmeath,  Jac.  12G;  2  Roper  oo  disturb  or  molest  her  in  her  person  or  manner 

llutbiiiid  and  Wife,  by  Jacob,  270,  a.  of  lifing,  nor  at  any  time  or  tiaoca  thereftfler, 

(//  J  llagg.  (^«.  R.  142, 143,  n.  either  by  eccleaiastical  censures  or  other- 

iu)  H(«  sffta,  p.  390.  wise,  require  or  endeavour  to  compel  her  to 

(4.)    itufktr  V.  iiarker,  2  Addama,  287,  cohabit,  ^lc  with  him  the  aaid  huaband,  and 

UMh,    'Die  ptrta  of  this   deed   principally  would  not  for  that  purpose  or  otherwise  ose 

f «'llrd  fin  lo  ground  that  presumption,  were  any  force,  vblenoe,  or  reatraint  to  her  per- 

lii  kiilMtsne«  as  follows,  and  such  as  are  son,  or  sue  or  cause  to  be  aned  any  person 

ii"ii«lty  Inserted  in  deeds  of  separation  :  The  or  persons  whomsoefer  for  or  on  aooount  of 

ht<fllNii»d   and  wife  mutually  declared  and  receiving,  harboaring,  lodging,  protecting, or 

•If  m^mI  llfst  lliey  would  continue  to  live  aep.  entertaining  her,  but  that  she  might  in  all 

sfMliJy  and  apart  fKim  each  other  hence-  thioga  live  and  act  as  if  she  were  sole  and 

litfiU  Utt  srid  iluring  the  time  of  their  natural  unmarried,  without  the  restraint  or  ooercioa 

If 'IS     And  tlie  husband  covenanted  with  of  the  said  husband,  or  of  any  perMio  or  per- 

llit.  wth.  Mist  It  aliould  be  lawful  for  her,  sons  by  or  through  his  means,  assent,  coii- 

///////  /////«  ///  limt^f  and  at  all  timea  during  sent,  privity  or  prociirem«at 

//m  //// V'///  ti44{uiiurm,  to  liva  sepiirately  tad 
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*In  Sullivan  v.  SuUivan,{y)  similar  provisions  in  a  deed  r-  _  _  •, 
of  separation  were  held  not  to  amount  to  a  license  for  ^  -I 

the  wife  to  commit  adultery,  but  inserted  merely  for  enforcing,  as  far 
as  may  be,  the  continuance,  and  for  preventing  the  determination,  of 
the  separate  state  in  which  the  parties  covenanted  to  live,  by  means 
of  a  suit  for  restitution  of  conjugal  rights,  although  perfectly  nuga- 
tory for  that  purpose. 

Malicious  Deset'tionJ] — Malicious  desertion  is  a  ground  of  divorce 
in  some  countries,  but  not  in  England  ;(z)  and  although  it  will  not 
justiFy  a  wife  in  resorting  to  unlawful  pleasures,  it  is  not  considered 
as  a  matter  perfectly  light  in  the  behaviour  of  a  husband  complaining 
of  his  wife's  adultery,  that  he  has  withdrawn  himself  without  cause 
and  without  consent  from  the  discharge  of  duties  which  belong  to 
the  very  institution  of  marriage,  and  if  he  does  so,  he  ought  to  feel 
less  surprise  if  consequences  of  human  infirmity  shall  follow.(a)  The 
principal  feature  of  malicious  desertion  is,  leaving  the  wife  without 
anv  provision.  Mere  absence  of  the  husband  abroad  for  a  consider- 
able time,  under  particular  circumstances,  was  held  not  to  constitute 
malicious  desertion.(A) 

A  divorce,  on  proof  of  adultery  of  the  wife,  is  not  barred  by  the 
desertion  of  the  husband  from  a  conviction  of  her  crime,  or  by  his 
not  providing  for  her  from  inability  to  do  so.(c) 

Wife*s  Rights  how  affected  by  Mdultery.'] — The  husband  does  not 
forfeit  his  right  to  be  tenant  by  the  curtesy  by  living  *in  r  ^^ -^o  l 
adultery.((/)    So  the  adultery  of  the  wife  was  no  bar  of  *■  J 

the  wife's  dower  at  common  law.(e)  Indeed  it  could  not  have  been 
otherwise,  as  adultery  is  an  offence  of  ecclesiastical  jurisdiction 
only,  and  of  which  the  courts  of  common  law  took  no  cognizance. 
However,  for  the  purpose  of  preventing  that  offence,  or  more  pro- 
bably with  the  view  of  protecting  the  heir  against  the  danger  of 
introducing  a  supposititious  offspring  into  the  family,  it  is  enacted  by 
statute  13  £dw.  I.  c.  34,  commonly  called  the  Statute  of  Westminster 
the  Second,  "  that  if  a  wife  willingly  leave  her  husband  and  go  away 
and  continue  with  her  avowterer,  she  shall  be  barred  forever  of  aa 
action  to  demand  her  dower  that  she  ought  to  have  of  her  husband's 
lands  if  she  be  convicted  thereupon."  The  forfeiture  of  the  dower 
depends  upon  the  fact  of  a  living  from  the  husband,  and  not  upon  the 
circumstances  attending  the  elopement;  and  the  statute  was  cod- 
ttrued  to  include  a  woman  who  leaves  her  husband  with  her  own  free 
willf  and  afterwards  lives  in  adu]tery.(/)  In  an  action  of  dower,  if 
elopement  be  pleaded,  a  replication  that  it  was  by  the  husband's 
license  is  bad.(^)  A  divorce  a  vinculo  matrimonii  is  a  good  plea  in 
bar  of  dower.(A)  In  Powell  v.  Weeks  it  is  stated  that  a  divorce  on 
account  of  adultery  is  no  bar  of  dower,  because  it  is  only  a  mensa  et 
thorOf  and  not  a  vinculo  matrimonii;{i)  but  according  to  another  report 


(y)  3  Addains,  399.  (e)  9  Intt  435. ' 

(X)  9  Adduna,  303.  (/)    Hetherington  r,  Oraham^  6  iRng, 

(a)  1  Hag;.  GoDB.  R.  154,  l''^*  13^!  9  Moore dcTP.  135 ;  mo 3  Init  434. 

ik)  SuUivan  ?.  SuUivan,  9  Addami,  303.         (g)  Cmd  v.  Berty,  13  Mod.  339. 

(c)  liMM«  ▼.  XwMff,  3  Phill.  R.  135.  (S)  Co.  Litt  33  a,  n.  9. 

{i)  aU^  i.SUbug,  3  P.  Wma.  3e94nr6.         (i)  Noy,  IL  \0^ 
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a  divorce  for  adultery  is  a  i»ar.(J)  On  the  principle  that  condonation 
extinguishes  the  right  of  complaint,  reconciliation  was  pleadable  to 'a 
charge  of  eiopemeot  and  adultery  in  bar  of  dovfer.{k)  Aner  a 
divorce  a  memsa  et  ihorot  which  had  remained  in  force  during  the 
coverture,  the  court  of  chaocerv  will  not  assist  the  wife  in  recover- 
ing  her  dower,  nor  decree  her  a  distributive  share  of  her  husband's 
estate.^/)  A  wife  divorced  a  mensa  et  thoro  on  account  of  her  adul- 
r  »42l  1  ^^^  forfeits  her  right  to  her  moiety  and  widow's  cham- 
I-  -I  her,  ^according  to  the  custom  of  London.(m)  The  wife  by 

her  eiopemeot  with  ao  adulterer  does  not  forfeit  her  jointure  ;  and 
notwithstanding  her  miscoodoct  she  may  enforpe  in  a  court  of  equity 
articles  making  a  provision  for  her  separate  use  ;(ii)  and  it  is  an  una- 
vaihng  defence  on  the  part  of  the  husband  that  the  wife  is  living 
separate  from  him  in  adultery  (o)  A  bond  given  by  the  husband  to 
secure  an  annuity  to  his  wife  is  not  affected  by  her  adultery.(p) 

In  cases  where  no  settlement  has  been  executed,  but  funds  belong- 
ing to  the  wife  are  in  court,  and  applications  have  been  made  by  both 
parties  aAer  adultery  by  the  wife,  each  claiming  the  funds,  the  course 
adopted  by  the  court  has  been  to  withhold  the  fund  altogether,  and 
neither  to  give  it  to  the  husband,  as  being  the  wife's  property,  nor  to 
the  wife,  lest  it  mi^ht  induce  her  to  continue  in  adultery ;  although 
the  husband  was  allowed  to  receive  out  of  the  dividends  the  costs  of 
a  aroundloss  suit  instituted  by  the  wife  against  him  in  the  ecclesiasti- 
cal court(o)  So  the  court  refused  to  order  a  provision  for  a  wife 
out  of  dividends  to  which  she  was  entitled  for  life,  who  was  living  on 
a  mere  separation  apart  from  her  husband,  an  officer  going  from  place 
to  place  on  duty,  who  was  willing  to  receive  her.(r)  But  if  the  hus- 
band has  deserted  the  wife,  and  the  court  has  a  continuing  power 
over  her  property,  the  court  will  maintain  her  out  of  it  during  the 
de$ertion.(t) 

Wo  have  already  seen  that  the  court  will  enforce  a  settlement  of 
the  profierty  of  female  wards  who  have  married  without  consent,  and 
aAorwards  lived  in  adultery.(0 

Tho  husband  of  a  woman  who  elopes  from  him,  whether  she  lives 
r  «4«>«^  ^  ^^  Adultery  or  not,  is  not  liable  to  be  charged  for  her  *con- 
l  ^*  J  tracts. (u)  So  where  the  husband  <turns  his  wife  out  of 
du<iri  on  account  of  her  having  committed  adultery  under  his  root 
lie  is  n(»t  liable  to  necessaries  furnished  to  her  after  her  expulsion.(o) 
Tho  huiband  is  not  bound  to  receive  or  to  support  his  wife  after  her 
lUiintniNnion  of  adultery,  although  he  had  before  been  guilty  of  adul- 

ij)  I  llolLAbr.  681;  Co.  Lilt  39  a,  n.  9.  4Br.C.a339;  Carr  v.  £!ii«(tfArM&f ,  4  Vet. 

]i)  ImU^  Ann  PowiM  ▼.  Hwbtrt,  Dyer's  146;  see  Vfutkym  ?.  Waikyn»,  9  Alk.  9$. 

N,  M.  lOA  I  V4\,  liltt.  3«  b ;  1  Bro.  Ent.  904;  (r)  BuUodt  v.  Men%%t^  4  Ves.  79& 

m  ihniB  v.  JtlorH«, 4  Eip.  49.  («)  IVr^l  ▼.  Jlfori«y,  11  Vet.  19;  Uojd 

{l)Nkut$f,SkuU,Vre,Ch.lU.  dt  Gould,  397;   Oxtnden  v.  Oxtiidtn^  9 

\m)  i'9ll\f0r  V.  JamtM,  Bunb.  1&  Vera.  493;  Pre.  Cb.  939  ;  WUUaiM  w.  CmL 

(h)  AN</Mfy  V.  Sidnty,  3  P.  Wmt.  969 ;  lee  ^10,  9  Vera.  759;  WatkynM  v.  Wmtkyns,  9 

li0B  V.  /<r«<,  Diok.  391.  Atk.  96 ;  see  post,  of  Alimonj. 

(H)  lUuHHl  V.  mmn,  3  P.  Wmf.  976,  n.  (0  BaU  v.  CoitUa,  1  Ves.  &  B.  309 ;  uite, 

111  I  ^i«  i  Mi«  9   Uo|)er  on   Htwbtod  lod  p.  318. 

Wilki  m  1.17.  (tt)  MonU  v.  JMorfiii,  Str.  647;  CkiU  r. 

I  h^tii  ¥.  ihrrfB,  )  Rm.  &  P.  N.R.  191.  Hardyman,  ib.  875.    See  poet,  pp.  437,  438. 

4bl//  r.  MimlgmMfy,  9  Vm.  Jun.  191 ;  ^^  Hami.  lynraeii, Selw.  M.  P.  960. 
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tery,  and  turned  her  out  of  doors  without  any  imputation  on  her  con- 
duct ;  in  such  a  case  the  ecclesiastical  court  would  not  assist  the  wife 
in  a  suit  for  restitution  of  conjugal  rights.(z)  A  man  is  not  liable  to 
the  penalty  5  Geo.  4,  c.  83,  s.  3,  for  refusing  to  maintain  his  wife, 
who  has  left  him  and  committed  adultery,  although  he  has  been  guilty 
of  the  same  offence  since  her  departure.(y) 

But  where  a  man,  knowing  his  wife  to  have  committed  adultery, 
allowed  her  to  live  separately  in  his  house  without  making  her  any 
provision,  the  husband  was  held  liable  to  necessaries  furnished  by  a 
person  who  was  ignorant  of  the  way  in  which  the  wife  livea.(z) 
Though  an  adulterous  elopement  will  prevent  the  husband's  liability 
during  its  continuance,  it  is  no  answer  where  the  husband  has  taken 
his  wife  back,  and  afterwards  turned  her  out  of  doors  without  any 
fresh  misconduct  on  her  part.(a) 


SECT  IV.— -OP  CRUELTY. 


Duties  of  Conjugal  Relation^] — The  duties  of  the  conjugal  relation, 
like  those  of  all  other  reciprocal  affinities,  however  minutely  divided 
and  subdivided,  are  involved  in  the  simple  obligation  to  make  those 
who  are  the  object  of  it  as  happy  as  possible.  The  husband  ought  to 
promote  the  happiness  of  the  wife — the  wife  is  bound  to  seek  the  hap- 
piness of  the  husband.  This  rule  is  sufficiently  efficacioCis  where 
affection  is  sufficiently  strong.  The  marriage  vow  is  morally  violated 
not  only  by  adultery,  but  by  "  any  behaviour  which  knowingly  ren- 
ders the  life  of  the  other  miserable ;  as  desertion,  neglect,  prodigality, 
drunkenness,  peevishness,  penuriousness,  jealousy,  *or  r  ^ao^  i 
any  levity  of  conduct  which   administers  occasion  of  •-  •* 

jealousy."(6)  Most  of  these  causes,  however,  are  without  the  pale 
of  legal  interference.  Cases  of  occasional  disagreement  and  misun- 
derstanding too  often  occur,  and  then  what  is  the  duty?  An  eminent 
philosopher  has  thus  answered  the  question.(c)  "  In  such  cases  it  is 
obviously  necessary  that  for  mutual  peace  the  will  of  one  should  be 
submitted  to  the  will  of  ihe  other ;  and  if  a  point  so  important  as  this 
were  left  to  the  decision  of  the  individuals  themselves,  without  any 
feeling  of  greater  duty  on  either  side,  the  disagreement  it  is  evident 
would  still  be  continued  under  a  different  name ;  and  instead  of  com- 
bating who  should  concede,  the  controversy  would  be,  of  whom  it 
was  £e  duty  to  make  the  concession.  It  is  of  most  important  advan- 
tage, therefore,  upon  the  whole,  that  there  should  be  a  feeling  of  duty 
to  be  called  in  for  decision  in  such  unfortunate  cases ;  and  since,  from 
▼arious  circumstances,  natural  and  factitious,  a  man  is  everywhere 
'm  possession  of  physical  and  political  superiority,  since  his  education 
is  usually  less  imperfect,  and  since  the  charge  of  providing  for  the 


(jr)  Ch9ier  t.  Bmieoek,  6  T.  R.  603.  (6)  Paley*i  Moral  PhU.  b.  3,  put  3,  ch.  S. 

(y)  Rut  ?.  KtnCM,  1  B.  &  Ad.  337.  (c)  See  Brown*!  Philoeophj  of  tho  Huiimq 

(s)  Ihrimi  t.  JRiiMm,  1  Boe.  &  Pall.  S26.  Mind,  loeUire  88. 
im)  OmU  T.  Jffi7if,4  Esp.  41. 
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occasion  to  observe  that  every  thing  is,  in  legal  construction,  S(Bviiia9 
which  tends  to  bodily  harm,  and  in  that  manner  renders  cohabitation 
unsafe.  Whenever  there  is  a  tendency  only  to  bodily  roischiefy  it  is 
a  peril  from  which  the  wife  must  be  protected.  It  is  not  necessary 
to  inquire  from  what  motive  such  treatment  proceeds ;  it  may  be 
from  turbulent  passion,  or  sometimes  from  causes  which  are  not 
inconsistent  with  affection.  If  bitter  waters  are  flowing,  it  is  not 
necessary  to  inquire  from  what  source  they  spring.  If  the  passions 
of  the  husband  are  so  much  out  of  his  own  control,  as  that  it  is 
inconsistent  with  the  personal  safety  of  the  wife  to  continue  in  his 
society,  it  is  immaterial  from  what  provocation  such  violence  origi- 
nated. Secondly,  the  law  does  not  require  that  there  should  be  many 
acts ;  for  if  one  act  should  be  of  that  description,  which  should 
induce  the  court  to  think  that  it  is  likely  to  occur  again,  and  to  occur 
with  real  suffering,  there  is  no  rule  that  should  restrain  it  from  con- 
sidering that  to  be  fully  sufficient  to  authorise  its  interference. 
Thirdly,  it  is  not  necessary  that  the  conduct  of  the  wife  should  be 
r  ^  .n^  1  entirely  without  blame ;  for  the  reason  which  would 
••  J  ♦justify  the  imputation  of  blame  to  the  wife  will  not  jus- 

tify the  ferocity  of  the  husband."(/?) 

Upon  what  Principles  the  Court  interposes.'] — The  general  groiud 
upon  which  the  court  proceeds  in  these  cases  is  danger  to  the  life  or 
health  of  the  party :  and  if  persons  quarrel  about  matters  not  affect- 
ing the  ffreat  end  of  marriage,  they  must  decide  them  as  well  as  they 
can  in  tneir  own  domestic  forum.  There  must  be  ill  treatment  and 
personal  injury,  or  the  reasonable  apprehension  of  personal  injury. 
What  must  be  the  extent  of  injury,  or  what  will  reasonably  excite  the 
apprehension,  will  depend  upon  the  circumstances  of  each  case.  So 
likewise  what  may  aggravate  tiie  character  of  ill  treatment  must 
bo  deduced  from  various  considerations;  in  some  de^ee  from  the 
station  of  the  parties;  in  some  degree  from  the  condition  of  the  per- 
son suffering  at  the  time  of  the  inliction  of  the  alleged  injury.  The 
complexion  of  individual  acts  may  be  heightened,  nay,  the  acts  may 
almost  change  their  very  essence  by  the  accompaniments.  Not  only 
particular  stations  and  situations,  and  the  feelings  almost  necessarily 
arising  out  of  them,  but  even  acquired  feelings  may  be  entitled  to 
some  attention.(9) 

In  suits  founded  on  cruelty,  the  species  of  facts  most  generally 
adduced  are,  first,  personal  ill  treatment,  which  is  of  different  kinds, 
such  as  blows  or  bodily  injury  of  any  kind ;  secondly,  threats  of  such 
a  description  as  would  reasonably  excite,  in  a  mind  of  ordinary  firm- 
ness, a  fear  of  personal  injury.  For  causes  less  strineent  than  these, 
the  court  has  no  power  to  interfere,  and  separate  husband  and  wife: 
it  is  necessity  alone  which  has  conferred  on  the  ecclesiastical  court 
that  power,  and  in  a  regard  to  self-protection  alone  must  the  exercise 
of  that  power  be  guided.  Under  any  other  circumstances  the  court 
cannot  put  asunder  those  whom  God  has  joined.  This  is  the  wise 
and  prudent  rule ;  were  it  otherwise,  the  time  of  the  court  might  be 

(m)Miin  w.  HoUtn.  1  Hagg.  C0M.R.    irAgmUrw.ITAgmlmr,  1  Hiff.  Eed.S. 
i^j  Mm  9  iUgg.  EoeL  Rap.  Soppl  72 ; 
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consumed  in  mere  domestic  quarrels.  The  court  has  no  right  to  con- 
sider whether  a  separation  might  not  in  point  of  fact  be  for  the  happi- 
ness of  |he  parties,  nor  whether  one  party  or  the  other  has  been  guilty 
♦of  misconduct,  nor  whether  there  has  been  a  want  of  r  ^  .gg  i 
that  afiection  which  ought  to  subsist  in  the  matrimonial  *-  ^ 

state ;  for  it  must  not  be  forgotten  that  marriage  is  in  this  country 
considered  of  that  sacred  and  binding  force,  that  parties  who  enter 
into  such  a  connection  are  not  for  slight  and  unimportant  reasons  to 
separate  themselves  from  the  duty  of  cohabitation.  When  facts  of 
the  description  to  which  the  court  has  adverted  are  admitted  to  proof, 
it  is  perfectly  consistent  with  the  principles  already  mentioned,  that 
minor  circumstances  should  be  also  admitted ;  because  on  many  occa- 
sions they  may  illustrate  other  facts ;  they  may  afibrd  information  of 
importance,  and  where  the  witnesses  do  not  speak  with  precision,  or 
where  the  evidence  is  not  clear,  they  may  influence  the  amount  of 
alimony  (if  the  suit  be  successful)  to  be  allotted  to  the  wife.  But  these 
circumstances  must  not  be  light  or  trifling,  they  should  be  of  the  same 
character  as  the  principal  charges,  though  not  to  the  same  extent. 
Therefore,  where  the  court  was  of  opinion  that  all  the  circumstances 
pleaded  would  fail,  if  proved,  to  establish  that  the  wife  could  not 
return  to  cohabitation  without  risk  to  life  or  limb,  the  libel  was  r^ 
jected,(i) 

The  husband's  conduct  is  legal  cruelty  if  by  cohabitation  the  wife 
is  exposed  to  bodily  hazard  and  intolerable  hardship.  On  proof  of 
such  conduct  and  the  husband's  adultery  with  three  diflferent  women, 
a  sentence  of  separation  a  mensa  et  thoro  was  pronounced  on  the 
wife's  prayer,  and  the  husband  condemned  in  costs.(5) 

Blows.'] — A  blow  between  parties  in  the  lower  conditions  and  in 
the  higher  stations  of  life  bears  a  very  different  aspect.  Among  the 
lower  classes  blows  sometimes  pass  between  married  couples,  who  in 
the  main  are  very  happy  and  have  no  desire  to  part;  amidst  very 
coarse  habits  such  incidents  occur  almost  as  freely  as  rude  or  re- 
proachful words,  a  word  and  a  blow  go  together.  Still  even  among 
the  very  lowest  classes  there  is  generally  a  feeling  of  something 
unmanly  in  striking  a  woman  ;  but  if  a  gentleman,  a  person  of  educa^ 
tion,  the  discipline  of  which  emollit  mores,  and  tends  to  extinguish  fero- 
city ;  *if  a  nobleman  of  high  rank  and  ancient  family  ^  ^ -on  i 
uses  personal  violence  to  his  wife,  his  equal  in  rank,  the  '-  * 

choice  of  his  afiections,  the  friend  of  his  bosom,  the  mother  of  his  off- 
spring— such  conduct  in  such  a  person  carries  with  it  something  so 
degrading  to  the  husband,  and  so  insulting  and  mortifying  to  the  wife, 
as  to  render  the  injury  itself  far  more  severe  and  insupportable.  The 
particular  situation  of  the  parties  when  the  ill  treatment  is  inflicted 
may  create  a  still  further  aggravation.(/) 

But  a  mere  violent  act,  which  occasioned  pain  and  injury  to  the 
wife,  unaccompanied  by  any  threat  or  any  intentional  blow,  will  not 
warrant  a  sentence  of  separation,  for  the  court  has  no  authority  to 

(r)  Nedd  ▼.  Ne$ld,  4  Hagg.  Eccl.  R.  263.    Eccl.  R.  773. 
265,366.  (0  Per  8ir  J.  Nicholl  in  Wettmeath  v. 

(•)  tyAgmhr  t.  WAguilar,    1   Hagg.     Wettmeath,  2  Hafg.  Ecd.  R.  73. 
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interfere  in  cases  sliort  of  personal  violence  or  a  reasonable  appre- 
hension  of  it.(ac) 

Where  circumstances  of  sufficient  violence  are  admitted  to  proof* 
minor  circumstances  may  also  be  admitted,  but  they  must  not  be  light 
or  trifling*  but  they  should  be  of  the  same  character  as  the  principal 
charges,  though  not  to  the  same  extent.  An  interdict  of  the  wife's 
intercourse  with  her  family  is  not  cruelty  to  a  wife,  though  under  cir* 
cuinstances  it  may  tend  to  illustrate  the  temper  of  the  husband.(x) 
*  For  although  it  may  be  a  harsh  exercise  of  marital  authority  to  for- 
bid the  wife  to  hold  intercourse  with  her  own  family,  there  may  be 
circumstances  which  will  justify  such  a  prohibition.(y) 

h'hat  Hoards  constitute  Cruelty-'] — Words  of  abuse  and  reproach 
are  not,  but  words  of  menace,  intimating  a  malignant  intention  of 
doing  bodily  harm  and  affecting  the  security  of  life,  are  legal  cruelty. 
If  words  of  menace  raise  a  reasonable  apprehension  it  matters  not 
whether  they  be  addressed  to  the  wife  or  a  third  person.  The  court 
must  not  wait  till  threats  are  carried  into  execution,  but  must  inter* 
|H>ae  when  words  raise  a  reasonable  apprehension  of  violence  and 
excite  such  terror  as  makes  life  intoIerable.(z)  Words  of  menace,  if 
r  ^M^  -I  accompanied  with  a  probability  of  bodily  violence,  will  be 
^  ^  sufficient.    It  *may  be  enough  if  they  are  such  as  inflict 

indignity  and  threaten  pain.  It  will  be  the  duty  of  the  court  to 
release  the  sutFcring  party  from  continuing  cohabitation  under  such 
treatment.(<i)  Words  of  mere  present  irritation,  however  reproach- 
ful, will  not  enable  the  court  to  pronounce  a  sentence  of  separation. 
The  wife  must  try  to  disarm  them  by  weapons  of  civility  and  kind* 
iK)ss  ;  and  if  they  fail,  according  to  the  law  of  this  country,  she  must 
submit  to  the  misfortune  as  one  of  the  consequences  of  her  own  inju- 
dicious choice.  Passionate  words  do  not,  according  to  the  vulgar 
t»(>servation.  break  bones:  and  it  is  better  that  they  should  be  borne 
with,  than  that  domestic  society  should  be  broken  up,  and  a  husband 
ami  witt)  thrown  as  loose  characters  upon  the  world.  Words  of 
iniinaotn  im|K>rting  the  actual  danger  of  bodily  harm,  will  justify  the 
lnti»r|H>»ition  of  the  court,  as  the  law  ought  not  to  wait  till  the  mis- 
iihiol  is  actually  done.  But  the  most  innocent  and  deserving  woman 
will  Nuo  in  vain  for  its  interference  for  words  of  mere  insult,  however 
({iilhiig;  and  still  less  will  that  interference  be  given  if  the  wife  has 
iMknn  upon  herself  to  avenge  her  own  wrongs  of  that  kind,  and  to 
iiiiiintttin  a  contest  of  retaliation.(i) 

iHhar  actt  when  and  when  not  Crtff/<y.]~ Spitting  on  the  wife  is  a 
l|in««  ttAt  of  cruelty,  and  in  an  old  case,(c)  a  prohibition  was  denied  in 
whliili  the  only  act  of  cruelty  pleaded  was  spitting  in  the  face  which 
WHS  ad  indued  sufficient  But  the  husband's  taking  to  a  separate  bed 
U  liut  |iieauuble  as  cVuelty.((f) 


Lu)  Nteld  V.  Netld,  4  Hafg.  EeoL  R.  270.  Eccl.  R.  775,  776. 

Iduii  (JUKI  431.  (a)  Kirkman  ?.  Kirkman,  1  Hmg^.  Cbm.  ' 

(4)  Nuid  V.  Nuld,  4  Httgg.  Eccl.  R.  208,  R.  409. 

mi,  (6)  OHver  ?.  CHiMr,  1  Hi^f  ^>m»-  K. 

ly{  Waring  v.    Waring^  1   Htgir*  Con"-  364. 

H   IM.    fiiM  MaiiiMMiidM  de  Matrim.  Jo.  (c)  Clobene$  one^  Hetlej,  149 ; 

ijm'Hmnf  ch.  iS,$,l4,  Utr  v.  ITAgmlmr,  1  Hagg .  fiecL  R.  776. 
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The  husband's  attempt,  when  aflfected  with  the  venereal  disease,  to 
force  his  wife  to  his  bed,  is  of  a  mixed  nature,  partly  cruelty  and 
partly  evidence  of  adultery.(e)  The  husband's  attempt  to  debauch 
his  own  women  servants  is  a  strong  act  of  cruelty.(/)  A  groundless 
and  malicious  charge  against  the  wife's  chastity  followed  up  by  turn- 
ing her  out  of  doors,  *and  not  attempted  to  be  pleaded  r  ^^o.  n 
nor  proved,  may  be  alleged  with  other  acts  of  cruelty  as  *-  J 

a  around  for  separation.(^) 

In  a  suit  for  divorce  by  reason  of  the  husband's  adultery  and  cruelty, 
the  court  will  not  inquire  into  his  depriving  his  wife  of  her  separate 
property;  but  it  is  otherwise  as  to  her  paraphernalia.  Obtaining  the 
wife's  separate  property  by  imposition  cannot,  but  compelling  her  by 
threats  to  go  any  where,  may  be  pleaded  as  cruelty.(A)-^  The  refusal 
of  the  husband  upon  request  to  furnish  necessaries  to  his  wife,  either 
by  himself  or, his  agent,  is  a  culpable  act;  but  if  a  wife  does  not  think 
fit  to  make  any  request  or  demand,  the  husband  cannot  be  fixed  with 
cruelty  merely  because  he  refuses  one  particular  mode  of  supplying 
her  with  money,  and  which  mode  he  was  never  bound  under  any 
circumstances  to  practice.(t)  The  not  allowing  the  wife  to  have 
access  to  her  child,  though  the  husband  certainly  may  do  it,  yet  it  is 
a  most  improper  exercise  of  the  marital  power,  very  disgraceful  to  the 
person  who  practises  it,  and  a  most  wanton  and  unnecessary  outrage 
upon  the  feelings  of  a  mother.(/r) 

Minute  acts  of  cruelty  should  not  be  pleaded,  but  properly  come 
out  in  evidence.  When  the  charge  is  of  keeping  certain  specified 
houses,  to  which  the  husband  took  divers  loose  women,  specification 
of  place  is  sufficient,  without  specification  of  time.  A  long  adulterous 
intercourse  and  cohabitation,  the  birth,  maintenance,  and  acknow- 
ledgment of  a  child,  may  be  pleaded,  if  there  is  nothing  which  neces- 
sariiy  affects  the  wife  with  the  knowledge  thereor.(/) 

Cruelty  unthout  personal  Violence.'] — Cruelty  may  be  without  actual 
personal  violence;  and  such  cruelty,  at  least  when  coupled  with 
adultery,  may  found  a  sentence  of  separation  on  both  grounds,  although 
the  parties  had  separated  upwards  of  three  vears,  and  the  husband 
was  not  seeking  a  return  to  cohabitation,  and  the  husband  had  been 
bound,  with  two  sureties,  under  articles  of  the  peace  exhibited  against 
him,  *to  keep  the  peace  towards  his  wife.(m)  It  is  not  r  ^a9o  i 
necessary  to  prove  acts  of  personal  violence  to  substan-  *-  -■ 

tiate  a  charge  of  cruelty :  it  is  the  acknowledged  doctrine  that  danger 
to  the  person  and  health  is  sufficient.    In  Robinson  v.  Robinton{n)  ill 

{e)I}mrani  v.  Durante  1  Hagg.  Eccl.  R.  (/)  DuraMi.  Durante  1  Htgg.  Ecd.  R. 

767.  768. 

WUfblly  and  knowingly  commanicating  {g)  lb.  769. 

the  venereal  diieaae  to  a  wife  amounts  to  (A)    D*Aguilar  t.   DAguilar,   1    Hagg. 

an  act  of  cruelty  as  a  caase  of  divorce;  after  Eccl.  R.  774.  776,  n. 

two  instances  m  infection  oommanicated  to  (t)  Etan$  v.  Evant,  1  Hagg.  Cons.  R. 

bcr  by  the    husband,  althoagh   condoned,  123. 

proof  by  medical  evidence  on  inspection  and  {k)  Evan$  ▼.  Evan$,  1  Hagg.  Cons.  R« 

other  cireuoMtunces,  although    sixty  days  121. 

after  sepBration  ftom  him,  of  her  having  been  (/)    D'Aguikir  t.  JTAguilar^   1   Hagg. 

again  infected,  held  to  entitle  her  to  a  scpa-  Eccl.  R.  776,  777. 

ration  by  reason  of  adoHery.    CoUeU  ▼.  CoU  (m)  Hulme  v.  Hvlme^  2  Addams,  27. 

UU,  I  Ouhmt^  67a,  rafCTMd  by  Uie  PriTy  (n;  Cited  S  Phi^  R.^^. 
Council*  UUi  July,  1810. 
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nature,  violent  passions,  and  frequent  abuse  of  his  wife,  were  proved 
against  the  husoand  from  the  time  of  his  marriage;  he  bad  frignteoed 
her  so  as  to  occasion  several  fits  of  illness;  he  refused  her  medical 
assistance ;  in  short,  he  had  been  a  bad  husband,  but  had  not  beat  his 
wife,  that  charge  was  not  brought  against  him ;  several  instances  of 
adultery  were  proved,  and  the  court  pronounced  for  a  divorce  on 
both  grounds.(o) 

Doliberatc  insult,  confinement,  adulterous  connection  with  a  person 
kept  in  the  same  house,  and  invested  with  the  TOvemment  of  the 
family,  and  other  acts  calculated  to  distress  ana  harass  a  wife,  as 
connected  with  adultery,  proved,  have  been  held  to  be  acts  amounting 
to  cruelty  in  the  man.(  p) 

Irritability  of  Temper,  vnth  ungoverned  Passion."] — The  court 
decreed  a  separation,  where  the  misconduct  imputed  to  the  husband 
wtiH  not  that  of  cold  malignity,  or  savage,  continual  unfeeling  brutality 
of  disposition,  nor  satiated  possession,  producing  disgust  and  hatred; 
the  acts  charged  were  not  inconsistent  with  occasional  kindness,  with 
the  existence  and  continuance  of  strong  attachment,  nay,  even  with 
violent  alFection;  but  the  main  features  of  the  alleged  cruelty  werd 
great  irritability  of  temper,  producing  ungovernable  passion,  ending 
occasionally  in  acts  of  [personal  violence,  and  of  course  attended  with 
the  danger  of  a  repetition  of  personal  mischief.(g) 

IVhat  xDounds  mental  Feelings.]  —  What  merely  wounds  the 
niontal  feelings  is  in  few  cases  to  be  admitted,  where  they  are 
not  accompanied  with  bodily  injury,  either  actual  or  menaced: 
Mere  austerity  of  temper,  petulance  of  manners,  rudeness  of  lan- 
r  ^  .QQ  n  guage,  a  want  of  civil  attention  and  accommodation, 
I-  -I  *even  occasional    sallies    of   passion,   if   they  do  not 

threaten  bodily  harm,  do  not  amount  to  legal  cruelty,  they  are 
high  moral  otiences  in  the  marriage  state  undoubtedly,  not  inno- 
cent surely  in  any  state  of  life,  but  still  they  are  not  that  cruelty 
QiTHinst  which  the  law  can  relieve.  Under  such  misconduct  of  either 
of  the  parties,  for  it  may  exist  on  the  one  side  as  well  as  on  the  other, 
the  sufibring  party  must  bear  in  some  de^ee  the  consequences  of  an 
injudicious  connection ;  must  subdue,  by  decent  resistance  or  by 
prudent  conciliation  ;  and  if  this  cannot  bie  done,  both  must  sufler  in 
•ilonco.  And  if  it  be  complained  that  by  this  inactivity  of  the  courts 
much  injustice  may  be  suffered,  and  much  misery  produced,  the 
answer  is  that  courts  of  justice  do  not  pretend  to  furnish  cures  for  all 
the  miseries  of  human  life.  They  redress  or  punish  gross  violations  of 
duty,  but  they  go  no  farther;  they  cannot  make  men  virtuous;  and 
as  the  happiness  of  the  world  depends  uyton  its  virtue,  there  may  be 
much  unhappiness  in  it  which  human  laws  cannot  undertake  to  remove. 
IStill  less  is  it  cruelty,  where  it  wounds  not  the  natural  feelings,  but 
the  acquired  feelings,  arising  from  particular  rank  and  situation ;  for 
the  court  has  no  scale  of  sensibilities  by  which  it  can  guage  the 
c|uantum  of  injury  done  and  felt,  and  therefore,  though  the  court  will 
not  absolutely  exclude  considerations  of  that  sort,  where  they  are 
iiialo<l  merely  as  matter  of  aggravation,  yet  they  cannot  conatitute 
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cruelty  where  it  would  not  otherwise  have  existed,  of  course,  the 
denial  of  little  indulgences  and  particular  accommodations,  which  the 
delicacy  of  the  world  is  apt  to  number  amongst  its  necessaries,  as  the 
use  of  a  carriage  or  servant,  is  not  cruelty.(r) 

Domestic  Quarrels  not  Ground  of  Interference.'] — It  is  not  the  habit 
of  the  court  to  interfere  in  ordinary  domestic  quarrels ;  there  must  be 
something  which  makes  cohabitation  unsafe ;  for  there  may  be  much 
unbappiness  from  unkind  treatment,  and  from  violent  and  abusive 
language ;  but  the  court  will  not  interfere ;  it  must  leave  parties  to 
the  correction  of  their  own  judgment ;  they  must  bear  as  well  as 
they  can  the  consequences  of  their  own  choice.  Word  of  menace 
are  different ;  ♦if  they  are  likely  to  be  carried  into  effect,  r  %aoa  i 
the  court  is  called  upon  to  prevent  their  being  carried  on  '-  -' 

to  mischief..  Where  blows  are  resorted  to,  the  case  is  still  more 
aggravated ;  there  mischief  is  actually  done  or  inflicted  to  a  certain 
degree,  and  a  divorce  a  mensa  ei  thoro  will  be  decreed.(«) 

Provocation  on  part  of  Wife.] — A  wife  is  not  entitled  to  a  divorce 
by  reason  of  the  cruelty  of  her  husband,  if  she  is  a  woman  of  bad 
temper,  and  provokes  his  ill-usage  ;{t)  her  remedy  in  such  cases  is  by 
her  changing  her  t>wn  manners.(tt) 

A  husband  is  not  to  be  deprived  of  his  marital  rights  because  a 
wife  pertinaciously  resists  them,  and  in  the  course  of  that  resistance 
encounters  accidental  injuries  which  never  were  meant  to  be  inflicted. 
As  where  an  accident  occurred  in  consequence  of  the  vexatious  and ' 
unjust  refusal  of  the  wife  to  deliver  keys,  to  the  possession  of  which 
the  husband  was  entitled,  and  in  the  course  of  his.  endeavours  to 
obtain  them  from  her  by  force  she  was  slightly  bruised.(x)  The 
court,  in  releasing  a  wife  from  cohabitation  on  the  ground  of  cru- 
elty, presumes  her  not  to  have  been  the  authoress  of  her  sufferings ; 
it  is  on  the  presumption  that  her  own  conduct  has  been  proper,  if  not, 
the  remedy  is  in  her  own  power ;  she  has  only  to  change  her  con- 
duct ;  otherwise  the  wife  would  have  nothing  to  do  but  to  misconduct 
herself,  provoke  the  ilMreatment,  and  then  complain.  The  law  how- 
ever would  interfere  if  this  misconduct  was  visited  by  the  husband 
with  intemperate  violence;  there  may  be  failings^if  inordinately 
resented  and  visited  with  a  harsh  and  more  than  due  authority,  upon 
which  the  court  would  not  decline  to  interfere.  But  if  her  conauct 
be  totally  incompatible  with  the  duty  of  a  wife,  if  it  be  violent  and 
outrageous,  if  it  justly  provoke  the  indignation  of  the  husband  and 
causes  danger  to  bis  person,  she  must  reform  her  own  disposition  and 
manners ;  .she  must  remedy  the  evil  by  changing  her  own  measures, 
and  it  is  to  be  hoped  that  the  evils  will  cease  with  the  behaviour 
which  produced  them  ;  if  they  do  not,  she  may  then  complain  to  the 
court,  and  solicit  its  interference  with.effect.(y) 


(r)  EfoaM  ▼.  ftwiit,  1  Hagg.  Conf .  R.  38,  155. 

39.  .(«)  OltMf  T.  O/tver,  1  Hof^.  Cone.  R. 

(•)  BiTri$  ▼.  OmnU,^  PbilL  R.  HI ;  9  371. 

Ilagg. Coat.  R.  148, 149.  (y)  Waiing  v.  Wmrimg,^  PhilL  R.  M,. 

(I)  TmW  ?.  Zky^r,  3  Lm,  173.  133. 

(u)  Vfmrvug  ▼.  Waruf  ,  1  Hag g.  Cons.  R. 

Apoust,  1841. — V 
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r     »435    1      *tJuAand  may  sue  for  Divorce  on  ground  of  Wififr^ 
^  J  Cruelty.] — The  complaint  of  cruelly  generally  proceeds 

from  the  wife  as  the  weaker  person ;  but  it  may  come  from  the  maOt 
and  has  done  so  in  several  cases.(:)  Where  the  evidence  clearly 
established  that  the  wife  was  not  mistress  of  her  own  passions,  the 
court  decreed  a  separation  in  a  case  of  divorce  bv  reason  of  cruelty, 
brought  by  the  husband  against  the  wife  for  **  violent  and  outrageous 

conduct."(<*) 
Desertion  of  Wife  by  Husband,] — The  law  does  not  approve  the 

determination  of  a  husband  to  leave  his  wife,  and  has  provided  the 
remedy  of  restitution.  In  the  case  of  a  suit  instituted  for  a  divorce 
by  reason  of  cruelty,  by  a  wife  against  her  husband,  the  court  cannot 
issue  a  monition  for  either  party  to^return.(6)  Lord  Stowell  said,  that 
he  could  never  make  desertion  a  ground  of  separation,  though  in 
conjunction  with  acts  of  cruelty  it  frequently  is ;  and  though  it  may 
be  thought  hard  to  send  a  wife  back  to  a  husband,  who  has  given  her 
such  a  proof  of  alienated  affections,  yet  the  court  does  not  send  her 
back  without  due  care  for  her  reception  ;  for  the  monition  is,  not  only 
that  he  shall  take  her  back,  but  that  he  shall  treat  her  with  conjugal 
kindness ;  and  though  the  court  cannot  interfere  in  the  minute  detail  of 
family  life,  for  much  must  ever  be  left  to  the  consciences  of  individu- 
als, yet  the  court  will  see  its  monitions  so  far  obeyed,  that  the  great 
obligation  of  conjugal  duty  shall  be  complied  with.(c)  If  a  wife 
proceeding  against  her  husband  for  cruelty  and  adultery  was  not 
originally  justified  in  withdrawing  from  cohabitation,  the  court  must 
pronounce  her  under  the  obligation  to  return. (cf) 

Reconciliation  after  Cruelty.] — After  a  reconciliation,  fresh  acts  of 
cruelty  will  revive  former  acts  of  cruelty,  and  also  of  adultery.(c)  If 
legal  cruelty  be  established,  a  subsequent  reconciliation  and  matrimo- 
r  ^^gg  ,  nial  intercourse  form  a  legal  bar  to  •a  separation  for 
^  -l  such  preceding    cruelty.      And   the    question    then    is; 

whether  any  subsequent  acts  take  place,  furnishing  fresh  grounds  of 
legal  complaint,  or  at  least  reviving  former  wrongs,  and  in  connection 
with  those  former  wrongs,  creating  a  reasonable  apprehension  of  a 
renewal  of  ill-trealment.(/)  Lord  Siowell  thus  described  condo- 
nation and  its  effects;  *' Condonation  is  a  conditional  forgiveness, 
that  does  not  take  away  the  right  of  complaint  in  case  of  continua- 
tion of  adultery,  which  operates  as  a  reviver  of  former  act8,"(^) 
The  force  of  condonation  varies  according  to  circumstances.  The 
condonation  by  a  husband  of  a  wife*s  adultery,  still  more  repeated 
rQconciliations  after  repeated  adulteries,  create  a  bar  of  far  greater 
effect  than  docs  the  condonation  by  a  wife  of  repeated  acts  of  cru- 
elty. Cruelly  generally  consists  of  successive  acts  of  ill-treatment, 
if  not  of  personal  injury,  so  that  something  of  a  condonation  of  the< 

(<)  Wartiy  ▼.  Wannir,  1  Hagg.  CoDi.  R.        id)  D'AgwUw  ▼.  ITAguUmr,    1    Hagf. 

]«'>4.  Ecol.R.7b4. 

(o)  Kirkman  t.  Kii:kmon^  1   Hagg.  Cona.        (e)  Wwlvy  v.  WortUy^  3  Lee,  572. 
R.4U9.  (/)  Wftmttttk  f.  l^eadneafA,  9   Hagf. 

(6)  fvatiff  ▼.  Emm,  1  Hagg.  Cons.  R.  1 19.  Eccl .  R.  Soppl.  1 1 3. 
See  ante,  p.  419.  {g)  Ferrer$  v.  Perm$^  1  Hagg.  Cooa.  R. 

(r)  Evan$  ? .  £mii«,  1  Hagg.  Cona.  R.  13U.    See  poaL  p.  445. 
120. 
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earlier  ill-treatment  necessarily  takes  place.(A)  If  a  wife  after  legal 
cruelty  consents  to  a  reconciliation  and  to  matrimonial  cohabitation, 
former  injuries  would  revive  by  subsequent  misconduct  of  a  slighter 
nature  than  would  constitute  original  cruelty,  though  the  reconcilia- 
tion would  be  a  bar  if  no  further  ill-treatment  took  place.(t)  A  suit 
for  restitution  of  conjugal  rights  strongly  infers  that  at  the  time  of  the 
instituting  such  suit  the  party  had  no  reasonable  ground  to  apprehend 
personal  violence ;  but  it  docs  not  amount  to  an  absolute  bar  to  a 
sentence  of  separation  for  antecedent  cruelty ;  a  fortiori  it  would 
not  exclude  the  wife  from  pleading  acts  of  harshness  and  severity 
previous  to  such  suit,  in  conjunction  with  acts  of  cruelty  subse- 
quenlly-O) 

Delay  in  complaining,'] — A  wife's  delay  in  applying  to  the  ecclesi- 
astical court  for  redress  from  cruelty  does  not  infer  that  there  is  no 
ground  of  complaint,  nor  even  raise  a  presumption  against  the  truth 
of  the  charge.  An  intermediate  separation  so  approximates  two 
periods  of  cohabitation,  that  *acts  ot  cruelty  happening  r  ^.o.^  -i 
•before  the  separation  may  be  looked  upon  as  if  they  had  '-  -' 

happened  recently.(A() 

l^rhat  may  be  pleaded  in  cases  of  cruelty.'] — A  party  before  the 
court  in  a  suit  for  divorce  by  reason  of  cruelty  may  plead  acts  of 
adultery  subsequent  to  the  ciiation.(/)  In  a  similar  suit  brought  by 
the  wife,  an  acquittal  of  her  witnesses  (for  a  conspiracy  in  coonsel- 
ling  her  to  institute  the  suit)  upon  an  indictment  laid  by  the  husband, 
and  his  evidence  thereon,  in  which  he  admitted  and  repeated  certain 
accusations  originally  alleged  in  the  libel  as  acts  of  cruelty,  may  be 
pleaded  as  a  continuation  and  admission  on  oath  of  such  cruelty.(m) 
'  In  Best  V.  BestJin)  it  was  held  that,  in  a  suit  against  the  husband 
for  cruelty,  a  defensive  allegation,  pleading  distinctly  and  substan- 
tively adultery  by  the  wife,  was  admissible  without  a  separate  cita- 
tion on  the  part  of  the  husband ;  and  this  practice  has  since  been 
acted' upon  in  analagous  cases.  In  Barrett  v.  BarreUf{o)  the  wife 
was  permitted,  in  a  suit  instituted  against  her  husband  by  reason  of 
cruelty,  to  give  in  additional  articles  to  the  libel  pleading  acts  of  adul- 
tery. Under  a  citation  for  cruelty  only,  in  a  suit  for  separation  by 
the  wife,  adultery  by  the  husband  occurring  prior  to  the  institution 
of  the  suit,  but  sworn  to  have  come  recently  to  the  wife's  knowledge, 
may  be  pleaded,  even  though  publication  of  the  evidence  on  the  libel, 
and  on  a  responsive  plea,  is  about  to  pass.^)  Cruelty  cannot  be 
pleaded  responsively  to  the  allegation  admitted  on  behalf  of  the  bus- 
Land,  charging  the  wife  with  adultery,  for  there,  is  no  point  moi^ 
clearly  settled  than  that  cruelty  cannot  be  pleaded  in  bar  of  a  charge 
of  adultery  ;{a)  although  it  may  be  pleaded  as  introductory  to  the  his- 
tory of  the  adulterous  intercouse.(r) 

(A)  WetUneath   t.   WtBtmeofh,  3   Hagg.  23. 

EccL  R  Sappl.  113.  (m)  Bray  v.  Bray,  1  Hagg.  EocL  R.  163. 

(i)  Wettmeath  ?.   We9tmeaik,   2    Hagg.  (»)  Addams,  411. 

EccL  R.  Suppl.  114.  (a)  1  Hagg.  £ccl.  R  33. 

(j)  Neeld  f,  Nedd,  4  Hagg.  Eod.  R.  (»)  iSbrnpaon  ▼.  <SiBm|»fOM,  4  Hagg •  EeoL  K. 

26a  386. 

ik)  ITAgmUr  t.  JTAguUar,  1    Hagg.  (9)  Harria  ▼.  Harri;  3  Hqf.  Eod. 

Ecoir  R  7^,  781.    Sae  aoU,  p.  416.  411 ;  ants,  p.  400. 

(2)  BarreU  ?.  iSarrett,  1  Hagg.  EocL  R  (r)  AtKlc^  ir.  AtM«),^^¥Vs!&u^Vi^ 
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Babttmd  KMt  far  ffife^s  Necessaries  when  she  leaves  him  for 
Crmetf4,s)'] — If  m  horiMiid  conducts  himself  towards  his  wife  with 

r    ^438    1  '^'^  *  ^'^P^^  ^f  misconduct  and  cruelty  as  to  render 
^  -^  ^  DO  loitter  safe  for  her  to  remain  in  his  house,  she  is  not 

to  be  tamed  out  into  ue  street  to  starve,  or  to  seek  relief  in  the  parish 
workhvcae*  but  n  justified  in  leaving  her  home,  and  goes  fortn  into 
the  worid  with  a  credit  for  the  necessaries  of  life  suitable  to  her  con- 
ditioa.    A  husband  who  has  so  conducted  himself  cannot  determiM 
his  liabilitT  bj  a  mere  reauest  on  his  part  that  she  will  return ;  and 
imlesB  there  be  an  amicable  arrangement,  he  can  only  compel  the 
return  of  hn  wife  by  obtaining  a  decree  for  that  purpose   in  the 
spiritual  court^l)    But  the  husband  is  not  liable  for  money  expended 
in  the  education  of  his  children,  whom  the  wife  had  taken  with  her 
om  leaving  his  house  on  account  of  his  cruel  treatment.(tt)    A  wife 
who  has  reasonable  ground  to  apprehend  personal  violence  from  her 
husband  is  justified  in  leaving  him ;  and  it  the  apprehension  be  such 
as  a  jury  smil  deem  to  have  been  felt  upon  reasonable  grounds,  the 
husband*is  liabfe  to  the  payment  of  board  and  lodging  provided  for  his 
wife.(jr>  But  where  there  was  no  evidence  of  actual  terror  or  violence^ 
but  the  principal  circumstance  relied  upon  was  the  husband  having 
placed  a  proffisate  woman  at  the  head  of  his  table,  and  having  told 
his  wife,  that-if  she  did  not  like  to  dine  there  she  might  dine  in  her 
own  chamber,  although  such  conduct  was  highly  improper,  it  was 
held  that  the  husband  was  not  liable  for  necessaries,  because  she 
micht  have  had  them  if  she  stayed  in  her  husband's  house,  and  she 
had  her  remedy  by  a  suit  for  a  divorce  a  mensa  et  thorOf  and  for  ali- 
nionWy)    In  another  case  it  was  held,  that  if  a  husband,  by  bringiD|f 
another  woman  under  his  roof,  renders  his  house  unfit  for  the  resi- 
dence of  his  wife,  and  she  thereupon  removes  and  lives  apart  from 
him»  he  is  biHind  to  provide  her  with  medicines  in  sickness  during  the 
se|«ralion.re)    The  tradesman  supplying  necessaries  to  a  woman  liv* 
i\\f  apart  troro  her  husband,  cannot  recover  against  him  \fithout 
•hawing  that  there  was  some  justifiable  cause  for  her  so  living.(a) 


I       HW      J      *SM(3T.  v.— OF  THB  OAUSI&S  WHICH  BAR  DIVORCE. 

|,  lift  WiWMiMUwiiiftht  Crime  or  Recriminatioa 439 

V  01' t  SMtihMiiiilufi        .  445 

d.  t  ir  I^MMllVAIIfV 44S 

ThP  ihroe  B^neral  grounds  usually  pleaded  in  answer  to  a  siut 
iMSlllMlvil  liir  obtaining  a  divorce  for  adultery  are  recrimination  or 

(•I  MMSKI^iHr*  4Q1,498;  pMtiMtoali.  Moore,  482 ;  S  C.  &  P.  33. 

iMH^Jf-  (y)  f^orwood  r,  H^er,  3  Taunt  491.  See 

{lO  l^frv  V.  Mmny,  I   Y.  4c.  J.  501 ;  CorbeU  v.  Poelmis,  1  T.  R.  5. 

^$mi  Md'    Nmi  ikniB  V,  Hfbf Tie,  4  Eip.  (x)  AldU  ▼.  Clmvmmn^  1  Selw.  N.  P.  913. 

(  4th  ed. 

\m  /Mr^f   V*    IMgft  rtake*a  AddL  (a)  AfatmMniir  t.  ZcWm,  9  Oirr.4b  P. 

^hMt  l^n  Idifi.  441.  507;  Cljffwd  ▼.  Ulm,  3  Garr.  6l  P.  15. 

imHtkm  r.  Ms^,  9  Blag.  m\  10 
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emnpensatio  criminis^  a  compensation  of  the  crime,  condonation,  and 
ooaaivance.(a)  According  to  Ayliffe  there  are  five  cases  wherein  a 
divorce  cannot  be  had  on  account  of  adultery  :{b)  First,  if  both  the 
married  parties  are  convicted  of  adultery ;  for  since  there  are  some 
miflcfemeanors  that  are  taken  away  by  mutual  compensation,  of  which 
adultery  is  one ;  a  compensation  may  be  made  of  this  crime,  for  it  is 
uojust  for  one  person  to  judge  of  another,  and  not  to  give  another 
leave  to  judge  of  himself.  Secondly,  if  the  husband  himself  prosti- 
tutes his  own  wife.  Thirdly,  if  the  wife  be  free  from  any  fault,  as 
not  having  an  intention  of  committing  fornication  or  adultery ;  as 
when  a  woman  marries  another  man  through  belief  that  her  former 
husband  is  dead,  for  upon  the  return  of  the  former  husband  she  is 
bound  to  forsake  her  second  husband  and  to  return  to  her  first,  unless 
after  his  return  she,  with  his  consent,  remain  with  the  second,  or 
unless  another  person  had  carnal  knowledge  of  her  through  error 
and  mistake,  she  believing  him  to  be  her  own  husband.  Fourthly,  if 
she  be  forced  or  ravished.  And  fifthly,  if  the  husband  has  reconciled 
himself  to  her  after  the  adultery  committed  by  her,  or  knowingly 
retains  her  after  she  has  committed  adultery.(c) 


•1.   OF  COMPENSATION  OF  THE  CRIME  0&  REORIMI NATION. 

The  remedy  of  divorce  by  a  clear  principle  of  law  is  denied  to  a 
party  who  is  guilty  of  the  same  ofience  as  that  of  the  r  ^ .  .^  •. 
♦party  complained   of.     A  compensation  of  the  crime  '-  -• 

hinders  a  divorce,  that  is,  if  the  defendant  proves  that  the  plaintiff 
hath  also  committed  adultery,  the  defendant  is  absolved  as  fo  the 
matters  requested  in  the  libel  of  the  plaintiff.(c2)  The  doctrine  of  the 
ecclesiastical  courts  of  England  admitting  a  plea  of  recrimination, 
or  compensalio  criminum^  is  founded  on  the  principle  that  a  man 
cannot  complain  of  the  breach  of  a  contract  which  he  has  violated.(e) 
This  rule  was  admitted  in  Endand,  and  it  was  unanimously  recog- 
nized by  all  the  delegates  as  the  standard  canon  law  of  the  country 
in  all  cases  of  divorce.(/)  But  it  seems  that  in  Scotland  recrimina- 
tion is  no  bar  to  a  divorce  for  adultery .(g) 

(«)  Crewe  ▼.  Crewe,  3  Hagg.  £ccl.  R.  adulteriain  affcctns,  illam  ooodooat  StDcfaex 

199.  de  DiTortio,  lib.  10,  disp.  5. 

(6)  Parer.  226.  {d)  Conaet  280,  pL  5 ;  Clarke*i   Praxis, 

(e)  Septem  casus  ex  jure  Canonico  coUec-  tit  1 15 ;  Cockburo,  126,  pi.  3.    Compensa. 

ti,  •Domeraotur  &b  oniversis  doctoribus,  in  tio  criminis  (id  est)  si  pars  rea  probavei it 

3iiibas  Hon  licet  ub  adulteriuoi  oelebrare  partem  agentem  etiam  adulteriuni  oooiinia. 

iTortiam ;  qui  ad  triplex  caput  reducuntur.  sisse,  abeolvenda  eat  pars  rea,  quoad  petita  in 

Primum  est;  quia  alter  ooojux  estejusdem  libellGr  partis  agentis.    Oughton,  tit  214,  pi. 

criminis  partioeps  aut  pariter  adulteraos;  1;  see  Qarke*s  Praxis,  tit  il5w 

ant  adolterio  alterius  consensum  prvbens.  (e)  Beeby  t.  Bee6y,  1  Hagg.  Eod.  R.  790. 

£z  quo  primus  et  secundus  casus  coosurg-  (/)  Lord  and  Lady  Leieeeier'e  ea$e,  1737, 

nnt    Secundum,  est  quia  culpa  Tacat  adiu-  cited.  1  Hagg.  Cons.  R.  148. 

terinm,  ac  proinde  non  eat  fbrmaliter  adul-  (g)  Jardine,  Diet  338 ;   Lockhait  Fee. 

teriam,  sad  tantum  materialiter,  ex  quo  ori-  Coll.  7,  Dec.  1799 ;  Erak.  Inst  by  Ivory,  B. 

anlar  lertiost  quartos,  qnintus  et   sextus  1,  tit  6,  s.  5,  n.;  bat  see  Lord  Banktoo,  B. 

casus.    Tertiom  est ;  quia  conjux  injorio  ob  1,  til  5, 1. 128. 

v8 
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cohabitation.  Lord  Stowell  said, ''  The  texts  of  the  canon  law»  the 
dicta  of  all  commentators  and  professors,  concur  in  holding  out  that 
there  is  no  distinction  between  a  delinquency  of  the  husband  commit- 
ted before  or  after  a  wife's  infidelity  in  its  complete  efficiency  as  a 
bar  to  a  claim  of  legal  separation."  So  by  the  law  of  this  country, 
a  husband  forfeits  his  remedy  of  a  legal  separation  from  his  offending  , 
wife  by  his  incontinence,  proved  to  have  taken  place  subsequently  to 
the  discovery  of  his  wife's  infidelity,  although  there  may  be  no  reason 
to  presume  otherwise  than  that  he  had  always  confined  himself  to  hii 
marriage  bed  till  after  the  voluntary  separation  which  followed  the 
discovery.(x)  In  such  a  case  many  consequences  of  considerable 
hardship  will  press  severely  upon  a  husband,  whose  own  irregularities 
may  naturally  be  supposed  to  have  originated  mainly  in  the  previous 
failure  of  duty  on  the  part  of  the  wife.  He  will  be  prima  facie  the 
father  of  the  spurious  offspring  which  the  wife  may  happen  to  pro-, 
duce.  He  is  prima  facie  liable  for  the  debts  which  the  wife  may  con- 
r  *AAA  1  tract  in  this  state  of  separation.  *He  will  be  under  the 
I-  -*  necessity  of  proving,  by  means  not  always  easy  or  conve- 

nient to  be  had,  an  absolute  non-intercourse,  in  order  to  deliver  him- 
self from  these  painful  obligations  whenever  they  press.  It  is  to  be 
added,  that  he  is  likewise  to  be  be  barred,  in  consequence  of  a  failure 
in  an  application  for  a  divorce,  from  obtaining  that  complete  relief 
which  the  legislature  dispenses,  of  an  entire  dissolution  of  all  connec- 
tion with  a  woman  who  has  violated  all  her  conjugal  duties.(y)  The 
arguments  however,  as  to  the  hardships  suffered  by  the  husband  from 
a  refusal  of  a  sentence  of  separation  under  such  circumstances,  are 
unavailing,  being  an  inconvenience  which  an  indiscreet  husband 
brings  upon  himself,  and  which  the  law  imposes  upon  him.  It  is  also 
to  be  remembered  that  the  wife  will  equally  suffer  inconvenience  by 
a  sentence  passed  against  her,  and  by  being  turned  loose  upon  the 
world.(z) 

Solicitation  of  Chastity,'] — It  seems  to  be  doubtful  whether  the  mere 
solicitation  of  chastity  on  the  part  of  the  husband  would  be  consi- 
dered as  a  bar  to  a  sentence  of  divorce  for  adultery,  proved  to  have 
been  committed  by  the  wife.(a)  In  Foster  v.  Fosterf(b)  where  the 
husband  was  barred  of  his  remedy,  the  court  thought  him  in  a  great 
measure  the  author  of  his  own  dishonour.  There  was  gross  neglect 
on  the  part  of  the  husband,  and  the  solicitations  were  such  as  led 
stronsly  to  the  inference  that  adultery  had  been  committed.  The 
wife  nad  been  exemplary  in  her  conduct  for  ten  years;  she  was 
carried  to  Lisle,  and  there  left  by  the  husband.  During  thQse  ten 
years  he  was  using  all  means  to  seduce,  almost  to  force  the  maid 
servants.  Three  denied  the  adultery,  the  fourth  refused  to  answer. 
Whether  that  was  sufficient  to  entitle  the  wife  to  a  sentence  of  sepa- 
ration on  her  part  was  considered  doubtful  by  the  court  , 

The  desertion  of  a  wife  by  the  husband  though  a  malicious  deaerr 


(4r)  ProcUir  ▼.  Pr9ei9r,  2  VUgg,  Cons.  R.  (s)  AMtley  ▼.  AdUy,  1  Huf .  EooL  R.  733. 

39S.  (a)  CkettU  ▼.  CkiUU, Z?m, 507. 

_  (If)  Proctor  r.  Proctor^  %  Haffor.  Cgdm.  R.  (6)  lb.  609.    See  1  Hagf  .  Com.  R.  153. 

(fffa,  9Sf6f  iiite,  p.  377.  313. 
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Ifion,  will  not  bar  a  sentence  of  divorce  at  the  suit  of  the  husband,  on 
proof  of  adukery  committed  by  the  wife.(c) 


*2.   OF  CONDONATION.  [      ♦445       ] 

Another  bar  to  a  suit  for  a  divorce  is  condonation  or  forgiveness  of 
the  alleged  injury.  If  the  parly  accused  of  adultery  shall  prove  that 
the  accuser  before  the  commencement  of  the  suit  had  probable  know- 
ledge of  the  crime  committed,  and  yet  afterwards  cohabited  with  the 
accused,  in  such  case  the  accuser  shall  not  obtain  a  sentence  of 
divorce,  for  the  crime  shall  be  supposed  to  have  been  remitted.(rf) 
Condonation  is  either  express  or  implied ;  it  is  express  when  signified 
by  words  or  writing,  and  implied  from  the  conduct  of  the  parties,  as 
when,  for  instance,  after  reasonable  knowledge  of  the  infidelity  of  the 
other,  the  parties  continue  to  live  in  a  state  of  matrimonial  connec- 
tion.(e)  Condonation  may  be  collected  from  a  variety  of  facts  and 
circumstances,  so  as  to  bar  the  right  of  divorce.(/)  The  force  of 
condonation  as  a  bar  varies  according  to  circumstances.  The  con- 
donation by  a  husband  of  a  wife's  adultery,  still  more  repeated  recon- 
ciliation after  repeated  acts  of  adultery,  create  a  bar  of  far  greater 
eflfect  than  does  the  condonation  by  a  wife  of  repeated  acts  of  cru- 
ehy,(g) 

Condonation  bars  sentence;  but  not  necessarily  where  there  is 
subsequent  adultery,  though  it  will  induce  the  court  to  look  with  par- 
ticular jealousy  into  the  case ;  for  if  the  adultery  is  forgiven  with  such 
extreme  facility  as  to  show  no  sense  of  injury,  and  no  care  is  taken  to 
prevent  it  from  happening  again,  then  the  husband  has  no  ground  of 
complaint,  for  he  *has  encouraged  the  adultery  by  his  r  %aaq  i 
conduct;  volenti  non  fit  injuria;   and  courts  allowing  ^  ^ 

such  facility,  instead  of  being  the  guardians  of  morality  encourage 
com]ption.(A) 

Condonation  extinguishes  the  ri^ht  of  complaint,  except  for  subse- 
quent acts,  and  is  accompanied  with  an  implied  condition  that  the 
injury  shall  not  be  repeated,  and  that  a  repetition  of  the  injury  taked 
away  the  condonation  and  operates  as  a  revivor  of  former  acts.(t) 
If  a  wife  forgives  earlier  adultery,  upon  condition  and  assurance  of 

(e)  Sullivan  ▼.  SuUivan^  2  Addami,  299 ;        (e)  Hasc  antem  remiMio  (condonatio)  est 

ante,  pp.  383.  419.  435.  duplex,  qufedam  ezpresaa,  qaando,  acUinet 

{d)  SeeCtMiMt,  381 ;  Cockbam,  127,  pi.  4.  verbis  ezpreimi  ionooena  oonjoz  adnlteriam 

Similiter;  ai  actio  divortii,  propter  adolte-  aibi  reooncUiat,  oondooana  delietoai.    Alia 

riam,  inatituta  fuerit,  per  malierem  contrH  autem  eat  remiiaio  tacita.    Ut  ai,  conju^ 

Tirom  (vel,  e  oontrk)  ad  obtinendum  divor-  adulterii  conscioa,  aliam  non  exclu«it  a  con. 

tiam,  p^pter  adolterium  ;  si  pars  rea,  in  hoc  sortio  maritali,  vel  ezcloaam,  admiait ;  San- 

easu,  allaffaverit  et  probaveri^  partem  agon*  chez  de  Divortio,  lib.  10  ;  Ditp.5. 
tern,  ante  banc  litem  inatitatam,  babuiiae  no^        (/ )  Eiett  v.  Beat,  1  Addams,  413 ;  SbvOtV 

titlam,  saltern  probabilem,  criminis  commissi  ease,  cited  ibid.  note.    See  4  Ves.  202. 
et  libellati,  et  tamen  poatea  carnale  oommer-        (g)  Wettmeaih  t.   \¥e$tmeath^  2  Hagg. 

ciom  cum  parte  ret  habuisse ;  pars  agena  Eccl.  R.  1 13,  Suppl. 
Don  obtioebit  seoteotiam  divortii;  qaia  in        (A)  Ptiim  ▼. />tfafi,2  PhillR.  411. 
hoc,  dicitar  partem  agentem  baoc  injariam        (t)  Durant  v.  Durante  1  Hag^.  Ee.  IL 

(id  eat,  crimen  objectum)  remiaisBeetoondo-  761 ;   jyAruilm-  ▼.  I^AguUar^  ibid.  781; 

DAaae ;  Oughton,  tit  214,  pi.  2.  Fnrtn  t,  rerrert^  1  ¥U|q^.Co{m.^ V^ 
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the  hiisbaiid^s  future  ameodmeotf  oo  his  again  committing  adultery 
the  previoas  iajurj  revire3.(i^)  In  a  suit  for  divorce,  on  accoutit  of 
the  hi:3baod's  aduirery  after  a  condonation  of  former  adulteries,  there 
must  be.  in  orJer  to  establish  condonation  of  subsequent  adultery  as  a 
bar  to  die  wife's  remedy,  evidence  that  she  was  aware  of  this  renewed 
misc'Xkiuct :  nor  can  such  knowledge  be  inferred  from  slight  facts  and 
from  cohabitation*  but  it  must  be  clearly  and  distinctly  proved.(/) 
Coodooatioo  being  merely  retrospective,  if  the  offence  forgiven  is 
afterwards  renewed,  the  party  has  a  right  to  revert  to  former  facts,  if 
brought  ia  conjuoction  with  later.(/;i)  Circumstances  may  take  off 
the  elfect  of  condonation  which  would  not  support  an  original  cause. 
Acts  of  craetty  revive  adultery,  though  they  would  not  support  an 
original  suit  for  it.(/i) 

lo  order  to  found  a  legal  condonation  as  a  bar  to  separation  for 
mdultery»  there  must  be  complete  knowledge  of  all  the  adulterous  con- 
oectioQ,  and  a  condonation  subsequent  to  it.(o) 

A  lunatic,  on  recovering  possession  of  his  senses,  may  condone 
adultery  committed  during  his  Iunacy.(/i) 

The  wife  having  committed  adultery  on  the  first  of  three  successive 
nights,  and  the  husband  aware  and  having  full  knowledge  of  this, 
f  •447  1  sleeping  with  her  on  the  second,  condones  ^thereby  the 
^  ^  previous  adultery,  and  cannot  take  advantage  of  further 

adultery  on  trie  third  night.(9) 

Difference  between  Condonation  on  the  part  of  the  Husband  and 
HVe.l — Condonation  may  be  express  or  implied ;  as  by  the  husband 
cohabiting  with  a  delinquent  wile :  for  it  is  to  be  presumed  he  wouM 
not  take  her  to  his  bed  again  unless  he  had  forgiven  her ;  but  the  effect 
of  cohabitation  is  justly  held  less  stringent  on  the  wife ;  she  is  more 
sub  potestatet  more  inops  consilii;  she  may  entertain  more  hopes  of 
the  recovery  and  reform  of  her  husband  ;  her  honour  is  less  injured 
and  is  more  easily  healed.  It  would  be  hard  if  condonation  by  impli- 
cation was  held  a  strict  bar  against  the  wife.  It  is  not  improper  she 
should  for  a  time  show  a  patient  forbearance ;  she  may  find  a  diffi^ 
culty  either  in  quitting  his  house  or  withdrawing  from  his  bed.  The 
husband,  on  the  other  hand,  cannot  be  compelled  to  the  bed  of  his 
wife ;  a  woman  may  submit  to  necessity.  It  is  too  hard  to  term  sub* 
inimiion  more  hypocrisy.  It  may  be  a  weakness  pardonable  in  many 
rii'tiuinstance8.(r)  To  avoid  condonation  the  husband  is  bound  to 
lakt)  prompt  notice  of  the  infidelity  of  his  wife,  and  is  liable  to  have 
hU  nn^luct  of  so  doing  urged  against  him,  when  afterwards  seeking 
his  lognl  remedy;  but  it  is  not  invariably  expected  that  he  should 

Iilnud  (hd  |>uriod  when  the  charge  first  came  to  nis  knowledge ;  it  may 
Itti  |tiuddnt  and  expedient  to  do  so,  but  it  is  not  absolutely  necessary: 
ff^Miiulhiiig  niuit  be  allowed  to  convenience.(5)     Condonation  with 

Ik}  I  llaMf .  Rool.  K.  745.  351 ;  BrmmwM  ir.  Brmmwdl,  3  Huff.  ficcL 

(h  Pm^tU^.  Durum,  1  Higg.  EccL  R.  R.  G99. 
n\  «mhhI.  <P)  ''•"^  ^-  P^rmtU,  9  PhilL  R.  ICa 

(W)  hn^n  f.  Vtrnft  1  Hagf.  EccL  R.        (9)  7UMiu^T.7tauM^g«,3iIaff.EeeU 

Vol  R.  03. 

(Ml  I^Aau^f   f'  iTAguUar,  1    Hagg.        (r)  ANifty  t.  BteAf.  1  Hagf .  EecL  R. 793, 

ljki.1  U  lA.    Iktm  aiili*,  w*.  435,  436.  794.    See  Fkmn  t.  Fcrrvs,  ibi^  78l%  a. 

/J/  fiuf00S  ¥,  Puntnt,  I  Hagg.  EccJ.  R.        («)  2  Uagg.  CM*.  R.  aiS.  31X 
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FMpecl  to  women  is  held  not  to  bear  so  strictly ;  but  a  woman  would 
not  be  justified  in  living  in  the  same  house  with  her  husband's  concu- 
bine,  sharing  the  turpitude  of  his  crime  and  partaking  of  a  polluted 
bed  ;  although  forbearance  on  her  part  will  not  bar  her  remedy 
where  there  is  a  reasonable  hope  of  the  husband's  return  to  her  society. 
CoDJugal  cohabitation,  after  an  act  of  adultery  avowed  by  the  hus- 
band to  the  wife,  may  be  condonation ;  but  it  does  not  ibilow  that 
because  she  overlooked  an  offence  which  she  could  not  prevent,  that 
♦is  to  be  construed  to  give  an  universal  license  to  unlimited  r  %aaq  -i 
debauchery.  (^)  *•  » 

It  is  not  necessary  for  the  wife  to  withdraw  from  cohabitation  on 
the  first  or  second  instance  of  the  husband's  misconduct.  It  is  legal 
and  meritorious  to  be  patient  as  long  as  possible.  Forbearance  does 
not  weaken  her  title  to  relief;  for  it  is  not  improper  she  should  for  a 
time  entertain  hopes  of  her  husband's  reform,  especially  where  there 
is  a  large  family.(t£)  Condonation  is  not  presumed  as  a  bar  so  readily 
against  the  wife  as  the  husband. (x) 

Presumption  from  Cohabitation.] — The  general  presumption  is,  that 
a  husband  and  wife  living  in  the  same  house  live  on  terms  of  matri- 
monial cohabitation;  but  particular  circumstances  may  repel  that 
jH^sumption.(y)  Where  the  husband's  conduct  has  been  very  gross, 
and  the  parties  have  separate  beds,  there  niust,  in  order  to  found  con- 
donation on  the  wife's  part,  be  something  of  matrimonial  intercourse 
presumed ;  it  does  not  rest  merely  on  the  wife's  not  withdrawing  her- 
flieir,  for  the  court  does  not  hold  condonation  so  strongly  against  the 
Wife,  from  whom  it  looks  for  long  suffering  and  patience  not  expected 
nor  tolerated  in  the  husband.(z)  Condonation  therefore  will  not  so 
soon  bar  a  wife  as  a  husband  of  the  remedy  of  divorce.(a)  The  wife's 
unwilling  acquiescence  in  a  return  to  live  in  the  same  house,  but 
Without  connubial  cohabitation,  does  not  amount  to  a  coniplete  for- 
giveness.(6)  The  mode  in  which,  after  a  separation,  a  return  to 
<Sohabitation  was  efiected  is  material,  to  show  whether  there  was  or 
was  not  condonation.  On  the  execution  of  articles  of  separation,  not 
followed  by  matrimonial  intercourse,  the  wife's  reluctant  assent  to 
the  husband  having  a  bed-room  in  her  house  at  the  earnest  entreaty  of 
him  and  of  mutual  friends,  and  on  his  declaring  '*  that  he  should  be 
merely  under  the  ♦roof  by  sufferance,"  is  no  continuation  r  ^^^  -. 
rf  a  former  C()ndonation.(c)  I-  J 

Pleading  Condonation.'] — Condonation  being  a  plea  in  bar,  ought 
te  strictness  to  be  pleaded,  that  there  may  be  an  opportunity  afforded 
df  contradicting  it,  because  it  is  not  incumbent  upon  the  complaining 
party  to  prove  that  there  was  no  condonation.(d)  At  the  same  time 
tlie  court  is  not  precluded  from  noticing  it,  to  this  extent  at  least,  that 

• 

(0  KirkwaU  v.  Kirkwall,  2  Hagg.  Corn.  (o)  Walker  ▼.  Walker,  2  Phil.  R.  156. 

R.979;  ITAguilmr  ir.  D'AguiUr,  i   Hagr.  (6)  D'AguUar  ▼.  D'Aguilau  1    Hamg' 

Bed.  R.  786.  Ecd.  R.  7»2«. 

(s)  Duram  V.  Dmrant,  1  Hagg,  Eccl.  R.  (e)  We$tmeath  ▼.    WeHmeatk,  S  Hagg. 

76a  763;  Beeby  ▼.  Bee6y,  ibid  793;  post,  EccLR.  App.  lia 

pfL  453,  454.  (d)  Elwet  Wi  Elwet,  1   Ha».  Cons.  R. 

(m)  Dmruut  t.  Durant,  1  Hagg.  Eccl.  R.  393 ;  WiUianu  ▼.  WiUitwu,  3  Hagg.  EecL 

753,  Sappl.    See  1  Hagg.  Com.  R.  37a  R.  84 ;  DitraiU  v.  Durante  1.  Hagg.  EccL 


(y)  iterfty  ? .  Bethy,  1  Hugg.  Eccl.  R.  79a    733.  751. 
(s)  Dtnee  ?.  Damee,  1  Httgg,  Eeel.  K.  794. 
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if  the  fact  appeared  clearly  and  distinctly  upon  the  depoutions  that 
there  had  been  cohabitation  subsequent  to  the  knowledge  and  detec- 
tion of  the  guilt,  it  might  ex  officio  call  upon  the  husband  to  disprove 
it.(f)  Condonation  not  pleaded  can  only  avail  as  a  bar  so  far  as  it  it 
fully  established  by  evidence.(/)  But  it  seems,  that  unless  condona- 
tion be  admitted  by  the  adverse  case,  that  it  must  be  pleaded  to  estop 
the  party.(j^) 

3.   OF  CONNIVANCE. 

Connivance  and  collusion  destroy  all  claim  to  remedy  by  way  of 
divorce,  and  is  founded  on  the  obvious  principle,  that  no  man  has  a 
right  to  ask  for  relief  from  a  court  of  justice  for  an  injury  which  be 
was  chiefly  instrumental  in  effecting  himself.  Volenti  non  ft 
injuria.(h)  Condonation  and  connivance  are  essentially  different  in 
their  nature,  though  either  may  have  the  same  legal  consequence. 
Condonation  may  take  place,  without  imputing  either  in  the  case  of  a 
wife  or  of  a  husband  the  slightest  degree  of  blame,  especially  in  the 
case  of  a  wife,  whose  conduct  might  be  more  meritorious  from  her 
forgiveness  of  injury.  But  connivance  necessarily  involves  criminal- 
ity on  the  part  of  the  individual  who  connives,  and  therefore  the 
evidence  to  establish  it  should  be  more  grave  and  conclusive.(t) 
r  *4in  1  ^Collusion  may  exist  without  connivance,  but  conniv- 
I-  -■  ance  is  generally  collusion  for  a  particular  purpose.Cj') 

The  law  requires  that  there  should  be  no  co-operation  between  the 
parties  as  to  the  commission  of  an  act  of  adultery,  and  will  not  grant 
a  remedy  where  the  adultery  is  committed  with  the  view  of  after- 
wards obtaining  a  separation.(ft) 

In  several  cases  the  wife  has  been  dismissed  on  that  groundt 
although  the  adultery  was  fully  proved,  where  the  corrupt  connivance 
of  the  nusband  was  fully  established.(/) 

The  law  imposes  upon  the  husband  the  obligation  of  cautiously 
protecting  and  guarding  his  wife  from  all  associations  that  might 
expose  her  purity  to  hazard ;  or,  by  lowering  her  standard  of  female 
virtue,  prepare  the  way  for  the  inroads  of  the  seducer.  The  court 
maintains  the  necessity  on  the  part  of  the  husband  of  jealously  watch- 
ing over  the  society,  conduct  and  habits  of  his  wife,  in  order  to  pre- 
vent irreparable  injury  to  the  great  bonds  of  domestic  happiness  and 
peace.(m) 

This  principle  is  very  clearly  established;  but  what  degree  of 
neglect,  however  culpable,  short  of  an  actual  and  voluntary  exposure 
of  the  wife  to  the  seduction  of  an  adulterer,  would  be  sufficient,  in 
order  to  bar  a  suit  for  divorce  by  reason  of  adultery,  is  no  where  hid 
down,  at  least  with  that  distinctness  and  precision,  which  would  fur* 

ie)Elwe9 ▼.  Bho€i,  1  Hagf.CoDs. R.293.  (t)  T^rtoii  ¥.  TVcrfoii,  3  Ha^-  EeeL  K. 

(/)  Beeby  ▼.  Betby,  1  Htgr.  Eoel.  R.  795.  350. 

(g)  Durmni  ▼.  Durante  1  fiigg.  Eoel.  R.  ( j)  8m  ante,  p.  415. 

751,  Sappl  {k)  Crewe  t.  Crewe,  3  Hagg.  Eed.  R.  13(1 

(A)  Feeler  t.  Ffrner,  1  (Ugg.  Cona.  R.  (i)  Timmimgw^,  Timming9^3  Hafr.  EocL 

144;  Barrit  ▼.  Atrrta,  S  Hagg.  EccL  R.  R.  76;  Ltoeringr,  Lntrii^^lk,  dS. 

415 ;  Rogere  v.*  Rogere,  3  Hi^r .  EcoL  R.  (m)  3  Haff .  EccL  R.  414. 
S8;  Jgeepes  r.  Reeves,  2  PhiU.  R.  135. 
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Dish  a  safe  guide  for  the  court  to  act  upon.  Ahhough  no  case  of  this 
kind  may  have  been  the  subject  of  judicial  decision,  it  can  be  con- 
ceived that  a  case  might  arise  of  such  wilful  neglect,  or  rather 
exposure,  as  might,  without  proving  actual  connivance,  possibly  bar 
the  husband  of  all  remedy  by  a  divorce.  A  husband  might  introduce 
his  wife  to  society  so  abandoned,  and  expose  her  to  risks  so  great,  as 
lo  render  a  deviation  from  the  paths  of  chastitv  the  most  probable, 
if  i^ot  the  necessary,  consequence.  Under  such  circumstances  per- 
haps the  court  would  not  wait  for  proof  of  actual  connivance  on  the 
part  of  the  husband,  but  would  hold  him  to  the  consequences  of  his 
own  conduct,  *when  the  adulterous  connection  arose  r  ^...  n 
from  the  society  and  temptations  to  which  he  had  intro-  ^  ^ 

duced  his  wife.(n) 

Husband's  Conduct  must  be  free  from  ImputcUion,'] — The  ecclesias- 
tical court  requires  that  a  man  shall  come  with  pure  hands  himself, 
snd  shall  have  exacted  a  due  purity  on  the  part  of  his  wife  ;  and  if 
lie  has  relaxed  with  one  man,  he  has  no  right  to  complain  of  another. 
Therefore,  where  the  wife  made  no  defence  to  a  suit  for  divorce  by 
reason  of  her  adultery,  the  court  dismissed  the  suit  on  the  ground 
tbat  the  husband  having  connived  at  the  wife's  adultery  with  A., 
:ould  not  complain  of  an  act  of  adultery  nearly  contemporary  with 
B.(o) 

Great  facility  in  condonation  of  adultery  with  A.,  taking  no  notice 
»f  adultery  with  B.,  (of  which  the  husband  could  not  be  ignorant,) 
sonduct  amounting  to  an  invitation  to  adultery  with  C,  not  merely 
^ving  free  scope  to  the  wife's  licentiousness,  in  order  to  obtain  con- 
clusive evidence  of  guilt,  and  matrimonial  cohabitation,  after  being 
D  possession  of  full  legal  proof  of  such  adultery,  are  criminal  cod- 
livance  and  collusion,  which  will  bar  the  husband  of  leeal  relief  on 
iccount  of  his  wife's  adultery,  although  fully  proved. (p)  However  cul- 
Mble  the  wife  may  be,  yet  if  the  husband  has  been  negligent  and 
ittfiered  her  to  form  a  connection  and  live  on  terms  of  cohabitation 
irith  another  man,  the  court  will  not  grant  a  separation.  The  adul- 
mry  of  the  wife  being  proved,  but  she  having,  without  her  husband, 
^ded  in  a  gentleman's  house,  (of  which  she  was  treateil  as  the 
Distress,  and  where  she  was  delivered  of  three  children,)  without  the 
iusband  sufficiently  accounting  for  his  absence,  or  providit^  for  her» 
NT  interfering  with  such  residence,  the  court  dismissed  her,  on  the 
pround  that  the  husband  by  such  conduct  had  consented  to  the  con- 
lection  and  adultery.(7) 

Jdtere  imprudence  and  error  of  judjmient  are  not  connivance ;  and 
B  determining  whether  the  husband's  behaviour  has  barred  him  from 
ilief  on  proof  of  his  wife's  adultery,  the  *honesty  of  his  r  « .^o  i 
Mentions,  not  the  wisdom  of  his  conduct,  is  to  be  con-  *-  ^ 

lidered.(r) 

A  husband  is  not  barred  by  a  mere  permission  of  opportunity  for 

(n)  HarrU  ?.  ihrriM,  3  Higg.  Eccl  R.  R.  76. 

IS.  {q)  Miehettom  v.  Miekefton,  3  Hagg.  Ecd. 

(•)  Looering  ▼.  La/ttting^  3  Hagg.  Eiecl  R.  147. 

L  85.  (r)  Hmr  v.  Hoar^  3  Hagg.  EccL  R.  137.. 

ip)  Timming9  ▼.  ThnmingB,  3  Hagg.  EcL 
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nAuUmy^  nor  if  it  every  de^ee  of  inattention  on  his  port  which 
ihpr ivf)  him  of  relief;  but  it  is  one  thing  to  permitt  and  another  to 
invito ;  ho  is  perfectly  at  liberty  to  let  the  licentioiisness  of  hia  wife 
Inkn  its  full  sco^io;  hut  to  contrive  the  meeting  and  to  inrite  the  adol- 
toror,  In  ordor  to  obtain  conclusive  evidence  of  guilt,  is  legal  proab- 
liillon.(«) 

llttfinind  viay  hv  barred  by  Acquiescence. ]i — Passive  conniTaiice  is 
n^  much  II  bar  iis  artive  conspiracy,  but  there  must  be  an  inteolion 
tliht  ^uilt  nluMild  cnsiin,  and  such  intention  may  be  inferred  from 
Allowiiifr  iinpro|u«r  l'nmilinrity.(0  It  is  not  necessary  that  any  active 
Ptopii  should  bo  tiikrn  on  the  part  of  the  husband  to  corrupt  the  wife 
ti*  uhIui*o  and  rii(M>un)^Q  her  to  commit  the  criminal  act.  Passive 
hn|uiri«ronro  will  br  Hulliricnt  to  bar  the  husband,  provided  it  appears 
to  bo  doiip  with  tho  ititontion  and  in  the  expectation  that  she  would 
roininit  tho  nunc:  but  on  the  other  hand,  it  has  always  been  held 
llmt  thorn  must  bo  oonscnt.  Tho  injury  must  be  volenti;  it  most  be 
p«iinothiii^  moro  than  mere  negligence;  than  mere  inattention ;  than 
ovor^ooiifulonoc ;  than  dulness  ot  apprehension ;  than  mere  indifler- 
onoo ;  It  must  bo  intentional  concurrence,  in  order  to  amount  to  a 
I>ur.(i0  Lord  Stowoll  admitted  the  following  position  to  be  the  true 
dortrino,  **  that  passive  consent  is  suflicient ;  but  there  must  be  a  eon- 
hoiit  or  uo(]uicscence  of  his  will,  not  mere  negligence ;  not  too  high  a 
rontidonco,  or  a  misplaced  confidence ;  there  must  be  evidence  that 
hu  Mas  passively  concurrent ;  that  ho  saw  the  train  laid  for  the  cor- 
ruption of  his  wife ;  that  ho  saw  it  with  pleasure,  and  gave  a  degree 
of  passive  concurrence  to  it.*'(»-) 

Connivance  of  a  passive  and  permissive  kind  is  to  be  proved  by  a 
train  of  conduct  and  circum8tances.(ir) 

r  *4''3  1  ^^^  ^^^^  general  and  simple  rule  is,  if  a  man  sees 
I*  ^  J  what  a  'reasonable  man  could  not  see  without  alarm ;  if 
ho  sees  what  a  reasonable  man  could  not  permit,  he  must  be  supposed 
to  $ce  and  mean  the  consequences;  but  this  is  not  to  be  too  rigor- 
ously ap)>lied  without  making  allowance  for  defective  capacity; 
dulness  of  [perception,  or  the  Tike,  which  exclude  intention,  is  not 
<^>nnivance ;  there  must  be  intention.  The  presumption  of  law  is 
against  connivance ;  and  if  the  facts  can  be  accounted  for  without 
5U]>|H>sition  of  intention,  the  court  will  incUne  to  that  construction. 
rr.doubtedly  there  have  been  some  persons  who  have  conspired 
a\!<nnst  the  virtue  of  their  wives  to  gain  a  separation,  and  (experience 
lias  proved)  have  even  connived  without  such  an  object;  but  either 
of  thorn  is  contrary  to  tite  usual  conduct  and  disposition  of  mankind, 
t\\ui  tho  court  will  presume  according  to  the  general  rules  of  cooduct 
However,  to  bar  the  husl^nd,  there  must  be  intention  on  bis  pert,  bm 
tuero  i>assi\e  connivance  is  as  much  a  bar  as  active  coDspiracy.(j:] 

^orVriiviKiY  in  Inst^Ming  Pn>ctrdiKgt,'] — Connivance  may  be 
inforriMt  tW^n  for(>enranoc  ia^  instituting  piroceedii^    A  husband  is 

\t^    ftimmiyt  t.   Timminp^   3  H^ff.       (r)  WMtr  v.  WUfcir,  3  Hagf.  EocL  fi. 
^Wl  KM.  5S. 

N  )h  ^^.  ^  ,x:  Jli«nHi>iT.  JlMWB,  3  H«ff.  EecL 
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bound  to  take  prompt  notice  of  the  infidelity  of  his  wife,  and  is  liable 
to  have  his  neglect  of  so  doing  urged  against  him  when  afterwards 
seeking  his  legal  remedy,  but  this  doctrine  is  not  to  be  pressed  against 
a  wife  unless  in  very  particular  cases.  Even  in  the  case  of  a  husband 
it  is  not  invariably  expected  that  he  should  show  the  time  when  the 
charge  first  came  to  his  knowledge.  It  may  be  prudent  and  expedient 
for  the  success  of  his  suit  that  he  should  do  so,  but  it  is  not  absolutely 
necessary,  something  must  be  allowed  to  convenience.  A  wife  would 
not  be  justified  in  living  in  the  same  house  with  her  husband's  concu* 
bine,  sharing  the  turpitude  of  his  crime,  and  partaking  of  a  polluted 
bed ;  but  when  there  is  nothing  to  show  that  the  wife's  suspicion 
must  of  necessity  have  been  excited,  or  that  the  adultery  mignt  not 
have  taken  place  without  .her  knowledge,  forbearance  on  the' part  of 
the  wife  under  a  reasonable  hope  of  his  return  to  her  society,  will  not 
constitute  a  bar  to  her  legal  remedy  when  every  hope  of  that  kind 
ahall  be  extinct(y) 

*  Where  a  husband  has  suspicions  and  some  intimations  r  ^^aka  i 
pf  his  wife's  infidelity  sufficient  to  convince  his  own  mind,  ^  -* 

but  not  to  instruct  a  legal  case,  the  husband  will  not  be  debarred  of 
his  remedy  because  he  continued  to  cohabit  until  his  suspicions  were 
confirmed  by  legal  evidence.(y) 

The  husband  is  not  bound  to  apply  upon  suspicion,  he  must  w.ait 
Ibr  adequate  proof,  but  he  must  be  vigilant,  for  if  he  waits  longer  than 
is  required  for  obtaining  proofs  he  is  barred  of  his  remedy  afterwards ; 
if  it  be  proved  that  there  has  been  a  long  course  of  criminal  conduct 
of  which  he  was  cognizant,  or  which  by  law  and  by  presumption  be 
must  be  supposed  to  have  been  cognizant,  he  cannot  receive  relief. 

A  constant  intercourse  continued  for  four  years  between  a  wife 
and  her  paramour,  not  clandestine,  but  the  common  subject  of  con- 
versation among  servants  and  friends,  raises  a  grave  suspicion  of  the 
husband's  knowledge  and  acquiescence. (z) 

A  husband,  if  the  matter  is  not  divulged,  may,  from  tenderness  to 
his  family  and  himself,  or  to  his  wife,  be  iuduced  not  to  complain  to 
a  court  of  justice  upon  strong  reasons  to  believe  the  repentance  of 
bis  wife.  But  a  facility  bf  condonation  of  adultery  on  the  part  of  the 
husband  leads  to  the  inference  that  he  does  not  duly  estimate  the 
injury,  and  will  induce  the  court  to  look  with  jealousy  on  his  subse- 
quent conduct.(a) 

Plea  of  ConnivanceJ] — In  a  suit  for  separation  by  reason  of  the 
wife's  adfultery,  connivance  on  the  part  of  the  husband  may  be  pleaded 
by  the  wife  consistently  with  a  denial  of  her  guilt  ;(b)  for  such  a  plea 
does  not  necessarily  admit  adultery.(c)  Active  conspiracy  appears 
in  acts,  but  unless  there  are  declarations  to  establish  it,  connivance 
must  in  general  depend  on  circumstances,  and  it  is  to  be  gained  from 
a  train  of  conduct  which  the  court  is  to  interpret  as  well  as  it  can. 
A  plea  of  connivance  must  for  the  most  part  in  its  own  nature  be 

(«)  Kirkwall  t.  Kirkw&U^  2  lUgg.  Coos.  («)    Timmingi  ▼.   TimmingB^  3  B^gg. 

R.  hi ;  ante,  pp.  416, 417.  436,  437.  Eccl.  R.  78. 

(v)    Elwfi  ▼.  JBdoM,  1  Uaffflr.  Com.  R.  (6)  Moorwom  v.  JfMrfom,  3  Hagr.  Eccl. 

g^/  R.  87 ;  Gilpin  v.  GUpin,  ib.  150. 

ix)  Creme  ▼.  Crme^  4  Bagg.  EceL  R.  («}  EBg$ri  ▼.  Bogtn^Z  Hafi;.  \£^  ^ 

139.  58. 
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circumstantial  and  consist  of  many  facts,  trifling  perhaps  when  taken 
r  *455  1  s^P^r^^^'y*  bu^  altogether  making  a  case  *calculated  to 
*"  J  affect  the  judgment  of  the  court(/)     Mere  indiflerencey 

ill-behaviour,  or  cruelty,  is  not  pleadable  in  answer  to  a  charge  of 
adultery,  nor  relevant  to  a  plea  ot  connivance.(o^)  The  court  compels 
parties  to  bring  the  whole  of  their  substantive  case  before  it  at  once 
if  possible,  which  is  not  always  the  case ;  for  the  knowledge  of  facts, 
or  the  proof  by  which  facts  are  to  be  supported,  may  not  always  be 
in  the  power  of  the  party,  and  then  additional  articles  may  be  sivea 
in ;  but  it  must  clearly  appear  to  the  court  that  they  could  not  nave 
been  given  in  before;  for  a  contrary  practice  would  be  extremeir 
oppressive,  especially  where  one  party  pays  all  the  expenses  on  both 
sides.  Therefore  where  much  delay  had  occurred  in  the  wife's 
defence,  a  plea  of  minute  facts  to  establish  connivance  having  been 
admitted,  and  the  cause  then  standing  ''  to  propound  all  facts,^  an 
allegation  of  the  wife,  not  responsive,  but  pleading  more  minulely» 
but  to  the  same  effect,  as  in  a  former  plea,  was  altogether  rejectedt 
the  facts  not  being  noviter  p€rventa.{h)  Though  the  court  will  not  on 
presumption,  and  in  the  absence  of  matter  strongly  inculpatory, 
impute  to  the  husband  the  guilt  of  connivance,  it  will  not  debar  him 
from  pleading  circumstances  which  make  the  history  natural  and 
consistent ;  for  the  party  ought  not  to  be  forced  ultimately  to  depend 
for  an  explanation  of  his  conduct  on  the  ingenuity  of  counsel  or  the 
discrimination  of  the  court.(t)  Where  connivance  is  not  pleaded,  the 
court  or  the  husband's  counsel  may  take  the  objection  of  the  wife's 
connivance,  where  it  clearly  appears  on  the  face  of  the  evidence 
adduced  by  the  wife  herself;  but  it  is  questionable  whether  it  is 
competent  to  the  husband  to  set  up  such  a  defence  by  interro- 
gatory only,  without^  giving  the  adverse  party  a  full  opportunity 
to  answer:  at  all  events  to  support  such  a  defence  so  set  up» 
the  conduct  and  evidence  to  prove  it  must  be  most  unequivocal  and 
incapable  of  explanation.(ft)  To  support  a  plea  of  connivance  where 
r  *456  1  "^  adultery  during  cohabitation  is  ^charged  or  admitted, 
^  -I  the  clearest  evidence  of  intention  and  consent  would  be 

reouired.  It  seems  doubtful  whether  connivance  at  adultery  during 
cohabitation  would  be  a  bar  in  point  of  law  against  a  suit  for  adultery 
with  a  different  person  long  subsequent  to  separation.(/) 

Evidence  of  Connivance^] — The  evidence  to  establish  connivance  is 
generally  circumstantial,  it  rarely  happens  that  it  can  be  proved  by 
one  or  two  broad  facts.  If  the  facts  are  equivocal,  the  presumption 
is  in  favour  of  the  absence  of  intention  ;  it  cannot  readily  be  presumed 
that  any  husband  would  act  so  contrary  to  the  general  feelings  of 
mankind,  as  to  be  a  consenting  party  to  his  own  dishonour ;  the  effect 
of  which  would  be  to  leave  him  legally  bound  for  life  to  a  corrupt  and 
adulterous  wife.(m)  In  a  suit  for  separation  for  the  husband's  aoultery 
with  the  wife's  sister,  proof  that  the  wife,  after  knowledge  of  previous 

(/)  jBfoortoiii  V.  Moor$om,  3  Hagg.  Eeel  (t)  Croft  ▼.  Croft,  3  Hq^T-  Ecel.  R.  313. 

R.  93. 106.  (k)  Turton  v.  TurUm.  3  Hagg.  EccL  R. 

(g)  Moorwm  ▼.  Moortom,  3  Hagg.  £cd.  352. 

R.  92.  (/)  Rogerg  v.  Roger$,  Hagg.  Eccl.  R.  73. 

(A)  Mooriom  v.  Moorwom.  3  Hagg.  EccL  (m)  Rogtf  ▼.  Rogtr9,  3  Hagg.  EccL  R. 

R.96.  «i,^\,                               ^' 
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adultery,  allowed,  under  peculiar  circumstances,  this  sister  to  accom- 
any  them  to  India  and  to  live  in  the  same  house  with  them,  was 
eld  not  to  bar  the  wife  on  the  ground  of  connivance,  her  conduct, 
though  imprudent,  not  having  been  traced  to  a  disregard  of  her  own 
honour,  nor  to  any  motive  necessarily  criminal.  And  the  court  inti- 
mated that  even  if  connivance  had  been  proved,  that  the  wife  would 
not  have  been  debarred  from  a  decree  of  separation  in  a  case  of 
incestuous  adultery.(n) 

It  is  not  necessary  to  prove  connivance  to  actual  adultery  any 
more  than  it  is  necessary  on  the  other  side  to  prove  an  actual  and 
specific  fact  of  adultery.  If  a  system  of  connivance  at  the  improper 
familiarity^  almost  amounting  to  proximate  acts,  be  established,  a 
corrupt  intention  as  to  the  result  will  be  inferred  without  more  direct 
proof.  The  notoriously  debauched  character  of  the  paramour,  his 
exclusion  from  all  respectable  female  society,  the  introduction  of  him 
bv  the  husband  to  his  wife,  the  encouragement  of  their  intimacy,  the 
allowing  her  to  accept  a  supply  of  money  from  him,  expostulations 
from  her  family  at  such  intimacy,  the  refusal  of  the  husband  to  attend 
to  them,  and  improper  familiarities  and  ^liberties  in  his  r  ^  ...^  •> 
presence  and  without  his  remonstrance,  were  held  mate-  ^  J 

rial  facts  in  a  plea  of  connivance.(o)  On  proof,  either  directly  or 
presumptively,  of  the  wife's  adultery,  great  inattention  on  the  part  of 
the  husband  will  not  bar  him.  To  establish  such  a  defence  he  must 
have  been  privy  to  her  guilt  or  have  led  her  into  the  crime.  A  court 
of  justice,  on  a  suspicion  of  the  husband's  inattention,  cannot  suppose 
him  accessary  to  the  turpitude  of  his  wife.(|>)  To  establish  conniv-  . 
ance,  in  bar  to  a  suit  on  account  of  the  wife's  adultery,  it  is  not  neces- 
sary to  show  knowledge  of,  and  privity  to,  the  actual  commission  of 
such  indulgence;  such  extreme  negligence  to  the  conduct  of  his  wife, 
and  such  encouragement  of  acquaintance  and  familiar  intimacy  as 
are  likely  to  lead  to  an  adulterous  intercourse,  are  sufficient.(9) 

Aflfectionate  conduct  to  a  wife  for  many  years,  no  appearance  dur- 
ing that  time  of  a  wish  to  withdraw  from  tier  society,  and  the  absence 
ofany  reason  to  suppose  that  the  husband  knew  or  suspected  her 
depravity  till  very  shortly  before  she  left  him,  tend  most  strongly  to 
disprove  connivance  at  the  turpitude  of,  or  active  co-operation  in,  the 
prostitution  of  the  wife.(r) 

If  the  injured  party  is  once  in  possession  of  a  fact  of  adultery,  and 
still  continues  his  matrimonial  cohabitation,  it  proves  connivance,  col- 
lusion, and  facility,  which  will  bar  the  husband  of  relief  for  his  wife's 
adultery.(«)  The  long  duration  of  a  criminal  intercourse,  and  delay 
in  applying  to  the  court,  and  the  indirectness  and  want  of  stringency 
in  the  evidence,  are  strong  presumptions  against  a  preconcerted 
scheme  to  obtain  a  sentence  by  contrivance.  A  judgment  by  default 
against  the  paramour,  and  no  defence  on  the  part  of  the  wife,  arc  not 

(n)  Tarton  ▼.  Turton,  3  Hagg.  Eccl.  R.        (q)  Qilpin  ▼.  Gilpin^  3  Hagg.  Eccl.  R. 

338.  150. 

(o)  Moorsom  ▼.  ilfoorfom,  3  Hagg.  Eccl.        (r)  Hoar  ▼.  Hoatt  3  Hagg.  Eccl.  R.  139. 
R.  87.  («)  Timmings  v.  Timminga^  3  Hagg.  Eccl 

(  p)  jRm  ▼.  Rix,  3  Hagg.  Eccl.  R.  74—76.  R.  76. 83. 
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proof  of  bo]Iu8ioD.(0  In  Bodges  v.  Hbdge8,(n)  the  hosband  pro^ 
the  wife's  adulterous  connection  with  one  individual  five  years  after 
r  •458  1  ^P^r^^*^*^  under  articles  of  agreement,  of  which  ♦oooncc^ 
^  J  tion  two  children  were  born ;  on  a  suit  for  separation  by 

reason  of  the  wife's  adultery  with  such  person,  the  court  held  that  the 
husband's  knowledge  of,  and  consent  to,  gross  indelicacies,  or  evea 
adultery,  with  three  other  persons  during  cohabitation  before  thesep' 
aration,  would  not  bar  the  husband. 

On  proof  of  the  wife's  adultery,  continued  for  four  years,  under 
circumstances  which  raised  a  strong  suspicion  that  the  husband  could 
not  have  been  ignorant,  the  court,  alter  much  hesitation  and  difficulty, 
granted  the  sentence  of  separation,  as  it  could  not  aflfect  the  husbaod 
with  a  direct  knowledge  of  the  adultery,  and  as  three  witnesses  had 
positively  sworn  they  believed  the  husband  was  ignorant.(«) 
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SECT.   1." — WHAT  COURTS  HAVE  COGNIZANCE  OP  MATRIMOIftAL  CAITSXS. 

Legality  of  Marriages  how  cognizable  in  Ecclesiastical  Courts.']^ 
From  very  ancient  times  the  ecclesiastical  courts  have  possessed  the 
sole  and  exclusive  cognizance  of  questioning  and  deciding  directly  the 
legality  of  marri«nge,  and  of  enforcing  specifically  the  rights  and  obli- 
gations regarding  the  marriage  state.(a)  There  are  certain  suits 
which  can-  be  entertained  in  these  courts  alone,  such  as  suits  for  the 
restitution  of  conjugal  rights — suits  of  nullity,  instituted  for  the  pur- 

Eose  of  having  marriages  declared  null  and  void,  which  are  of  tw6 
inds ;  first,  when  the  marriage  is  ipso  facto  void,  and  secondly, 
where  the  marriage  is  said  to  be  voidable,  as  in  cases  of  incest  and 
impotence, — and  suits  for  separation  from  bed  and  board  by  reason 
of  adultery  and  cruelty.  The  validity  of  marriage  is,  in  some  cases, 
determined  not  as  an  original  but  as  an  incidental  question  in  those 
ecclesiastical  courts,  which  properly  have  no  jurisdisdiction  over 
matrimonial  questions.  Thus  in  the  rrerogative  Court  of  Canterbury, 
r  *460  1  ^^'^^^^  authority  in  strictness  is  limited  to  the  cognizance 
*■  ■■  of  *testamentary  suits,  a  question  as  to  the  validity  of  a 

(0  Crewe  ?.  Crrtoe,  3  Hagrg.  Eccl.  R.  132,    126. 
133;  unle,  pp.  415,  416.  (a)  4  Rep.  29;  Moore,  169;  Legard  f. 

(u)  3  Hagg,  Eccl.  R.HB.  Johnson,  3  Vea.  352;  sco  4  Rceve^a  Hist 

(x)  Crewe  v.   CrevXy  3  llagg.  Ecd.  ^.    b^. 
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nirriage  frequently  occurs  as  an  incidontal  point,  necessary  to  be  do- 
tennioed  in  order  to  decide  on  the  competency  of  an  interest  set  up  in 
m  testamentary  cause,  as  an  auliiority  for  opposing  a  will,  or  in  order 
to  ascertain  the  relationship  of  a  party  claiming  a  grant  of  administra- 
tion in  virtue  of  a  marriage,  the  validity  of  which  is  denied  in  bar  of 
such  interest,(6)  on  the  ground  of  its  not  having  been  solemnized,  or 
that  the  parpes  were  incapable  of  contracting.(c)  But  where  a  mar- 
riage within  the  prohibited  degrees  had  not  been  declared  void  in  the 
lifetime  of  the  parties,  the  husband  was  held  to  be  entitled  to  adminis- 
tration of  his  wife's  eflrects.(£{)  ^ 

It  is  a  maxim  of  the  common  law,  that  where  the  right  is  spiritual, 
^aiKJ  the  remedy  thereof  only  by  the  ecclesiastical  law,  the  conusance 
thereof  appertains  to  the  ecclesiastical  court.(e)  To  ^ivc  the  spiritual 
court  jurisdiction  the  whole  cause  ought  to  be  spiritual.(/)  The 
^ecclesiastical  judges  proceed  in  causes  within  their  cognizance 
according  to  such  ecclesiastical  laws  as  are  allowed  by  Taw,  not 
being  against  the  common  law,  nor  the  statutes  and  customs  of  the 
realm.(^) 

If  an  ecclesiastical  court  assumes  a  jurisdiction  which  it  clearly  has 
not,  the  proceeding  will  in  general  be  wholly  void,  *and  r  « .g.  «. 
«ven  the  officer  enforcing  its  sentence  will  be  liable  to  an  ^  J 

action ;  and,  in  general,  the  defendant  may  stay  the  proceedings  by 
plea  to  the  jurisdiction,  or  by  writ  of  prohibiiion.(A) 

The  jurisdiction  of  the  ecclesiastical  courts  in  matrimonial  cases 
extends  to  persons  not  only  of  full  age  but  under,  provided  they  are 
old  enough  to  contract  matrimony.(t) 

We  have  already  seen  that  the  ecclesiastical  court  has  jurisdiction 
to  decide  upon  the  legality  of  the  marriage  of  English  subjects  and 
sometimes  of  aljens  celebrated  in  foreign  countries,  such  marriages 
being  in  general  decided  according  to  the  law  of  the  place  where 
they  were  celebrated. (A)  In  the  case  of  marriages  in  this  country 
between  Christians  the  ecclesiastical  court  is  in  possession  of  the  law 
upon  which  the  decision  is  to  be  founded,  but  the  court  must  be  fur- 


{b)  iPojrnter,  166,  3d  ed.  if^y  hold  plea  in  court  ChristLin  oftuch 

{e)  Sleadman  v.  Powell,  1  Addanis,  58 ;  Uiings  as  be  merely  spiritual,  that  is  to  wit. 

Browning  ▼.  Reane,  2  Pliill.  R.  69 ;  Brmham  of  penance  enjoined  by  prelates  for  dtadly, 

V.    Burehell,  3  Addums,  243 ;   Bamt$  ?.  sin,  as  ibroicatiou,  adultery,  and  sueh  like, 

JitBride,  4  Hagg.  Gccl.  R.  378.  for  the  which  sometimes  corporal  penance, 

(d)  ElUatt  V.  Gurr,  2  Phill.  R.  16.  and  sometimes  pecuniary  is  enjoined,  espe- 

(e)  Co.  Lift  96  a;  5  Rep.  66  b.;  S  Rep.  cially  if  a  freeman  be  convict  oi' such  things.** 
43 ;  Plowd.  377.  Several  other  ecclesiastical  matters  are  meo- 

(/)  7  Rep.  43.  tioned. 

ig)  Ca  Litu  344  a.    The  sUtate  13  Ed  w.  By  a  decree  of  the  Council  of  Trent,  which 

1,  called  the  statute  Circnmspecte  Agatis,  is  not  received  as  law  here,  (ante  p.  16,)  it  ia 

«nd  9  £dw.  5^  called  Articuli  Cleri,  are  the  declared.  Si  quia  dizcrit  causas  matrimonialui 

most  ancient  as  well  as  the  principal  statutes  non  spectare  ad  judices  ecclesiasticos ;  anatfa- 

which  declare  in  what  cases  the  ecclesiasti.  ema  sit    Concilii  Trident,  Sess.  34,  Can.  13, 

cal  courts  have  iorisdiction.    The  words  of  p.  248,  ed.  1615. 

the  first  are,  *'  the  king  to  his  judges  sendeUi  (A)  Btaurain  v.  Sir  W.  Scott,  3  Campb. 

|rreetbg,  use  yourselves  circumspectly  in  all  388 ;  Ex  parte  Jenkins,  1  B.  &  Cress.  655 ; 

matters  concerning  the  Bishop  of  Nowich  3  Dowl.  &  R.  41 ;  but  see  Ackerley  j.  Pur- 

(who  is  only  put  ror  an  example,  for  it  ex-  hinson^  3  Maulo  &  S.  411 ;  povt  p.  464. 

tendeth  to  all  the  bishops  within  the  realm,  (t)  Hill  v.  Turner,  1  Atk.  515. 

S  Inst  487,}  and  his  clergy,  punishing  them  (Ar)  Ante,  p.  130, 131. 
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Dished  with  evidence  as  to  the  marriage  Jaw  of  Jews(/)  or  of  foreign 
countries  when  any  question  arises  upon  it  bere.(i!7t) 

Questions  as  to  the  validity  of  marriages  depending  upon  civil 
disabilities,  and  the  provisions  in  the  marriage  acts,  arise  in  a  great 
variety  of  cases  before  other  judicial  tribunals,  as  committees  of 
privileges  in  the  house  of  lords — in  suits  in  courts  of  equity — in  the 
common  law  courts,  in  a  great  variety  of  actions — in  criminal  courts 
upon  charges  of  bigamy — and  in  the  inferior  courts  of  quarter  ses- 
sions upon  cases  of  settlement  of  paupers. 

Incidental  Right  of  Temporal  Courts,'] — The  temporal  courts 
have  the  sole  cognizance  of  examining  and  deciding  directly  upon 
«ll  the  temporal  rights  of  property ;  and  so  far  as  such  rights  are 
concerned,  they  have  the  inherent  power  of  deciding  incidentally, 
either  upon  the  fact,  or  the  legality  of  marriage  when  the  question 
occurs  in  the  trial,  and  as  a  part  of  some  other  more  general  issue 
comins  within  the  sphere  of  temporal  jurisdiction.(n)  In  the  deci- 
sion oi  the  proper  objects  of  their  jurisdiction,  they  do  not  want  or 
require  the  aid  of  the  spiritual  courts ;  nor  has  the  law  provided  any 
r  *4B2  "^  '^?^'  means  of  ^sending  to  them  for  their  opinion;  except 
^  ^  where,  in  the  case  of  marriage,  an  issue  is  joined  upon 

the  record  in  certain  real  writs,(o)  upon  the  legality  of  a  marriage  or 

(/)  Ante,  p.  67-69.  when  the   oertificate  if  returned  into  Ihii 
(m)  Ante,  p.  148-153.  court  the  record  may  be  reinandeil,  m  in 
(n)  See  Hagr.  Law  I'racts,  452.  case  of  foreign  voucher,  to  the  court  below. 
(o)  All  real  actions,  except  a  writ  of  right  None  but  the  superior  courts  of  record,  u 
of  dower  or  writ  of  dower  unde  nihil  fuwet,  the  Queen*s  fiench,  Common  Pleas,  jostleei 
or  a  quare  impedii,  or  ejectment,  were  abol*  of  gaol  delivery,  and  the  like,  can  write  to 
ished  by  sUt  3  &:,  4  Will.  4,  c.  27,  s.  36.  the  bishop,  (Co.  Litt,  134  a;  Co.  Ent  180 
If  the  tenant,  in  an  action  of  dower  unde  b ;  Com.  Dig.  Pleader,  (9  Y.  10) ;    Booth, 
nihil  haba,  controverts  the  validity  of  the  167.)    If  tiie  marriage  was  celebrated  in 
demandant's  marriage  with  the  person  out  Scotland,  where  there  is  no  episcopal  eslab* 
of  whose  lands  she  claims  dower,  he  msy  Ibhment,  the  fact  must  of  necessity  bt  tried 
plead  ne  ungues  accouple  en  loyal  matrimo-  by  a  jury,  and,  therefore,  tlie  replication 
fiie,  (Co.  Cnt  180  a;  Com.  Dig.  Pleader,  should  conclude  to  the  country,  and    the 
(2  Y.  10) ).    To  which  plea  tlie  demandant  issue  will  be  tried  in  the  county  where  th« 
must  reply  that  she  was  accouplcd  in  law-  venue  is  laid;  {Uderion  v.  JlderUm,  2  H.Bl. 
ful  matrimony  at  B.,  in  such  a  diocese,  upon  145);  but  unless  the  marriage  be  in  Scot^ 
which  a  writ  issues  to  the  bishop  of  that  land,  or  some  foreign  country,  if  the  replica- 
diocese,  requiring  him  to  certify  the  fact  to  tion  to  the  plea  of  ne  unquea  accouple.  Sec, 
the  court,  (Co.  Knt  180  a;  Rast  Ent  228  conclude  to  the  country,  it  will  be  bad,  (Ks^ 
b ;  Dyer,  313,  a— 368,  b ;  Ilderton  v.  Rderton,  ins  v.  Crutchley,  2  Wils.  128.)    The  bishop 
•2  H.  Bl.  145.)    The  demandant  cannot  re-  must  return  to  the  certificate  the  fact  it 
ply  a  sentence  in  the  ecclesiastical  court,  marriage  or  not,  and  not  the  special  matter 
d^lariog  the   marriage  valid,   for  that   is  or  evidence,  (Dyer,  305,  b,  313  b;  Eatlkeiyi 
only  matter  of  evidence,  of  which  the  bishop  v.  Easterby,  Barnes,  1 ;  2  RoL  Ah.  591.    At 
is  the  proper  judge ;  but  if  the  bishop  has  to  the  mode  of  proceeding  in  the  bishop^ 
already  certified  the  matter  to  the  court,  that  court,  sec  Park  on  Dower,  290.)    If  the  oer* 
certificate  may  be  replied,  and  shall  be  a  tificate  be  insufficient  a  new  writ  goes  to  the 
good  estoppel  against  all   the  world,  {Rob-  bishop,  (2  Towns.  Jodg.  95,  96.)     If  the 
t/if  V.  CruUhUy,  2  Wils.  122.  127 ;  Br.  Ab.  plaintiff  will  not  sne  out  this  writ,  the  de- 
Estop.  78,  as  to  bastatdy.)    As  the  bishop  is  fcndant  mar  do  so  upon  notice  to  the  plain* 
the  proper  judge  of  marriage  or  no  mar-  tiff  or  motion,  {Smith  v.  Smith,  T.   Jonea, 
riage,  bigamy  cannot  be  specially  pleaded,  38;  see  Roscoe  jun  Real  Actions,  220,  291.) 
but  the  tenant  must  plead  ne  ungues  accou'  The  inquisition  is  taken  before  the  bishop  in 
^e,  &c.  and  contest  the  marriage  in  the  the  following  manner : — ^The  writ  is  sent  to 
Bi9hop*s  court,  (Br.  Ab.  Dower,  54.)    If  the  the  bishop  to  make  the  inquiry;   for  the 
court  in  which  the  dower  is  demanded  be  ecclesiastical  judge,  before  he  hath  received 
an  inferior  jurisdiction  which  cannot  write  the  king's  writ,  may  not  of  himself  inquire 
to  the  bishop,  the  record  may  be  removed  of  the  lawfulness  of  the  matrimonv ;  but 
7  mrUimus  into  the  Common  Pleas,  and  aflcr  sach  time  u  be  hath  received  the  nid 
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its  immediate  consequence  *•*  general  bastardy,"(p)  or  in  r  ^.g«  -t 
like  manner  in  some  other  particular  instances,  lying  pe-  ^  -' 

culiarly  in  the  knowledge  of  their  courts,  as  profession,  deprivation, 
ftnd  some  others;  in  these  cases,  upon  the  issue  so  formed,  the  mode 
of  trying  the  question  is  by  reference  to  the  ordinary,  and  his  certifi- 
cate, when  returned,  received,  and  entered  upon  the  record  in  the 
temporal  courts,  is  a  perpetual  and  conclusive  evidence  against  all 
the  world  upon  that  point ;  which  exceptionable  extent,  on  whatever 
reasons  founded,  was  the  occasion  of  the  statute  9  Hen.  VI.,  c.  11, 
requiring  certain  public  proclamations  to  be  made  for  the  parties 
interested  to  come  in  and  be  parties  to  the  proceeding.  But  even  in 
these  cases,  if  the  ordinary  should  return  no  certificate,  or  an  insufiii- 
cieDt  one,  or  if  the  issue  is  accompanied  with  any  special  circum- 
BtAoces,  as  if  a  second  issue  triable  by  a  jury  is  formed  upon  the  same 
record,  or  if  the  efTect  of  the  same  issue  is  put  into  another  form,  a 
jury  is  to  decide,  and  not  the  ordinary  to  certify,  the  truth.(7) 

In  all  cases  in  which  a  writ  goes  to  the  bishop,  it  is  sent  to  that 
bishop  who  has,  or  is  at  least  presumed  to  have  jurisdiction  of  the 
subject-matter  as  ordinary,  and  in  no  other  character.  Therefore,  if 
a  marriage  is  distinctly  stated  to  have  been  celebrated  out  of  any 
diocese,  out  of  any  actual  or  presumed  jurisdiction  of  any  ordinary, 
nay  out  of  the  kingdom,  such  marriage  cannot  be  inquired  into  and 
certified  by  the  bishop.  Therefore  where  the  trial  cannot  be  by  cer- 
tificate, it  is  a  fundamental  and  incontrovertible  proposition,  that  the 
trial  is  to  *be  by  the  country ;  and  for  a  reason  which  is  |-  ^ .g -  -• 
unanswerable,  that  there  may  not  be  a  failure  of  jus-  ^  ^ 

tice.(r) 

Of  the^acf  of  marriage  the  temporal  courts  ought  to  undertake  the 
trial,  and  always  do  when  the  fact  only  is  in  question,  as  is  usually 
the  case  in  personal  actions.(5)  Thus  where  a  father  covenanted, 
on  the  marriage  of  his  daughter  with  B.,  to  assure  copyholds :  and 
in  an  action  on  the  covenant,  alleging  a  lawful  marriage,  it  was 
objected  that  it  ought  to  be  tried  by  the  certificate  from  the  bishop, 
but  it  was  held  that  the  trial  should  be  by  a  jury,  for  the  marriage 

writ,  to  mmke  the  inqairy,  he  irmit  not  sar.  and  that  he  hath  iband  by  lawful  proofa,  and 
ooase  ibr  an^  appeal  or  inhibition  but  must  other  canonical  requisileti  in  that  behalf^ 
proceed  unUl  he  hath  certified  the  king's  that  such  person  (as  the  case  shall  be)  was 
eourt  thereof;  and  then  when  the  bishop  or  was  not  accoupled  in  lawful  matrimooj. 
bath  received  the  king*s  writ  he  doth  give  For  he  must  certify  the  point  at  issue  gen- 
iMlioe  thereof  unto  the  party  who  took  ez-  crally,  and  not  make  a  special  verdict  ^  it, 
oeption  to  the  matrimony  at  his  dwelling-  or  express  the  manner  of  the  marriage  at 
beaae,  if  he  hath  any,  within  the  diocese,  to  large.  And  after  certificate  made  there 
•peak  at  a  day  prefixed  by  him  against  the  shall  be  no  appeal,  but  the  same  certificata 
nMtrimony  if  he  will ;  and  after  such  notice  shall  be  a  bar,  and  conclude  all  parties  for- 
given, whether  the  party  come  or  not,  the  ever.  And  after  such  ccrtificste  and  re- 
witnesses  of  the  demandant  to  prove  the  summons  of  the  tenant  in  the  king*s  tpmpo- 
2ality  of  the  matrimony  are  taken  and  ral  court,  judgment  shall  be  given  hr  the 
Bitted  by  the  bishop,  if  no  sufficient  ex-  plaintiff.  (Hughes,  293,  294;  2  Bum*s  EccL 
oeption  be  Uken  to  the  witnesses.  After  L.  486,  487 ;  see  Park  on  Dower,  290,  291.) 
the  depoaitions  taken  they  are  published,  (p)  Vin.  Abr.  Trial,  (P.)  pL  22. 
mud  eertified  into  the  king's  court,  where  (9)  De  Grey,  C.  J.,  Duehe$$  •f  Kiwgtiom^B 
the  issue  was  joined  by  letters  under  the  ease,  20  How.  St.  Tr.  538,  539,  n. 
great  seal  of  the  bishop,  importing  that  in  (r)  Jlderton  v.  Uderttm^  2  H.  Bl.  R.  159. 
partuanee  of  the  said  writ  he  hath  made  See  Hardres*s  R.  65. 

doe  inquiry,  according  to  the  ecelesiaatical        (•)  Basset  v.  Mor£a^^\\iVi.4\\  ^^^bd^ 

kwa,  into  the  malteni  tbereia  contained;  Ab.584;  Via.  \Vic.  riViVC^.^^V^  A^ 
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only  was  in  issue,  and  not  the  lawfulness  of  it.(0  In  Rn  actton  of 
debt  on  a  bond,  the  plea  of  never  joined  in  lawful  matrimony*  which 
admits  a  marriage,  but  denies  the  legality  of  it,  will  not  be  admittedf 
for  a  marriage  de  facto  is  suflicicnt.(z£)  The  fact  of  a  second  mar- 
riage during  the  existence  of  a  former  marriage,  is  a  question  for  the 
decision  of  a  jury  on  a  trial  of  ejeclmenl.(v) 

The  determination  of  any  question  concerning  what  power  or 
jurisdiction  belongs  to  ecclesiastical  judges  in  anjr  particular  case, 
belongs  to  the  judges  of  the  common  hvf.{x)  The  judges  of  the  tera- 
poral  courts  have  full  cognizance  of  what  marriages  are  within  the 
Levitical  degrees,  and  wiiat  not  ;(y)  and  will  prohibit  the  ecclesiastic 
cal  court  from  proceeding  upon  any  other  construction  than  that 
adopted  by  the  former  courts.(z)  And  they  may  prohibit  tlie  ecclesi- 
astical court  from  questioning  marriages  as  incestuous,  which  the  tem- 
poral courts  consider  not  to  be  so.(a) 

Prohibition.'] — There  are  many  jarring  decisions  on  prohibitioDSi 
for  when  the  power  of  the  church  ran  very  high,  the  judges  were 
cautious  in  granting  prohibitions ;  when  it  did  not  run  so  highy  the 
judges  ventured  to  go  further  in  granting  them.(&)  It  is  well  known 
that,  in  former  times,  a  considerable  degree  of  jealousy  subsisted 
r  *465  1  ^^^^^'^  ^^^  common  ♦law  courts  and  those  of  ecclesias- 
^  -I  tical  jurisdiction.    But,  as  it  is  observed  by  a  late  learned 

judge,  **  Times  are  changed — a  more  liberal  and  enlightened  View 
of  questions  of  jurisdiction  is  taken  ;  on  the  one  hand,  these  courts 
have  no  disposition  to  encroach,  ampUare  jurisdictionem ;  or»  oo  the 
other  hand,  temporal  courts  have  no  jealousy,  no  wish  to  resort  to 
fictions  and  technicalities;  they  look  (where  not  bound  by  former 
decisions  directly  in  point)  to  the  real  substance  and  sound  sense  of 
the  question — to  that  which  is  really  beneficial  to  the  suitors,  the  pub- 
lic, and  the  subjects  of  the  country.  There  is  quite  as  much  business 
in  all  the  courts  as,  under  the  increase  of  wealth  and  population,  the 
institutions  are  able  to  discharge."(c)  A  prohibition  will  be  granted 
to  the  spiritual  court  in  all  cases  where  the  ecclesiastical  judse  pro- 
ceeds in  a  matter  out  of  his  jurisdiction,((Z)  though  the  temporsu  court 
has  not  cognizance  of  the  matter  for  which  the  libel  is  in  the  spiritual 
court  for  it  is  a  sufficient  cause  for  a  prohibition,  that  the  ecclesiasti- 
cal court,  exceeds  its  jurisdiction.(c)  The  courts  of  common  law 
have,  in  all  cases  in  which  matter  of  a  temporal  nature  has  inciden- 
tally arisen,  granted  prohibitions  to  courts  acting  by  the  rules  of  the 
civil  law,  where  such  courts  have  decided  on  such  temporal  matters 
in  a  manner  different  from  that  in  which  the  courts  of  common  law 
would  decide  upon  the  same.(/)  A  prohibition  to  the  spiritual  court 
may  be  granted  by  the  court  of  chancery.(^)  The  sentence  of  the 
ecclesiastical  court  cannot  be  reversed  in  a  summary  way,  but  by 

(0  Fletcher  ▼.  PyuseU,  Crow  Jac.  109.  (c)  Sir  J.  NichoU,  I  Hagf .  Rod.  R.  545. 

(II)  AUeyne  t.  Oretf,  3  Salk.  437.  {d)  2  Roll.  313,  L  49 ;  Com.  Dig.  Prohibi. 

(e)  Pnde  v.  Earl  of  Bath,  1  Sulk.  120.  tion,  (A.  ?,)  (F.  1). 

(jr)  FuUer'B  eaet^  12  Rep.  41.  (e)  Godb.  246,  947 ;  Com.  Dif .  fiWubir 

(y)  Harrieou  v.  BwrweU,  Vaugh.  207.  tioo,  (F.  1). 

i/c)  DveAeM  of  KingtUtn'o  cote,  90  How.  (/)  Ootild ▼.  Gu^per,  5  Eairt,S7K 

St  Tr.  541,  n.  (jf)  Fill.  N.  a  40,  N.;  Com.  Dig. Prahi. 

Ca)  VaagLS67,  bilMn^CB). 
(6;  WiUoB^GOO. 
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Appeal  onlt  to  the  proper  judgeni ;  nor  can  a  prohibition  to  that  court 
be  grantee!  upon  a  petition,  but  it  may  be  done  b^  motion,  and  a  pro- 
per su^eation,  showing  that  they  have  no  jurisdiction.(A) 

Though  the  ecclesiastical  courts  have  the  sole  cognizance  of  the 
validity  of  marriages,  yet  where  statutes  are  made  upon  such  points 
of  exclusive  jurisdiction,  the  courts  of  common  law  have  a  right  of 
issuing  a  prohibition,  if  the  ecclesiastical  coucts  vary  from  those  courts 
in  the  interpretation  which  they  *put  upon  them  ;  and  this  r  ^^^  -i 
even  after  sentence,  and  although  the  objection  do  not  ^  J 

appear  upon  the  face  of  the  Iib6l,  but  is  collected  from  the  whole  of 
tne  proceedings  in  the  court  below.(i)  Where  in  prohibition  the 
plaintiff  declared  that  he  had  excepted  to  the  libel  in  the  ecclesias- 
tical court  on  one  ground,  that  the  judge  of  that  court  would  have  to 
decide  as  to  the  construction  of  an  act  of  parliament;  it  was  held» 
that  as  it  did  not  appear  that  the  court  were  proceeding  to  decide  on 
the  act,  or  contrary  to  the  common  law,  no  ground  was  laid  for  pro« 
lubition.(A) 

.  A  point  of  practice  is  never  a  ground  of  a  prohibition,  though  it  is 
eoaietimes  of  a  writ  of  error.(/)  The  temporal  courts  cannot  take 
notice  of  the  practice  of  the  ecclesiastical  courts,  or  entertain  a  ques- 
tion whether,  in  any  particular  cause  admitted  to  be  of  ecclesiastical 
cognizance,  the  practice  has  been  regular.  The  only  instances  in 
arUch  the  temporal  coin'ts  can  interfere  by  way  of  prohibiting  any 
|wrticular  proceeding  in  an  ecclesiastical  suit  are  those  in  which 
■omething  is  done  contrary  to  the  general  law  of  the  land,  or  mani* 
fitttly  out  of  the  jurisdiction  of  the  court.(m) 

The  course  of  practice  of  an  ecclesiastical  court  is  matter  of 
(act,  to  be  provea  by  evidence  ;(n)  or  a  certiorari  may  be  issued 
to  the  judge  of  an  inferior  jurisdiction  to  return  the  practice  of  the 
eourt.(o) 

A  defendant  cited  in  the  ecclesiastical  court  must  appear  before  he 
can  apply  for  a  prohibition.(/))  Upon  motion  for  a  prohibition,  the 
court  of  Queen's  Bench  is  not  bound  to  wait  till  the  suit  in  the  spiri- 
tnal  court  is  actually  at  issue ;  if  the  latter  is  clearly  in  progresa 
towards  the  trial  of  a  question,  over  which  it  has  no  jurisdiction,  pro- 
kibition  lies  fonhwith.(g)  A  prohibition  does  not  lie  after  sentexjcef 
inless  it  appears  by  *the  sentence  that  the  ecclesiastical  r  ^.^^  n 
court  has  pronounced  on  matters  cognizajble  at  common  ^  ^ 

law,  although  there  are  several  articles  contained  in  the  libel,  some  of 
which  are  so  cognizable. (r) 

Proceedings  in  prohibitum.'] — By  statute  I  Will.  4,  c.  21,  s.  1,  it  is 
enacted,  that  it  shall  not  be  necesssry  to  file  a  suggestion  on  any  appli- 

^  ■ 

(A)  HUt  ▼.  TVmer,  I  Atk.  515.  (o)Wmiam8  v.  Bogot,  4  Dowl.  &,  R.  S15. 

(t)  O^ld  V.   Gnpper,  5  Eftst,  345.    Seo  (p)  Ex  parU  Law,  t  Dowl  P.  a  598;  9 

UrdCmmden  ▼. Homt^AT,  VL 3!)7 ;  Black.  Ad. &  EU.  45;  S. C.  nom.  A»  t.  JfiUt,  4 

m  T.  BUfMrd,  9  &  dc  C.  851 ;  4  M.  &  R.  Nev.  dc  M.  a 

€41 ;  Burgovne  ▼.  Free,  2  AUdauw,  4ia  (q)  Byerlw  v.  Windut^  7  D.  It  R.  564 ;  5 

ik)  Hma  V.  MmO*,  3  Nev.  &.  P.  459  ;  7  a  4t  C.  1. 

M.  &  EU.  726.  (r)  Hart  t.  M«r«A,  5  DowL  ?.  C  424;  1 

(0  Bs  f9rU  Smftk,  2  Cr.  M.  &:  Rom.  Nev.  &  P.  62 ;  5  Ad.  Ac  EH.  591 ;  Full  ▼. 

754;  1 1>rw. It 6r. 226w  HuUkim,  Oowp.  429;  Cfiurdiur  v.  Bpoih, 

'  («)  Em  fmrU  Smjth^  3  Ad.  &  EIL  724.  Salk.  548 ;  Bto.  Abr.  EccL  Coorti^  (p.) 
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cation  for  a  writ  of  prohibition,  but  such  application  may  be  made  oa 
affidavits  only ;  and  incase  the  party  applying  shall  be  directed  to 
declare  in  prohibition  before  writ  issued,  such  declaration  shall  be 
expressed  to  be  on  behalf  of  such  party  only,  and  not,  as  heretoforey  . 
on  the  behalf  of  the  party  and  of  his  majesty,  and  shall  contain  and 
set  forth,  in  a  concise  manner,  so  much  only  of  the  proceeding  in  the 
court  below  as  may  be  necessary  to  show  the  ground  of  the  applicationv 
without  alleging  the  delivery  of  a  writ  or  any  contempt,  and  shall 
conclude  by  praying  that  a  writ  of  prohibition  may  issue ;  to  which 
declaration  the  party  defendant  may  demur,  or  plead  such  matters  by 
way  of  traverse  or  otherwise,  as  may  be  proper  to  show  that  the  writ 
ought  not  to  issue,  and  conclude  by  praying  that  such  writ  may  not 
issue ;  and  judgment  shall  be  given,  that  the  writ  of  prohibition  do  or  do 
not  issue  as  justice  may  require ;  and  the  party  in  whose  favour  judg- 
ment shall  be  given,  whether  on  nonsuit,  verdict,  demurrer,  or  other- 
wise, shall  be  entitled  to  the  costs  attending  the  application  and  subse- 
quent proceedings,  and  have  judgment  to  recover  the  same ;  and  in 
case  a  verdict  shall  be  given  for  the  party  plaintiff  in  such  declaration, 
it  shall  be  lawful  for  the  jury  to  assQss  damages,  for  which  judgment 
shall  also  be  given,  but  such  assessment  shall  not  be  necessary  to 
entitle  the  plainiiflTto  costs. 

The  judges  of  the  ecclesiastical  courts,  who  are  appointed  by  the 
ordinary,  and  not  by  the  crown,  are  subject  not  only  to  the  control 
of  the  temporal  courts  for  exceeding  their  jurisdiction,  but  also  in 
some  instances  to  the  commands  of  the  latter  courts,  if  they  decline 
to  exercise  their  jurisdiction  when  by  law  they  ought  to  exercise 

r  #468  1  ^Jurisdiction  of  Courts  of  Equity.'] — Courts  of  equity 
L  -I  have  no  jurisdiction  to  try   the   legality   of   marriage, 

especially  after  sentence  in  the  spiritual  court  in  a  cause  of  jactitation 
of  marriage,  although  the  proceedings  in  the  latter  court  were  collu- 
sive. A  woman  brought  a  bill  against  her  supposed  husband's  son 
by  a  former  wife.  He  insisted  she  never  was  married  to  his  father, 
but  to  one  whose  marriage  with  her  was  proved.  Upon  this  the 
woman  sued  in  the  spiritual  court  in  a  jactitation  cause,  and  obtained 
sentence  against  him,  and  relied  upon  it  in  chancery,  where  it  was 
held  to  be  conclusive  evidence.(f)  The  defendant  pleaded  in  answer 
to  a  bill  a  marriage  and  a  sentence  in  her  favour  in  the  ecclesiastical 
court  in  a  suit  of  jactitation  of  marriage,  and  the  plea  was  allowed, 
the  sentence  being  conclusive.(t;)  The  fact  of  a  marriage  charged 
by  the  bill,  and  denied  by  the  parties'  answers  (there  being  some  cir- 
cumstajices  in  evidence  from  which  a  marriage  might  be  inferred) 
must  be  tried  at  law,  a  jury  being  the  proper  judces  of  the  fact.(tt) 
The  defendants  by  their  answer  objected  that  the  plaintifis,  who 
claimed  under  their  parents'  marriage  settlement,  were  illegitimate, 
no  marriage  having  been  solemnized  until  after  their  birth.    A  mar- 

(f)  I  Addanw,  t66.  current  juritdiction,  see  BitBttt  ▼.  AxteU,  9 

(I)  ff^^iiM  r.  ihtfUtd,  5  Br.  P.  C.  100,  Vera.  47;  Bwekier  ▼.  TViyior,  7  Br.  P.  a 

'  9d  ed.  eitad  Sir.  961.  414;  Vanbonmgk  v.  Cock,  1  Ch.  Cas.  900; 

(w)   MiUmB9   v.   DmcU»$  rf  Ki9g9Um,  Bland  v.  EUioU,  Klnol^  67 ;  Pmrkn  v.  DtM^ 

AiM.7M.    As  to  tha  9fieet  of  deciaioih  in  It).  193 ; />t^6y  v.  ComiiwUi*,  3  Cli.  R.  40. 

HmmkilmUtilml  eoarti  where  they  btveoon-  (u)  Rntl  ?.  Fmc,  9  Vet.  een.  969. 
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riage  de  facto  haviog  been  proved  by  the  authenticated  certificate  of 
a  regularly  licensed  clergyman,  and  by  other  unexceptionable  evi- 
dence, it  was  held  to  lie  upon  the  party  impeaching  the  marriage  to 
prove  its  nullity,  and  therefore  in  a  case  where  that  had  not  been 
attempted,  the  court  of  chancery  pronounced  in  favour  of  the  validity 
of  the  marriage  for  the  purposes  of  the  suit,  without  directing  an 
iBBue.(x) 
'  In  one  case  the  lord  chancellor  directed  the  validity  of  a  Jewish 
marriage  to  be  tried  in  the  ecclesiastical  court ;  for  which  purpose  a 
suit  of  jactitation  of  marriage  was  instituted  in  the  ecclesiastical 
court  by  th^  wife  against  the  asserted  *husband.(y)  And  p  ^^g  1 
a  suit  has  been  directed  to  be  instituted  by  the  lord  chan-  ^  ^ 

cellor  for  trying  the  validity  of  the  marriage  of  a  ward  of  court.(z) 
And  there  are  several  instances  of  suits  directed  by  the  court  of 
chancery  to  be  instituted  in  the  ecclesiastical  court  for  the  purpose 
of  trying  the  validity  of  marriages  of  persons  who  have  been  found 
lunatic  by  inquisition.(a) 

It  does  not  come  within  the  province  either  of  a  court  of  law  or 

auity  to  decide  whether  there  exist  grounds  of  divorce  by  reason  of 
ultery  or  cruelty  ;lb)  or  whether  the  conduct  of  the  parties  has  been 
such  as  will  entitle  them  to  a  divorce,  to  be  obtained  in  the  ecclesias- 
tical court  or  in  the  house  of  lords.(c)  So  courts  of  equity  have  no 
jorisdiction  to  decree  a  separation  between  husband  and  wife.((/) 


8BCT.  II.— or  THE  EFFECT  OF  SENTENCES  OF  ECCLESIASTICAL  COURTS. 

L  Of  Sentences  in  Snita  relating  to  Marriagei, 469 

9.  Of  the  Effect  of  Sentenoet  of  Divorce, 475 


1. — OF  SENTENCES  IN  SUITS  RELATING  TO  MARRIAGES. 

Sentences  of  Ecclesiastical  Courts  evidence  in  Temporal  Courts.^ 
The  common  law  courts  give  credit  to  the  proceedings  and  sentences 
of  the  ecclesiastical  courts  upon  matters  within  the  peculiar  jurisdic- 
tion of  the  latter  courts.(6) 

The  certificate  of  the  ordinary  when  returned  to  the  temporal 
court  is  conclusive  upon  all  parties  upon  questions  of  bastardy  and 
niMmsLg^if) 

(s)Pi€nr.  71iae,lDniryJfcWakh,t79.  (rf)  Angier  ^.  Anptr,  GUb.  Eq.  R.  159; 

(f )  JAmdo  ▼.  Bttisario^  1  ^Mgg,  Coot.  R.  Pre.  Ch.  496;  Headr.  Head^  3  AUl  547;  1 

916 ;  ante,  pp.  70-73.  Ves.  ten.  17 ;  Lmrd  v.  JohtuoH,  3  Vet.  359. 

(«)  WarUr  v.  Yarke,  19  Vee.  451 ;  ante,  («)  2  Vcntr.  43 ;  5  Rep.  7  a;  7  Rep.  49  b ; 

n.  S13.  Co.  Litt  125  a ;  4  Rep.  99  a ;  Jime§  ▼.  Bmo^ 

(«)  Smith  r.  Smith,  Pojnter,  167  n.,  3d  Holt, 285  ;  RulL  N.  P.  113;  Morris  v.  Web. 

ed. ;  ante,  pp.  199, 193.  6f  r,  2  Loon.  1 69. 179.  176, 177. 

(*)4l.iaftjiT.StJo4ii,llVea.539.  (/)  Bull. N.  P. 945;  2  WUa.  198;  Rixr. 

<c)  WntMMlk  r.  Wtttmtath,  Jae.  R.  139.  XAiiM,  Leaoh,  99 ;  tee  ante,  pp.  469-463. 

August,  1841^— -X 
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r  #470  1  Where  in  civil  causes  the  temporal  courts  find  the  ques- 
^  ■■  tion  *of  marriage  directly  determined  by  the  ecclesiasU-* 

cal  courts,  they  receive  the  sentence  of  these  courts,  though  not  as  a 
plea  yet  as  proof  of  the  fact ;  it  being  an  authority  accredited  in  a 
judicial  proceeding  by  a  c6urt  of  competent  jurisdiction;  but  still 
they  receive  it  upon  the  same  principles,  and  subject  to  the  same 
rules,  by  which  they  admit  the  ads  of  other  courts.  Hence  a  sen- 
tence ot  nulHly  and  a  sentence  in  affirmance  of  a  marriage  have  been 
received  as  conclusive  evidence  on  a  question  of  legitimacy  arising 
incidentally  upon  a  claim  to  real  estate.  A  sentence  in  a  cause  of 
jactitation  has  been  received  upon  a  trial  in  ejectment  as  evidence 
against  a  marriage,  and  in  like  manner  in  personal  actions,  imme- 
diately founded  on  a  supposed  marriage.  So  a  sentence  of  nullity  is 
equally  evidence  in  a  personal  action  against  a  defence  founded  upon 
a  supposed  coverture.  But  in  all  these  cases  the  parties  to  the  suits, 
or  at  least  the  parlies  against  whom  the  evidence  was  received,  were 
parties  to  the  sentence  and  had  acquiesced  under  it,  or  claimed  under 
those  who  were  parlies  and  had  acquiesced.(c) 

In  Jones  v.  B(ni\{d)  on  a  trial  of  ejectment  at  bar,  the  question 
being  whether  C.  was  married  to  J.,  under  whose  issue  the  plaintiff 
claimed,  and  the  defendant  offering  by  way  of  anticipation  of  the 
plaintifTs  evidence  of  the  marriage,  and  to  prevent  his  giving  any 
evidence,  a  sentence  of  the  arches  in  a  suit  of  jactitation  of  marriage^. 
decreeing  that  there  was  no  marriage,  the  whole  court  upon  debate 
held,  that  such  sentence  whilst  unrepealed  was  conclusive  against  all 
matters  precedent,  and  that  the  temporal  courts  must  give  credit  to 
it,  being  of  spiritual  cognizance.(e) 

A  sentence  in  a  cause  of  jactitation  was  received  as  conclusive 
evidence  against  the  plaintifTin  an  action  for  seducing  his  wife,  though 
the  sentence  was  not  pronounced  till  after  the  issue  joined  in  the  action 
at  common  law.(/)  And  a  similar  sentence  was  held  conclusive 
against  a  contract  of  marriage  in  an  action  for  damages  founded 
r  ^.•j  -|  on  the  breach  of  *such  contract(^)  By  conclusive  is 
•"  -I  meant  that  the  court  will  not  receive  evidence  to  contra- 

dict it.  It  is  a  general  rule  that  wherever  a  matter  comes  to  be  tried 
in  a  collateral  way,  the  decree,  sentence  or  judgment  of  any  other 
court  having  competent  jurisdiction,  shall  be  received  as  conclusive 
evidence  of  the  matter  so  determined.  The  temporal  courts  must 
take  notice  of  the  forms  of  sentence  in  the  ecclesiastical  courts.  And 
though  a  party,  notwithstanding  a  sentence  in  a  suit  of  jactitation, 
might  at  any  time  have  sued  for  restitution  of  conjugal  rights,  such 
sentence  is  conclusive  in  collateral  actions,  until  it  is  reversed  or 
overturned  by  some  other  sentence.(A)  If  a  proper  suit  has  been  in- 
stituted in  the  ecclesiastical  court  in  relation  to  the  validity  of  a  mar- 
riage in  the  lifetime  of  the  pretended  husband,  and  a  sentence  is  ^iven 
against  the  marriage,  it  will  bind  every  body,  because  it  is  final  and 

(c)  Do  Gtty^  C.  J.  DuekesB  of  Kingslon^B    temp.  Hardwicke,  by  Lee,  11. 

case,  20  How.  8t  Tr.  540.  (g)  Da  CoHa  ?.  ViUa  Real,  2  Str.  961.     . 

(d)  Carth.  2S5.  (A)  MeadnM  ▼.    J>ueke§§  tf   Kimgwtmi, 

(e)  See  Kenn'g  can,  7  Rep.  41 ;  Cro.  Jte.  AmbU  7«L ;  C/etpet  v.  AslAarraC,  Stf.  960 ; 
i86.  Da  CocU  y.  FtOc  Heal,  ib.  961. 

//;  CUw9  V.  BaOmrBi,  2  Str.  960;  Caset 
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conclusive ;  as  being  the  proper  jurisdiction  in  civil  cases,  unless  the 
question  of  marriage  be  merely  an  incidental  point  relating  to  the 
grant  of  letters  of  administration.(i)  Although  the  de  facto  husband 
"waa  not  party  to  the  suit,  nor  to  the  sentence  of  the  spiritual  court 
which  dissolved  the  marriage  between  him  and  the  woman,  but  the 
woman  only,  yet  the  sentence  against  the  wife  being  but  declaratory 
was  held  to  be  good,  and  to  bind  the  husband  defaclo.{k)  So  where 
a  party  had  issue  by  his  wife  defacto^  and  after  a  sentence  of  nullity 
oi  marriage  married  another  woman,  it  was  held  that  so  long  as  the 
sentence  of  nullity  stood  unreversed,  that  the  issue  of  the  first  mar- 
riage was  ]|legitimate.(/)  It  was  said  that  a  sentence  of  divorce  for 
consanguinity  or  affinity  would  have  been  conclusive  evidence  to 
bastardize  the  children  born  in  wedlock  before  the  divorce.(77i) 

Sentences  on  collateral  mattert^ — The  sentence  of  the  ecclesiasti- 
cal court  is  not  conclusive  unless  the  matter  in  issue  *has  r  .  _^„  i 
Jbeen  directly  determined  by  it.     Thus,  in  an  action  o{^  ^ 

trover  the  plaintiff  proved  the  goods  to  be  in  his  possession,  and  to 
liave  been  taken  away  by  the  defendant,  who  showed  that  they 
belonged  to  J.  B.  in  her  lifetime,  and  that  the  defendant  was  entitled 
to  them  as  her  adniinistrator.  Upon  this  the  plaintiff  proved  that  some 
few  days  before  her  death  she  was  actually  married  to  him,  where- 
npon  the  defendant  insisted  that  the  spiritual  court  had  determined  the 
right  to  be  in  him  by  the  grant  of  letters  of  administration,  which 
jiegatived  the  existence  of  the  alleged  marriage.  But  Holt,  C.  J. 
Jiela  that  the  grant  of  the  letters  of  administration  was  not  conclusive 
upon  the  point,  that  the  plaintiff  was  not  the  intestate's  husband,  which 
was  not  directly  determined  by  the  grant  of  administration,  although 
it  would  have  been  otherwise  jf  the  question  of  marriage  on  the  grant 
of  the  letters  of  administration  had  been  tried  and  decided.(n)  The 
sentence  of  the  ecclesiastical  court  in  a  criminal  suit  for  fornication  is 
not  evidence  against  the  legitimacy  of  the  issue  of  the  party  claiming 
by  descent,  because  the  point  of  marriage  was  not  decided. (o) 

The  Effect  of  Sentences  in  Criminal  Matters."] — But  although  the 
law  stands  thus  with  regard  to  civil  suits,  proceedings  in  matters  of 
crime,  and  especially  of  felony,  fall  under  a  different  consideration  ; 
first,  because  the  parties  are  not  the  same ;  for  the  king,  in  whom  the 
trust  of  prosecuting  public  offences  is  vested,  and  which  is  executed 
by  bis  immediate  orders  or  in  his  name  by  some  prosecutor,  is  no 
party  to  such  proceedings  in  the  ecclesiastical  court,  and  cannot  be 
admitted  to  defend  or  examine  witnesses,  in  any  manner  intervene,  or 
appeal;  secondly,  such  doctrines  would  tend  to  give  the  spiritual 
.courts,  which  are  not  permitted  to  exercise  any  judicial  cognizance  in 
matters  of  crime,  an  immediate  influence  in  trials  for  offences  and  to 
draw  the  decision  from  the  course  of  the  common  law,  to  which  it 
solely  and  peculiarly  belongs.(p)    The  statute  1  Jac.  1,  c.  11,  which 

(t)  BalrcrY.  PrtteAar<^,2  Atk.388;  Roaek  Oartan^  1   Ves.  sen.  159;  Brownsttord  v. 

T.  Garvan^  1  Ves.  ten.  159  ;  see  BrowMvxnrd  Bdwards^  2  Ves.  sen.  245 ;  Thompson  v. 

T.  JEduHirdBf  2  Ves.  sen.  245 ;  Montagu  v.  Donaldson^  3  Esp.  63. 

Jiaxipe/2,Vin.Abr.  tit  Executors,  65,  pi.  9.  {o)  HULiard    ▼.    Phaley,  8   Mod.    180; 

(k)  Buniing  ▼.  LepingweUii  Rep.  296.  BrowMword  v  Edwarda^  2  Ves.  sen.  243. 

(f)  Menm^B  cotf,  7  Rep.  41.  (p)  De  Grey,  C.  J.  Duche$$  ofKing$ton*9 

(«)  BiUiard  ▼.  Pk^,  8  Mod.  183.  ca§e,  20  How.  St  Tr.  540, 541. 

(»)  lUidirAam'f  MM,8tlk.390;  Boaeh  ▼. 
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r  ^^^-rg  1  made  polygamy  *a  felonious  offence,  and  for  the  trial  of 
*•  ■■  such  offence  necessarily  gave  to  the  temporal  courts  a 

cognizance  of  the  lawfulness  of  marriage,  provided  that  the  act  "  shall 
not  extend  to  any  person  divorced  by  a  sentence  in  the  ecclesiastical 
court,  nor  to  any  persons  where  the  former  marriage  has  been  by  the 
ecclesiastical  court  declared  null  and  void."  By  this  statute  there 
were  two  cases  in  which  the  sentence  of  the  ecclesiastical  court  will 
protect  against  the  criminal  inquiry,  namely,  the  case  of  a  sentence  of 
divorce,  and  the  case  of  a  sentence  of  nullity  of  marriage.(g)  But  the 
statute  made  no  exception  in  favour  of  a  sentence  in  a  cause  of  jacti- 
tation ;  and  as  such  a  sentence  is  not  conclusive  even  in  the  court 
where  it  was  delivered,  and  declares  not  directly  but  only  collaterally 
the  invalidity  of  marriage,  it  has  been  adjudged  not  to  be  a  bar  to  a 
criminal  prosecution.  In  the  case  of  the  Duchess  of  Kingston,  who 
was  tried  for  polygamy,  a  sentence  in  the  ecclesiastical  court  against 
the  validity  ol  a  former  marriage,  in  a  suit  of  jactitation  of  marriaffet 
was  produced  in  evidence  on  her  behalf,  and  contended  to  be  conclu- 
sive, being  unappealed  from.  But  first  it  was  holden  not  to  be  con- 
clusive in  itself,  the  sentence  having  decided  on  the  invalidity  of  the 
marriage  only  collaterally,  and  not  directly.  But  further,  admitting 
it  in  general  to  be  conclusive,  yet  the  effect  of  it  might  be  avoided  by 
showmg  that  it  had  been  obtained  by  fraud  or  collusion ;  and  she  was 
declared  guilty.(r) 

A  sentence  of  divorce  a  mensa  et  thoro  was  a  sufficient  answer  to 
an  indictment  for  bigamy,  under  the  1  Jac.  I.  c.  ll.(s)  But  the  stat 
9  Geo.  4,  c.  31,  s.  22,  is  differently  worded,  and  does  notfseem  to 
include  such  a  divorce,  for  it  declares  that  the  penal  consequences  of 
bigamy  ''  shall  not  extend  to  any  person  who  at  the  time  of  the  second 
marriage  shall  have  been  divorced  from  the  bond  of  the  first  mar- 
riage, or  whose  former  marriage  shall  have  been  declared  void  by 
the  sentence  of  any  court  of  competent  jurisdiction."(0 
r  #474  1  ^^  seems  that  the  question  as  to  the  validity  of  a  mar- 
^  ■'  riage  •may  be  entertained  in  the  ecclesiastical  court,  not- 

withstanding a  conviction  for  bigamy.(u) 

We  have  alreadv  adverted  to  the  weight  which  will  be  attached 
to  the  sentence  of'^  a  foreign  court  on  a  question  of  marriage.(x) 
Where  the  marriage  was  contracted  in  Denmark,  between  parties 
who  were  both  domiciled  there,  and  afterwards  dissolved  by  an  ordi- 
nance of  the  king  of  Denmark,  and  it  was  established  by  the  evidence 
of  Danish  lawyers  that  by  the  law  of  that  country  the  king  can 
grant  a  divorce  a  vinculo  matrimonii^  and  that  such  a  dissolution  is 
valid,  administration  was  granted  to  the  widow  of  a  subsequent  mar- 
riage, the  court  not  deciding  how  far  it  would  have  been  effectual  in 
a  matrimonial  cause,  where  both  the  burthen  and  nature  of  the  proof 
is  different.(y)  But  it  was  decided  by  the  Court  of  Chancery  that  a 
sentence  of  divorce  pronounced  in  Denmark  cannot  defeat  the  rights 
acquired  by  parties  under  a  marriage  solemnized  in  £ngland.(z) 

iq)  ]  Eart  P.  C.  467.  (u)  Ante,  pp.  230, 931 .  See  Boyic  ▼.  IMf, 

(r)  Ihieh€99  tf  Kingston's  ca$e,  20  How.  3  Mod.  164 ;  Bull.  N.  P.  245. 

St  Tlr.  355.  (x)  Ante,  pp.  14:),  150. 

(•)  MiddUUnCs  eoM,  Kelyng,27 ;  1  East*!        (y)  Kvan  v.  Ryan,  2  Phill.  R.  332. 

P.ae.  19,M.  4.  (2)  BtCarthy  r.  Vteais^  3  Rm.  &  M. 

^/;  ilAle^  pp.  295-^27. 
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^  Sentences  n<^  Final,'] — A  sentence  touching  the  validity  of  a  mar- 
riage never  becomes  a  final  judgment,  but  is  always  open  to  revi- 
sion and  reversal.  But  so  long  as  it  is  unrepealed  it  is  conclusive 
evidence  against  all  persons  who  were  bona  fiae  parties  to  that  adju- 
dication.(a) 

Where  a  marriage  is  declared  to  be  void  by  the  statute  law,  the 
sentence  of  the  ecclesiastical  court  in  favour  of  the  marriage  will  not 
legalize  it»  but  leaves  it  open  to  be  questioned  in  any  other  court, 
where  any  question  of  property  depending  upon  it  may  arise.(6) 

^Sentences  impeachable  for  Fraud^ — The  effect  of  a  r  %a*jk  i 
sentence  of  the  ecclesiastical  court  may  be  avoided  by  ^  •' 

.proof  that  it  was  obtained  by  fraud  or  collusion.(c)  A  distinction  has 
oeen  taken  between  the  case  of  a  stranger  who  cannot  come  in  and 
reverse  the  judgment,  and  therefore  must  of  necessity  be  permitted 
to  aver  that  it  was  fraudulent,  and  the  case  of  one  who  is  a  party  to 
the  proceedings ;  the  party  himself  cannot  give  evidence  of  it,  but 
must  apply  to  the  court  which  pronounced  the  sentence  to  vacate  it. 
Thus  in  an  action  of  assumpsit,  the  defendant  gave  in  evidence  her 
marriage  with  one  M. ;  in  answer  the  plaintiff  produced  a  sentence 
Jn  the  ecclesiastical  court,  showing  that  at  the  time  of  such  alleged 
marriage  the  diefendant  was  married  to  another  person,  which  the 
plaintiff  relied  on  as  conclusive  evidence  of  the  nullity  of  the  mar- 
riage with  M.  The  court,  however,  would  not  allow  the  defendant 
lo  prove  that  the  sentence  was  obtained  by  fraud.(cO  Fraud  in 
.obtaining  a  sentence  can  only  be  examined  in  the  court  where  the 
fraud  was  committed,  or  in  one  of  concurrent  jurisdiction;  and 
courts  of  equity  have  not  concurrent  jurisdiction  in  questions  of  mar- 
riage; and  the  court  of  chancery  would  not  enter  upon  the  question 
of  fraud  in  obtaining  a  sentence  of  jactitation  of  marriage.(^) 


2.   OF  THE  EFFECT  OF-  SENTENCES  OF  DIVORCE. 

Power  to  contract  another  marriage.'] — Where  a  marriage  is 
declared  b^  the  ecclesiastical  court  to  be  null  and  void  for  some 
eaose  existmg  prior  to  the  marriage,  the  parlies  arc  of  course  at  lib- 
erty to  contract  a  second  marriage.(/*)     The  sentence  declaring  a 

814,  dted  3  fU^^,  EccL  R.  613.    See  Skut9  ^prado  prohibito  contractuin,  lubtistcre  ncn 

li  Ame,  Pr.  Ch.  Ill ;  PeUifer  ▼.  Jame«,  potest,  et  tunc  similiter  non  transit  in  rem 

lkBili.16.  jodicatam.    Gail.  Obs.  lib.  i.    ObMsrv.  112. 

Oi)  Dmeheu  of  KingHotCi  eaie,  St.  Tr.  See  1  Hagcf.  Cons.  R.  220. 

«dL  n.  p.  543 ;  Com.  Dig,  Baron  and  Feme,  (6)  Bouxer  v.  RieketU,  1  Hagg.  Cons.  R. 

L6).    See  Hargrave's  Law  Tracts,  471.  314. 

tontia  in  cans!  matrimonii  non  transit  in  (e)  Dueheu  of  KingtioiCt  cose,  20  How. 

ran  jodicatam,  sed  revocatar  quandocunqae  St  Tr.  544.  478,  479;  Roaek  ▼.  Ourvan,  1 

•Mr  detoctos  fnerit,  sed  ot  hoc  exactios  Ves.  Sen.  157. 287.    See  Bandon  ▼.  BeeAsr, 

declarator,  distingoendom  est,  utrom  senten-  3  Clark  &.  Fin.  510. 

Ik  lata  sit  contra  matrimonium,  an  vero  (<0  Prudham  v.  PAtUips,    cited  Ambl. 

MO  matrimooio.    Frimo  casu  naoquam,  nt  473 ;  20  How.  St  Tr.  470,  n. 

dictom  est,  tranait  in  rem  jodicatam ;  secan-  (s)  Ambl.  762. 

do  casa  distingoendom,  otnim  sententia laU  (/)  Buryat  caie.  Dyer,  179  a;  5  Rep.  98 

lb  pro  natrimooio,  qood  tamen  obstante  ali.  b;  ante,  p.  ^203  ;  3  Bum's  EccL  L.  113;  3 

l^oiiDpidaiMnlo  oanooioo  ot  potA  qoia  in  Inst  88, 89. 
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marriage  void  pronounces  the  party  to  be  free  from  the  bond  of  mar- 
riage with  the  particular  individual,  and  to  have  full  liberty  to  con- 
tract and  solemnize  legal  marriage  with  any  other  person.  We  have 
already  seen  that  persons  tlivorced  a  mensa  et  thoro  for  adultery  or 
cruelty  cannot  marry  again  whilst  the  former  husband  or  wife  is 

r  *476  1  *''^®»(^)  ***°^  ^f  ^^®y  ^^»  ^^^^  marriage  is  void.  When 
I-  -'a  marriage  was  dissolved  either  for  adultery  or  wilful  and 

malicious  desertion,  it  was  universally  admitted  by  the  Protestant 
states  of  Europe  that  the  innocent  party  might  asain  marry,  but  the 
guilty  party,  it  has  been  said,  could  not  marry  so  long  as  the  innocent 
party  remained  unmarried.(A)  There  seems  to  be  no  law  by  which 
this  proposition  is  established.  The  prohibition,  which  does  exist, 
prevents  the  guilty  party  from  marrying  the  person  with  whom  the 
adultery  was  committed.(i) 

Marriage  after  Parliamentary  Divorce."]  Parliamentary  bills  of 
divorce  usually  declare  that  the  bond  of  matrimony  between  the  par- 
ties shall  be  wholly  dissolved,  annulled,  vacated,  and  made  void  to  all 
intents  and  purposes  whatsoever.  But  express  authority  to  contract 
a  new  marriage  is  given  only  to  the  injured  party,  making  it  lawful 
for  such  party  to  marrv  again,  and  declaring  that  the  children  born 
in  such  matrimony  shall  be  legitimate.  There  is  no  similar  provision 
for  the  future  marriage  of  the  offending  party.  It  seems  more  than 
probable  that  in  the  early  instances  of  these  divorces,  it  was  not  sup- 
posed or  adverted  to,  that  the  permission  to  contract  a  new  marriage 
could  extend  to  the  adulteress.  But  the  subsequent  and  long  acqui- 
escence seems  to  have  established  such  marriages,  or  at  least  entitled 
them  to  be  established,  if  any  doubt  should  arise  respecting  their  val- 
idity. It  is  indeed  difficult  to  understand  how  a  marriage  can  be 
dissolved  as  to  on^  of  the  parties,  without  being  equally  dissolved  as 
to  the  other.  And' perhaps  it  maybe  concluded  that  divorce  bills, 
as  now  worded,  though  purporting  only  to  relieve  the  injured  party, 
are  a  complete  dissolution  of  the  marriage;  of  which  dissolution  the 
adulteress  may  legally  avail  herself,  unless  expressly  prohibited  by 
some  act  of  the  legislature.(A:)  This  point  was  much  discussed  in  the 
house  of  lords  in  the  year  1800,  and  although  the  preponderating 
opinion  seemed  to  be  in  favour  of  the  validity  of  the  marriage  between 
the  guilty  parties,  yet  some  of  the  speakers  entertained  doubts  upon  the 
8ubject(/) 

r  #^,y,y  -I  *fVoman  Divorced  not  liable  to  be  sited  as  a  Feme  Sote.] 
*•  ^  — A  man  and  his  wife  cannot,  by  agreement  between 

themselves,  change  their  legal  capacities  and  characters,  nor  can  a 
woman  be  sued  as  a  feme  sole  while  the  relation  of  marriage  sub- 
sists, and  she  and  her  husband  are  living  in  this  kingdom.(m).  A 
feme  covert  cannot  be  sued  alone,  unless  in  the  known  excepted  cases 
of  abjuration,  exile,  and  the  like,  where  the  husband  is  considered  as 
dead,  and  the  woman  as  a  widow,  or  else  as  divorced  a  vinculo.(n) 

(g)  Ante,  pp.  374-376;  Com.  Dig.  Baron  (k)  Lord  Aokland,  Pari  HiatToL  xxzr. 

and  Feme,  (C.  5.)  247  ;  ante,  p.  37a 

(A)  See  authorities  cited,  1  Barge  on  For-  {I)  Pari.  Iliat  toI.  zxxw.  p.  387-300. 

eign  Law,  649,  n.  (b).  (m)  Manhall  ▼.  RuUon^  8  T.  R.  .545. 

(i)  1  Barge  Foreign  Law,  649;  ante,  p.  (n)  HalekeU  v.  Badddey^  S  Bl.  R.  1089; 

^r^  flV<^  V.  Prices  Vea.  443;  Lmu  ▼.  Sekutz^ 
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A  divorce  for  adultery  does  not  destroy  the  relation  of  marriage, 
but  merely  suspends  for  a  time  some  of  the  obligations  arising  out  of 
that  relation.  Ajsentence  of  divorce  a  mensa  et  thoro  does  not  so  far 
destroy  the  relation  of  husband  and  wife  as  to  make  the  latter  a  feme 
sole,  such  a  sentence  merely  suspends  for  a  time  some  of  the  obliga- 
tions arisins  out  of  that  relation.  A  woman  divorced  a  mensa  et 
tharo  for  adultery,  and  living  separate  and  apart  from  her  husband, 
cannot  be  sued  as  a  feme  sole.(o) 

Jewish  Divorce.'] — On  the  trial  of  a  plea  of  coverture  Lord  Kenyon 
appears  to  have  admitted  a  divorce  in  a  foreign  country  according  to 
the  custom  of  the  Jews  there.(p)  We  have  already  seen(9)  that 
Jews  have  their  own  rites  of  marriage.  In  a  recent  case,  where  a 
personal  action  was  brought  by  a  married  woman,  who  had  been 
divorced  from  her  husband  according  to  the  forms  of  the  Jewish 
law,  on  the  ground  of  incompatibility  of  temper,  the  question  as  to  her 
right  to  maintain  the  action  was  reserved.(r)  A  Jewish  divorce  can- 
not be  proved  without  producing  the  document  of  divorce  delivered 
by  the  husband  to  the  wife.  In  the  course  of  a  trial  of  an  action  of 
assumpsit,  brought  by  a  woman,  it  appeared  that  she  had  for  several 
years  before  cohabited  with  a  man  as  her  husband,  from  whom  she 
had  separated.  The  plaintiff's  counsel,  however,  undertook  to  show 
that  the  marriage  of  the  plaintiff  was  a  marriage  in  which  both  the 

Sarties  were  Jews;  that  it  had  been  solemnised  according  to  the 
ewish  ritual,  and  had  been  put  an  end  to  by  a  Jewish  divorce  before 
the  period  of  the  contract  declared  upon.  For  this  purpose  Doctor 
Solomon  Hirschel,  chief  rabbi  (commonly  called  high  priest)  of  the 
German  Jews  in  England,  and  other  subordinate  officers  of  the  syn- 
agogue were  called.  The  book  of  divorces,  kept  by  the  superintend- 
ent of  the  synagogue  in  Brooke's  Gardens,  containing  an  entry  of  the 
divorce  in  Hebrew,  was  produced  by  the  superintendent,  who  was 
present  at  this  divorce ;  but  it  also  appeared  from  the  evidence  of  Dr. 
Hirschel,  to  constitute  a  valid  divorce,  under  *the  laws  and  usages  of 
the  Jews,  a  written  document  of  divorce(J)  must  be  delivered  from 
the  husband  to  the  wife;  and  that  the  delivery  of  this  document  is  the 
operative  part  of  the  ceremony,  which  must  however  take  place  in 
the  presence  of  the  high  priest  and  of  ten  persons  at  least.  This  docu- 
ment of  divorce,  which  is  attested  by  two  witnesses,  may  be  retained 
by  the  wife,  but  it  is  more  frequently  handed  over  by  the  wife  to  the 
high  priest.  This  document  was  not  produced  by  the  plaintiff  and 
the  hieh  priest  stated  that  he  had  not  been  requested  to  bring  it  with 
him.  u  pon  this  evidence,  it  was  contended  for  the  defendant,  first,  that 
although  Jewish  marriages  are  excepted  out  of  the  marriage  act,  yet 
by  the  common  law  a  marriage,  whether  Jewish  or  Christian,  if  once 
validly  contracted,  can  be  dissolved  only  by  act  of  parliament,  and 

S  Bl.  R.  1 195.    See  Kay  ▼.  Pienne,  3  Camp.  (g)  Ante,  p.  67 ;  Jonet  ▼.  /2o6iii«oii,  3 

1*23 ;  Parrar  v.  Granard,  1  N.  R.  80 ;  J«ne«  Phill.  R.  335. 

▼.  Smithy  2  Jarist,  469.  (r)  Mo9t  ▼.  Smith,  Common  Pleas,  Fell. 

(a)  LewtM  ▼.  Lee,  3  B.  &  C.  291.    See  5, 1840;  see  Godolp.  Abr.  p.  497. 

HaUheU  v.  Bnddeley,  2  Bl.  R.  1082 ;  Hyde  (6)  See  Mattb.  ch.  v.,  ▼.  31,  Matth.  cfa.  19, 

▼.  Price,  ib.  1195 ;  Lean  ▼.  Schuiz,  3  Yes.  v.  7,  Mark,  ch.  x.  ▼.  4,  Deat  xxiv.    See  Uie 

443.  form  of  a  Jewish  bill  of  divorcement,  Seldeo, 

( 9)   Cfaner  ▼.  Lane9bifrottgh,  1  Peake*s  Uxor.  Ebraica,  lib.  3^  ca\^  24. 
B.  lis ;  ante,  p.  150. 
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that,  sDpposiog  a  Jewish  divorce  to  be  capable  of  eSecting  a  dinola- 
tion  of  tne  marriage,  yet,  in  the  absence  of  the  document  of  divorce, 
there  was  no  evidence  that  any  divorce  had  taken  place.  Erskine,  J. 
was  of  opinion  that  a  divorce  had  not  been  e8tablished.(c) 

After  sentence  of  divorce  ah  initio^  the  liabihty  of  a  husband  for  the 
debts  of  his  wife  does  not  continue.(f) 

Rights  of  Property  how  affected  by  Divorce.'] — ^Where  the  marriage 
r  ^.^^  1  is  void  ab  initio^  the  husband  acquires  no  right  over  *tlie 
^  J  property  of  the  vr\k.{t)    It  is  said  that  in  case  of  a  divorce 

the  wife  shall  have  back  any  gocids  undisposed  of  which  were  given 
to  her  by  her  father  in  marriage.(u)  But  this  clearly  applies  only 
where  there  was  nullity  of  marriage  ab  initio,  so  as  to  be  in  reality 
no  marriage.(z)  The  husband  may  release  a  legacy  given  to  his 
wife  notwithstanding  a  divorce.  The  wife  obtained  a  sentence  of 
divorce  on  account  of  the  husband's  adultery,  the  wife  sued  in  the 
spiritual  court  for  a  legacy  given  to  her,  in  answer  the  release  of  the 
husband  after  the  divorce  was  pleaded,  and  the  court  held  that  inas- 
much as  the  sentence  did  not  avoid  the  marriage  absolutely,  but  that 
they  remained  husband  and  wife,  that  the  release  of  the  husband  was 
efiectual.(y)  But  the  husband  after  a  divorce  cannot  release  costs 
awarded  to  the  wife  in  a  suit  of  defamation.(z)  It  is  said  that  if  the 
husband  sells  a  term  for  years  which  he  has  in  right  of  his  wife, 
equity  will  grant  an  injunction.(a) 

How  far  the  title  to  dower  or  curtesy  is  affected  by  a  divorce  will 
depend  upon  the  nature  of  the  divorce,  for  if  it  be  a  dissolution  of  the 
marriage  the  rights  consequent  upon  it  will  cease.  But  where  the 
bond  of  matrimony  is  not  dissolved  these  rights  may  continue;  if 
however  the  divorce  be  consequent  upon  the  wife's  leaving  her  hus- 
band and  living  in  adultery,  we  have  already  seen  tihat  her  title  to 
dower  is  forfeited.(6)  A  wife,  after  a  divorce  on  account  of  cruelty, 
is  dowable  of  her  husband's  lands.(c)  Where  a  marriage  is  void  the 
husband  does  not  acqidre  a  right  to  be  tenant  by  the  curtesy,  yet  if  it 
be  only  voidable,  and  is  not  avoided  during  the  life  of  the  wife,  the  hus- 
band will  be  tenant  by  the  curtesy,  for  no  marriage  can  be  avoided  in 
the  ecclesiastical  courts  after  the  death  of  either  of  the  parties.(d) 
For  the  same  reason  if  a  marriage  de  facto  be  voidable  by  divorce, 
r  *479  1  ^^®^^3f  *^^^  marriage  might  have  been  dissolved,  and 
I*  •'  the  parties  freed  a  vinculo  matrimonii ;  yet  if  the  husband 

die  before  any  divorce,  then,  because  it  cannot  afterwards  be  avoided, 
his  wife  de  facto  will  be  endowed,(e)  If  the  husband  aliens  his  wife's 
lands  and  they  be  afterwards  divorced  a  vinculo  matrimonii,  the  wife, 
during  the  husband's  life,  may  enter  by  virtue  of  stat.  32  Hen.  VIII.  c* 
28.(/)  Where  a  husband  shall  be  living  apart  from  his  wife,  either 
by  mutual  consent  or  by  sentence  of  divorce,  the  Court  of  Common 

(£)   Moti  V.  Smithy  I  Mann.  &  Grang.    Salk.  123,  as  to  basUrds. 
Rep.  233,  234.  («)  Motteram  v.  MoUeram,  Bolstr.  264; 


kS 


{$)  1  Gow,  N.  P.  Cafl.  10.  see  Chamberlaine  v.  Hewson^  5  Mod.  70. 

(0  Aughtie  T.  Auffhtif^  1  Phill.  R.  203,  (a)  Com.  Dig.  Baron  and  Feme,  C.  5. 

(u)  Dyer,  13  a.  (6)  See  ante,  p.  420. 

(x)  GtbR.  Cod.  335;  see  Cro.  Eliz.  908;  (c)  StowelVt  case,  cited  Cro.Car.  463. 

C«ee  ▼.  Acton,  1  Lord  Raym.  521  ,*-  2  Init  (</)  2  Bum*8  Ecc  Law,  458  ;  post,  p.  484. 

*!«.  (0  Co.  Lilt  33  b. 

^J  Suphem  V.  ToUy,  Cro.  Elii.  908;  I  (J^  8  Rep.  73  a. 
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Pleas  may  dispense  with  the  husband's  Concurrence  in  any  case  in 
which  his  concurrence  is  required  to  the  alienation  of 'her  lands  by 
the  act  for  abolishing  fines  and  recovcries.(g)  A  fine  levied  by 
husband  and  wife  remained  in  force  notwithstanding  the  marriage 
between  them  should  be  dissolved  by  a  divorce.(A) 

If  one  grant  lands  with  his  daughter  in  frank  marriage,  or  goods 
with  his  daughter  in  marriage,  and  after  the  marriage  is  dissolved  . 
and  they  are  divorced ;  in  this  case  the  grant  is  now  become  of  no 
force,  cessante  catisa  cessat  effectus.{i)  The  children  of  a  woman 
born  during  a  separation  from  her  husband  under  a  divorce  a  mensa 
et  thoroj  are  prima  facie  illegitimate,  for  a  due  obedience  to  the  sen- 
tence  will  be  presumed  until  the  contrary  be  shown.(A) 


SECTION  III. 
OF  VOID  AND  VOIDABLE  MARRIAGES. 

Civil  disabilities,  such  as  a  prior  marriage,(/)  want  of  age,(ifr) 
idiotcy  and  lunacy,(n)  make  a  marriage  contract  void  ab  initiOf  not 
merely  voidable.  These  do  not  dissolve  a  contract  already  made'; 
but  they  render  the  parties  incapable  of  contracting  at  all ;  they  do 
not  put  asunder  those  who  are  joined  together,  but  they  r  ^^^  •■ 
previously  hinder  the  union ;  and  if  *any  persons  under  ^  ^ 

these  legal  incapacities  come  together,  it  is  a  meretricious,  and  not  a 
matrimonial  union ;  and  therefore  no  sentence  of  avoidance  is  neces- 
8ary.(o)  Corporal  infirmities  render  a  marriage  void,  and  a  divorce 
granted  for  such  a  cause  is  a  tnnculo.(p)  A  marriage  contracted 
under  restraint,  and  by  means  of  force  and  custody,  is  void.(9)  There 
are  other  cases  in  which  marriages  will  be  void  or  voidable  accord- 
ing to  the  circumstances  attending  them.(r)  It  seems  that  a  marriage 
may  be  set  aside  on  the  ground  of  having  been  effected  by  the  con- 
spiracy of  three  or  four  persons  having  intoxicated  another,  and 
married  him  in  that  state.(5) 

Marriages  void  by  Statutes.'] — The  provisions  of  the  act  26  Geo.  2, 
c  83, 8.  11,  making  the  marriages  of  minors  by  license  void  for  want 
of  consent,  and  to  what  extent  such  marriages  have  been  rendered 
valid  by  the  retrospective  operation  of  the  3  Geo.  4,  c.  75,  have  been 
already  stated.(^)  The  latter  act,  however,  does  not  give  validity  to 
marriages  by  banns  prior  to  that  statute,  which  were  void  by  reason 
of  an  undue  publication  of  banns.(tt) 

We  have  already  considered  the  grounds  of  nullity  depending  upon 
the  express  provisions  of  the  legislature.    It  will  be  necessary  in  thii 

(g^)  3  &  4  Will.  4,  c.  74,  8. 91.  (o)  2  PhilL  R.  19. 

(A)  2  Roll  Abr.  20;  1  Prest.  Conv.  256.  ( p)  Com.  Dig.  Baron  &  Feme,  (C.  3.) ; 

(t)  Siiep.  Toach.  287,  citing  20  £.  4  ult.;  ante,  pp.  201—4208. 

Djer,  13, 126 ;  Plowd.  58.  (9)  Harford  v.  MorrU,  2  Hagg.  Cont.  R. 

(k)  St.  OeorgeU  ▼.  iSK.  Mnrgarei%  1  Salk.  436 ;  ante,  p.  214. 

123^  (r)  See  ante,  pp.  185,  213—223. 

(/)  Ante,  p.  223.  («)  See  ante,  pp.  199, 200. 

(m)  Ante,  pp.  282—285.  (1)  Ante,  pp.  289^9. 

(»}  Ante,  pp.  183—201.  (u)  Ante,  pp.  %SM^. 
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Elace  merely  to  recapitulate  such  grounds.  Marriages,  which  have 
een  celebrated  since  the  1st  November,  1823,  the  day  on  which  the 
4  Geo.  4,  c.  76,  came  into  operation,  may  be  void  for  the  following 
causes : 

1.  Where  both  parties  knowingly  and  wilfully  intermarry  without 
due  publication  of  banns.(x)  The  publication  of  the  banns  of  a  minor 
is  void  after  op^n  and  public  dissent  of  the  parent  or  guardian  at  the 
time  of  publication. (y) 

r    #^Q,     -I      ♦2.    Persons    knowingly  and  wilfully  intermarrying 
^  •'  without  a  license  from  a  person  or  persons  having  author- 

ity to  grant  the  8ame.(z) 

3.  Or  knowindy  or  wilfully  consenting  to,  or  acquiescing  in«  the 
solemnization  of  such  marriage  by  any  person  not  being  in  holy 
orders.(a) 

4.  Knowingly  and  wilfully  intermarrying  in  any  other  place  than 
a  church,  or  such  public  chapel  wherein  banns  may  be  lawfully  pub- 
lished.(6) 

5.  All  marriages  celebrated  after  the  31st  August,  1835,  between 
persons  within  the  prohibited  degrees  of  consanguinity  and  affinity, 
are  absolutely  void.(c) 

By  6  &  7  Will.  4,  c.  85,  s.  42,  after  the  last  day  of  June,  1837, 
marriages  of  persons  knowingly  and  wilfully  intermarrying  under  the 
provisions  of  that  act  in  any  other  place  than — 

1.  The  church,  registered  building,  office  or  other  place  specified 
in  the  notice  and  certificate. 

2.  Or  without  due  notice  to  the  superintendent  registrar. 

3.  Or  without  certificate  of  notice  duly  issued.  When  the  isstie  of 
a  certificate  has  been  forbidden,  the  notice  and  proceedings  thereou 
are  void.((f) 

4.  Or  without  license  in  case  a  license  is  necessary  under  that  act. 

5.  Or  in  the  absence  of  a  registrar  or  superintendent  registrar, 
where  his  presence  is  necessary  under  that  act.(e) 

A  marriage  originally  void  must  always  continue  so,  whether  sen* 
tence  of  nullity  has  or  has  not  been  obtained  during  the  lifetime  of 
the  parties.  W  here  a  sentence  of  the  ecclesiastical  court  is  obtained 
r  ^482  1  '"  ^"^^  cases,  it  does  not  dissolve  the  *marriage,  inas- 
^  -'  much  as  no  lawful  marriage  has  taken  place,  it  merely 

declares  the  fact  of  marriage  to  be  a  nullity.(/)    In  many  cases* 
where  the  law  makes  a  thing  void  for  the  benefit  of  the  parties  con- 
cur) Ante,  pp.  955-258.  suppose  he  g9xe  another  reeeon,  that  he  waa 
(y)  4  Geo.  i,  o.  76,  a.  8,  ante,  p.  336.  **  The    the  rival  of  the  husband,  or  that  she  waa  a 
^ect  of  forbidding  the  publication  of  banns,    rival  of  the  lady  ;  a  very  good  reason  lor  the 
Lord  Broughain  said,  that  he  had  taken  pains    party  not  wbhiiig  the  marriage  to  take  place, 
to  inquire,  both  from  bishops  and  priests,    but  na  legal  objection  to  the  niarriaf  e,  the 
what  would  be   the  consequence  in  their    answer  is,  that  he  would  not  be  attended  to 
practice  if|  upon  publication  of  banns,   a    at  all."  1  Mac  &  Rob.  305.   See  ante,  265^ 
person  were  to  interpose   and  forbid  the        (c)  Ante,  263-265. 
banns,  or  afterwards  to  forbid  the  marriage,        (a)  4  Geo.  4,  c  76,  s.  22,  ante,  270. 
which  may  be  done  at  the  altar,  when  the        {b)  Id.  ibid. ;  ante,  pp.  325-342. 
marriage  is  about  to  be  solemnized.    The        (c)  5  &  6  Will.  4,  e.54,  ante,  pp.  154-157. 
answer  they  ha?e  given  is,  I  shoukl  suspend        {d)  SSlI  WjlL  4,  c.  85,  s.  9,  ante,  p.275. 
the  solemnity  till  I  made  inquiry.    But  sup-        («)  Ante,  p.  281. 
jxme  the  person  forbidding  abould  say,  I  give        (/ )  See  post,  sect  5. 
ao  reuon,  bai  I  onlf  ftrbid  the  banns*,  or 
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ceroedy  they  may  waive  such  advantage  if  they  please.  Quilibet 
potest  renunciare  iuri  pro  se  introductio.{g)  But  the  marriage  acts, 
ID  declaring  marriages  void,  are  made  against  both  the  contracting 
parties,  as  well  as  the  innocent  children,  so  that  an  irregular  celebra- 
tion, without  banns  or  license,  makes  the  marriage  void,  even  though 
the  parties  are  willing  to  acquiesce  in  the  marriage,  and  should  after- 
wards  agree  to  it.(A) 

Distinction  between  Void  and  Voidable  Marriages.'] — The  temporal 
courts  recognize  the  distinction  between  voidable  marriages  and 
marriages  void  ab  initio;  the  former  are  esteemed  valid  to  all  civil 

f)urposes,  unless  sentence  of  nullity  is  actually  declared  during  the 
ifetime  of  the  parties ;  and  consequently,  after  the  death  of  one  of 
the  parties,  the  issue  cannot  be  bastardized,  but  the  latter  is  a  mere- 
tricious and  not  a  matrimonial  union ;  no  sentence  of  avoidance  is 
necessary,  and  the  issue  may  be  bastardized  after  the  death  of  one  or 
both  the  parlies,  by  proving  that  the  supposed  marriage  was  void  ab 
initio,{i)  Thus  a  woman  was  libelled  ex  officio  for  adultery  with  a 
deceased  person.  She  pleaded  that  they  were  married  and  had  issue  ; 
it  was  replied  that  she  had  a  former  husband  then  living.  A  prohibi- 
tion was  prayed,  alleging  that  the  suit  would  have  the  effect  of  bas- 
tardizing the  issue.  But  Holt,  C.  J.  said,  **  the  issue  are  bastardized 
without  any  proceedings,  if  the  parents  were  never  married ;  the 
ecclesiastical  court  shall  not  proceed  to  dissolve  a  marriage  de  facto 
after  the  death  of  either  party,  as  in  the  case  of  consanguinity,  pre- 
contract and  the  like ;  but  in  this  case,  if  the  replication  be  true,  the 
roaniage  was  ipso  facto  void,"  and  no  prohibition  was  granted.(A-) 
So  where  a  defendant  pleaded  in  bar  that  at  the  time  of  executing  a 
certain  bond,  *she  was  wife  to  A.  B.  But  the  plaintiff  ^  ^^  _ 
proved  that  A.  B.  had  a  former  wife  living  at  the  same  ^  *  ^  J 
time;  and  that  the  second  marriage  had  been  declared  void  in  the 
spiritual  court;  judgment  was  given  for  the  plaintiff.  For  by  reason 
of  the  first  marriage  the  second  was  ipso  facto  void,  and  the  defend- 
ant therefore  was  always  a  feme  sole ;  and  the  sentence  of  the  eccle- 
siastical court  was  only  declaratory  of  the  nullity,  for  what  was  void 
from  the  beginning  required  no  sentence.(/) 

So  the  ecclesiastical  court  would  not  grant  administration  of  the 
effects  of  a  wife  to  her  alleged  husband,  on  the  ground  that  the  mar- 
riage was  void  on  account  of  having  been  contracted  with  a  person 
Gff  unsound  mind.(m)  A  large  portion  of  the  cases  which  have  arisen 
upon  the  validity  of  marriages  had  been  decided  by  the  Court  of 
Queen's  Bench  in  cases  respecting  the  settlement  of  paupers.  In  such 
cases  orders  unappealed  against,  or  confirmed  on  appeal,  have  been 
held  conclusive  evidence  on  questions  as  to  the  marriage  and  legiti- 
macy of  the  parties  named  in  such  orders.(n)  By  an  order  of 
removal,  D.  S.,  his  wife  and  six  children,  were  removed  to  the  parish 

Or)  3  Inst  163 ;  Wing.  483.  (/)  Cro.  Eliz.  857. 

(A)  Ckiaham  w.  Prttton,  1  W.  BL  192 ;  (m)  Brouminff  ▼.  Reane^  2  Phill.  R.  69. 

BolL  N.  P.  114 ;  Me  Pojnter,  157,  2d  ed.  (n)  Rex  w.  Irthahitants  of   WaodeheiUr, 

(t)  PhUip§  ▼.  Bury,  Skinp.  470;  Pride  ▼.  Burr.  S.  C.  Na  67 ;  ib.  No.  86 ;  Rex  v.  /a. 

Earl  of  Bath,  1  Solk.  ISO ;  Haydtn  ▼.  GouUl,  hahUants  of  Stoekland,  Burr.  S.  C.  No.  163  \ 

ih.  119;  Co. Lift  944  a.  Rex  t. St.  Marv  LambclH,^*t.^^W 

ik)  fiMHRMf  ▼.  Price,  13  Mod.  432. 
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of  W.,  which  order  was  confirmed  on  appeal.  Subsequent  to  that 
confirmation  the  marriage  of  D.  S.  was  dissolved  by  the  decree  of 
the  ecclesiastical  court  for  incest.  W.  D.,  a  son  of  D.  S.,  and  his 
wife,  but  not  named  in  that  order,  was  subsequently  removed  to  the 
parish  of  W.  It  was  held,  on  an  appeal  against  the  second  order, 
that  evidence  of  that  decree  was  admissible  to  negative  the  derivative 
settlement  of  the  pauper,  who  was  not  named  in  the  former  order  of 
removal,  by  showing  that  since  the  first  order  the  marriage  had 
become  void  ab  initio,  and  that  the  pauper  was  illegitimate.(o) 

Voidable  Marriages.'] — Voidable  mairiages  are  such  as  are  valid 
for  all  civil  purposes,  unless  sentence  of  nullity  be  actually  declared 
during  the  hfetime  of  the  parlies.(p)  Originally  by  our  law  marriage 
by  persons  subject  to  canonical  disabilities  were  not  only  void  ab 
r  MSI  1  i^i^io,  but  always  continued  *so.  Dr.  Lushington  said, 
L  J  '•  it  has  been  truly  slated  that  it  was  the  interference  of 

the  common  law  courts,  which,  in  such  cases,  prohibited  the  spiritual 
courts  from  bastardizing  the  issue  after  the  death  of  one  of  the  par- 
ties, that  created  the  distinction — the  very  unnatural  distinction — of 
voidable  and  vofd ;  for  void  is  voidable  ab  iniiio»\r)  The  canonical 
disabilities,  such  as  consanguinity,  affinity,  and  certain  corporal  infir* 
mities,(f)  only  make  the  marriage  voidable,  and  not  ipso  facto  void 
until  sentence  of  nullity  be  obtained.(<) 

We  have  already  seen  that  formerly  marriages  within  the  prohi- 
bited degrees  were  voidable  only,  and  that  the  law  on  this  subject  hai 
been  altered  in  some  important  particulars.  Marriages  solemnized 
before  the  31st  of  August,  1835,  within  the  prohibited  degrees  of  am- 
sanguinityf  remain  voidable  during  the  lives  of  both  parties.(tf)  A 
voidable  marriage  continues  a  marriage  till  it  is  dissolvedi(x)  The 
ecclesiastical  courts  have  cognizance  to  punish  persons  marrying 
within  the  Levitical  degrees  ;{y)  and  may  proceed  to  dissolve  mar- 
riages which  are  voidable  on  the  ground  of  being  within  those 
degrees.(z)  But  after  the  death  of  one  of  the  parties  no  suit  can  be 
prosecuted  in  the  spiritual  court  for  avoiding  a  marriage.  And  if 
such  court  do  proceed  to  call  a  marriage  in  question  afler  the  death 
of  either  of  the  parties,  the  courts  of  common  law  will  prohibit  such 
suit  so  far  as  relates  to  avoiding  it,  because  it  tends  to  bastardize  and 
disinherit  the  issue,  who  cannot  so  well  defend  the  marriage  as  the 
parties  themselves  when  living  might  have  done.(a}  Therefore  where 
a  man  had  married  his  wife's  sister,  the  ecclesiastical  coqrt  cannot 
proceed  to  bastardize  the  issue  after  the  death  of  either  of  the  parties, 
on  the  ground  that  the  marriage  was  incestuous,  although  the  second 
wife  died  pending  the  suit,  but  the  party  may  be  punished  for  in- 


(o)  Reg.  V.  Inhabitantt  of  Wye,  7  Ad.  &  And.  185 :  Jenk.  25a 

£11.  761.  (y)  Harrison  ▼.  BurvteU,  3  Vent  S3. 

{9)  3  Phill.  R.  19.  {X)  Woriley  v.  Vfatkinson,  8  Show.  71  ^ 

(r)  Ray  ▼.  Skervntod,  1  CarteiB,  188.  Holt,  457 ;  1  Mod.  I5f>. 

(«)  Ante,  p.  301.313.  (a)  3  Bl.  Comm.  93;  1  BI.  Comm.  431 ; 

(0  3  PhUL  R.  19^1.  Browneword  ▼.  Edtoarde,  3  Ves.  Mil.  345 ; 

(tt)  5  &  6  WiU.  4,  0. 54 ;  ante,  pp.  155—  JiCfnii*«  case,  7  Rep.  43  b  ;  Co.  Litt  344  s; 

157.  Salk.  151. 548 ;  4  Mod.  183 ;  Comk  300;  1 

(s)  Bury'e  eaee,  5  Co.  98;  Mo.  335  ;  3  Brownl.4!) ;  Moore,  338. 
Prer,  179  a;  U  Leon.  169     Noy,  72;  1 
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ee8C.(&)  So  where  a  marriage  was  ♦had  between  parties  p  ^ , j..  , 
within  the  prohibited  degrees,  and  such  marriase,  though  ^  -I 

voidable,  had  not  been  declared  void  in  the  lifetime  of  the  parties, 
the  husband  remained  husband  to  all  civil  purposes,  and  is  clearly 
entitled  to  the  administration  of  his  wife's  eflrect8.(c)  Although  a  sen- 
tence of  divorce  cannot  be  pronounced  after  the  death  of  the  parties, 
yet  a  sentence  of  divorce  may  be  repealed  in  the  spiritual  court  by  a 
suit  there  after  the  death  of  the  parties.(c{)  But  it  is  said  that  a  divorce 
by  sentence  cannot  be  re-examined  afler  the  death  of  the  partie8.(6) 


SKCT.  IV. — OF  THE  MODE  OF  PROCEEDING  15  THE  ECCLESIASTICAL  COURTS., 

Jurisdiction  of  the  Ecclesiastical  Courts. — ]The  proceedings  in  the 
ecclesiastical  courts  are  regulated  according  to  the  practice  of  the 
canon  and  civil  laws ;  or  rather  according  to  a  mixture  of  both,  cor- 
rected and  new  modelled  b^  their  own  particular  usages,  and  the 
interposition  of  the  courts  of  common  law.  For  if  the  proceedings 
ID  the  spiritual  court  be  ever  so  regularly  conspnant  to  the  rules  of 
the  Roman  law,  yet  if  they  be  manifestly  repugnant  to  the  fundamental 
maxims  of  the  municipal  laws,  to  which,  upon  principlesof  sound  policy, 
tlie  ecclesiastical  process  ought  in  every  state  to  conform  (as  if  they 
Foquire  two  witnesses  to  prove  a  fact,  where  one  only  will  suffice  at 
common  law,)  in  such  cases  a  prohibition  will  be  awarded  against 
tbem.(ii)  So  many  important  alterations  in  the  present  constitution 
and  jurisdiction  of  the  ecclesiastical  courts  have  for  some  time  been 
contemplated  by  the  legislature  as  to  render  it  expedient  to  defer  for 
the  present  an  enumeration  of  the  ecclesiastical  courts.(fr)  It  is  pro- 
bable that  in  conformity  with  the  recommendation  of  the  p  ^^^  A 
^commissioners  on  ecclesiastical  courts  in  England  and  ^  -I 

Wales,  and  the  debates  in  parliament,  that  the  jurisdiction  of  the  infe- 
rior ecclesiastical  courts  will  be  abolished ;  and  that  a  court  will  be 
enablished,  having  jurisdiction  throughout  England  and  Wales  of  all 
matrimonial  cau8es.(.c) 

We  have  already  adverted  to  the  jurisdiction  of  the  ecclesiastical 
oourts  to  decide  upon  the  validity  of  foreign  marriages.(<Z)  In  matri- 
moniftl  causes  the  power  of  the  court  is  in  personam,  and  depends 
upon  the  locality  of  the  person  cited.  Though  a  defendant  may 
BBually  reside  out  of  the  kingdom,  yet  if  he  is  served  with  a  citation 
vrhhin  the  jurisdiction  of  an  ecclesiastical  court  in  England,  as  that 

(b)  Hieki  v.  HnrrUf  4  Mod.  182 ;  Uarrii    on  the  day  oo  which  sach  term  coniinesoet 
ff  iteH^  '2  Sulk,  546.  in  the  ooorti  of  common  kw. — Order,  14th 

{e)  EiUoU  ▼.  Qurr,  3  PhilL  R.  16 ;  lee  Feb.  1833,  3  Hagg.  Ecd.  R.  655. 
Do.  Litt.  33  a.  (6)  See  3  fil.  Comm.  61—67 ;  S  Bac 

(d)  Ketm*$emBe,  7  Rep.  44  b.  Abr.  Eccl.  Courts ;  Report  of  Eccleaiaatical 

(c)  Com.  Dig.  Baron  and  Feme,  (C.  6).  Commissionera,  1839,  pp.  11, 18. 

^)  3  BL  Cbrom.  100;  aee  ante,  p.  465.        (c)  liana.  Pari.   Deb.  vol.  xxr.   p.  806; 

Umtt  the  8t«L  1  Will.  4,  c.  70,  the  first  daj  Hans.  Pari.  Deb.  vol.  suri.  H  Ser.  pp.  333— 

if  each  term  in  the  coorta  at  Doctors*  Com-  330 ;  ib.  vol.  itvV.  pp.  58S^*-^548. 
Doaa  oootinoe  to  commence  as  theretofore        {d)  Ante,  pp.  130, 131. 

A  IGUST^  1841.— Y 
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of  the  Consistory  court  of  London  in  a  suit  for  nullity  of  a  marriage, 
that  court  has  jurisdiction  to  try  the  validity  of  the  marriage  wherever 
it  might  have  been  conlracted.(c)  Damages  cannot  be  recovered  in 
the  ecclesiastical  courts,  but  costs  only.{/)  But  the  penance  enjoined 
in  a  private  suit  may  be  commuted  or  dispensed  with  for  money  paid 
to  the  comp]ainant.(^) 

A  court  of  limited  jurisdiction  as  that  of  an  archdeacon,  bishop,  or 
archbishop,  on  the  plainest  principle  of  the  common  law,  can  have 
no  jurisdiction  beyond  its  local  limits.  Both  the  canon(/i)  and  the 
statute  law  fiirbid  the  citing  of  parties  out  of  their  dioceses  or  peculiar 
jurisdictions.  The  statute  23  Hen.  8,  c  9,  was  made  with  the  view 
of  inforcing  that  principle,  and  imposed  a  penalty  and  forfeiture  for 
citing  persons  out  of  the  diocese  where  they  resided  at  the  time  of  the 
issuing  the  citation.  This  statute  was  made  for  the  benefit  of  the  sub- 
ject, which  it  hath  been  held  to  provide  for  sufficiently  by  giving 
defendants  who  are  so  cited  a  privilege  of  pleading  to  the  jurisdiction. 
Consequently,  if  a  parly  who  is  so  cited  once  waive  that  privilege,  by 
appearing  and  submitting  to  the  suit,  such  party  is  bound  to  the  juris- 
r  ^.gsj  s  diction.(i)  It  is  not  *compeient  to  the  ecclesiastical  court 
^  J  to  compel  persons  resident  without  their  jurisdiction  to 

answer  to  a  citation  in  a  matrimonial  cause;  and  if  upon  the  face  of 
the  citation  it  appears  that  the  party  was  resident  in  Ireland,  out  of 
the  jurisdiction  of  the  consistorial  court,  then  it  is  perfectly  clear  that 
whatever  that  court  may  do  in  the  suit,  may  at  any  time,  even  after 
any  sentence,  be  reversed,  in  respect  of  the  want  of  jurisdiction,  appa- 
rent on  the  face  of  the  record.(A)  But  it  is  not  competent  to  a  party 
only  cited  to  see  proceedings  in  a  marriage  suit,  to  object  to  the  juris- 
diction on  the  ground  that  the  party  proceeded  against  has  been 
unduly  cited.  1  hus  in  the  case  of  the  Marquis  of  Donegal  v.  The  Mar* 
chioness  of  Donegal:  C.  against  whom  a  decree  to  see  proceedings  in 
the  cause  had  been  directed,  applied  for  a  prohibition  to  restrain  the 
judge  of  the  Consistorial  court  of  London  from  proceeding  in  a  suit  of 
nullity  of  marriage,  instituted  by  the  marquis  against  the  marchioness. 
One  ground  for  prohibition  was  that  the  marcnioness  had  been  con- 
stantly residing  in  Ireland  for  the  last  four  years,  out  of  the  local 
Jurisdiction  of  the  court.  But  the  vice-chancellor  refused  the  prohi- 
bition, observing  that  the  writ  of  citation  against  the  marchioness 
described  her  as  resident  in  the  parish  of  St.  James,  Westminster.  If 
it  had  been  directed  to  the  marchioness  as  living  in  Ireland,  then  on 
the  face  of  the  record  it  was  clear  that  the  court  had  no  jurisdiction 
in  the  case.  She  might,  if  she  had  chosen,  have  objected  that  she 
was  living  in  Ireland,  and  consequently  was  not  resident  within  the 
jurisdiction  of  the  court ;  but  she  did  not  think  fit  to  do  so,  but  appeared 
and  pleaded  to  the  citation.  This  then  was  an  admission  on  her  part 
that' she  was  properly  described  as  living  in  the  parish  of  St.  James, 
Westminster,  and  he  was  bound  to  say,  that  having  once  pleaded 

(f)  Morse  v.  Mor$e,  2  Hapg.  Eccl.  R.  610 ;  (g)  5  Mod.  70. 

Donef^al  v.  Donegal,  3  Phill.  K.  611. 588;  6  (A)  Ctnon,  106 ;  Gibs.  Cod.  1004.  lOOa 

Madd.  375;   hatford  v.  MmU,  2  BtLgg.  (i)  1  Addains,  17;  HeUcj,  19;  1  Venlr. 

CouB.  R.  4-25.  61  ;  Orlh.  33;  Show.  161,  &c 

r/)  Watwn,  c.  30 ;  fiarn'i  Ecd.  L.  lit  (ft)  Donegal  v.  Donegal,  3  Phill.  R.  599. 
"^urtM,  SO,  5L 
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to  these  facts,  she  had  no  right  to  withdraw  from  them  at  any  time 
before  sentence  was  pronounced.  If  the  marchioness  could  not  retire 
being  concluded  herself,  she  had  also  concluded  an  intervening  party. 
The  jurisdiction  of  ihe  ecclesiastical  court  depended  not  on  the  local- 
ity of  the  subject,  but  on  the  locality  of  the  person.  How  then  were 
the  interests  of  C.  to  *be  prejudiced  by  the  proceedings  p  %aqo  -i 
being  instituted  in   London,   instead  of   Ireland  ?     His  I-  •> 

honour  was  therefore  of  opinion,  on  authority  and  principle,  that  the 
marchioness  was  now  precluded  from  objecting,  having  submitted  to 
the  jurisdiction,  and  that  C.  was  bound  by  her  submision.(/)  It  is  a 
general  principle,  as  well  in  courts  of  equity  as  in  courts  of  law,  that 
a  party  admitting  a  fact,  which  does  give  jurisdiction  to  a  court,  and 
appearing  and  submitting  to  such  jurisdiction,  can  never  recede,  or 
as  it  is  called  in  the  Scotch  law,  resile  from  those  facts  and  withdraw 
that  admission.(m)  It  may  be  questionable  whether  a  citation  of  the 
wife  at  the  domicile  of  the  husband,  is  not  sufficient  to  found  the  juris- 
diction  of  the  court  even  in  a  suit  of  nullity  of  marriage  against  the 
wifey  wherever  the  wife  may  be  actually  resident(n)  A  party  may 
have  two  domiciles,  the  one  actual  the  other  lesal :  and  prima  facie 
at  least,  the  husband's  actual  is  the  wife's  legal  domicile,  wheresoever 
the  wife  may  be  personally  resident  Upon  the  principle  of  the  domi- 
cile of  the  husband  being  the  legal  domicile  of  tne  wife,  it  seems  that 
the  citation  of  the  wife  at  the  domicile  of  the  husband  is  clearly  suffi- 
cient to  found  the  jurisdiction  of  the  ecclesiastical  court  in  a  suit  for 
separation  a  mensa  et  thoro,  by  reason  of  adultery,  the  wife  being 
fixed  with  notice  of  the  suit.(o) 

Where  the  court  has  clearly  no  jurisdiction,  it  will  not  suffer  the 
parties  to  proceed  and  to  incur  unnecessary  expense,  it  will  stop  with- 
out waiting  for  an  injunction  ;  but  if  the  point  be  at  all  doubtful,  the 
court  will  be  bound  to  proceed,  for  to  refuse  the  exercise  of  a  juris- 
diction, which  is  competent  to  entertaim  the  suit,  and  to  which  a 
party  applies,  is  a  sort  of  denial  of  justice.(p) 

Of  the  Citation.'] — The  mode  of  commencing  the  suit  and  bringing 
the  parties  before  the  court,  is  by  a  process  called  a  citation,  or  sum- 
mons, containing  the  name  of  the  judge,  the  plaintiff  and  the  defendant, 
the  cause  of  action,  and  the  time  ^and  place  of  ap-  r  ^.^^  ^ 
pearance.    This  citation,  in  ordinary  cases,  is  obtained  ^  J 

as  a  matter  of  course  from  the  registry  of  the  court,  and  under  its 
seal  r[q)  but  in  special* cases,  the  facts  are  alleged  in  what  is  termed 
an  act  of  court,  and  upon  those  facts  the  judge  or  his  surrogate 
decrees  the  parly  to  be  cited ;  to  which,  in  certain  cases,  is  added  an 
intimation,  that  if  the  party  does  not  appear,  or  appearing  does  not 
show  cause  to  the  contrary,  tlie  prayer  of  the  plaintiff,  set  forth  in 
the  decree,  will  be  granted.(r)  This  process  is  served  by  some 
respectable  person,  generally  by  the  apparitor  of  the  court,  if  the 
distance  will  allow,  (that  is  if  the  parties  reside  within  twenty  miles 
of  London,)  by  showing  the  original,  under  the  seal  of  the  court,  and 

(I)  Dwml  ▼.  Domwl,  3  Phill.  R.  586.  (o)  1  Addamt,  19,  n. 

(m)  lb.  608,609.    £e  Carthow,  33.  (0)  Orignion  ▼.  Origniofi^  I  Ha^.  EoeL 

(«)  CkiekttUrj,  Dom^al,  1  Addamn,  19 ;  R.  536. 

6  Madd.  375;  Wmntnder  f.  Warrender,  2  ^9)  ConMt  97. 

a.  Sl  Turn,  483  (r)  3  Hafg.  Ecd.U.  W 
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delivering  a  correct  copy  of  it  to  the  defendant.  A  certificate  of  the 
service  is  endorsed  on  the  citation,  verified  on  oath  by  the  person 
who  has  served  it,  and  returned  to  the  registry.  Should  the  parties 
however  reside  beyond  twenty  miles  from  i^ondon,  it  ^is  customary 
to  send  the  original  citation  or  decree,  &c.  to  a  solicitor  or  other 

Eerson  residing  in  the  immediate  neighbourhood  where  the  party  to 
e  cited  lives  or  is  remaining,  who  can  eflfect  the  service  thereof  in 
the  manner  above  stated ;  certifying  on  the  back  of  the  ori^nal  the 
executipn  of  the  instrument,  which  he  verifies  by  an  affidavit  sworn 
before  a  master  extraordinary  in  chancery.(5)  If  the  person  to  be 
served  cannot  be  found,  a  return  to  that  e'fiect  is  made  and  certified, 
and  a  citation  viis  et  modis^  by  ways  a*nd  means,  or  a  compulsory 
citation,  may  issue,  to  be  served  personally  if  possible,  otherwise  on 
the  door  of  the  last  residence  of  the  party,  or  upon  the  door  of  the 
parish  church,  if  he  has  no  longer  any  known  residence.  If  an 
appearance  is  not  obtained  in  this  citation,  the  party  is  put  in  con- 
tempt, and  the  proceedings  may  be  conducted  ezpartCf  or  in  pomam 
cantumacicB,  as  hereafter  stated.(/)  The  distinction  between  this 
service  viis  et  tnodis  add  personal  service  is,  that  the  latter  may  con- 
clude both  the  party  and  the  court ;  but  the  former  is  a  constructive 
service,  and  concludes  the  partv*  but  does  not  conclude  the  court 
r  *490  1  ^  court  on  good  and  sufllicient  ^grounds  may  open 
^  -I  the  proceedings  to  get  at  the  substantial  justice  of  the 

case.(tf) 

The  common  practice  is  for  the  proctor,  who  extracts  the  citatioDv 
duly  signed  and  sealed,  to  translate  the  heads  of  it,  or  shortly  to 
explain  its  meaning  in  English,  which  summary  is  called  the  English 
Note,  and  is  delivered  to  the  mandatory,  with  the  original  citatioil. 
The  citation  or  mandate  thus  delivered  is  considered  to  have  been 
duly  executed,  when  the  mandatory  has  shown  it,  under  the  seal  of 
the  official,  to  the  party  summoned ;  and  instead  of  a  copy  of  the 
citation,  as  in  former  times,  he  is  only  required  to  leai'e  with  the  party 
the  above-mentioned  note  in  English.(t))  If  a  party  cited  asks  for  a 
copy  of  the  citation,  the  mandatory  is  bound  to  give  him  one,  on  pajr- 
Rient  of  sixpence,  if  it  be  a  common  or  ordinary  citation.  But  if  it 
be  an  extraordinary  citation,  containing  an  inhibition  or  intimation, 
and  therefore  of  necessity  more  lengthy  and  vofuminous,  then  the 
party  cited  must  pay  twelve  pence  for  the  copy.(a:)  A  citation  may 
DO  served  on  a  Sunday,  or  according  to  the  custom  of  the  eccrjsias- 
tical  court,  it  may  be  fixed  to  the  church  door  on  a  Sunday ;  and 
this  shall  not  be  said  to  be  restrained  by  the  stat.  29  Car.  IL  c.  7, 
which  prohibits  the  serving  of  any  process  whatever  upon  a  Sunday, 
except  in  cases  of  treason,  felony,  or  breach  of  the  peace.(y)  When 
the  person  is  beyond  the  sea,  the  usual  mode  of  publishing  the  cita- 
tion by  proclamation,  was  by  affixing  the  decree  on  one  of  the  pillars 
of  the  royal  exchange.(z)    In  all  cases  of  process  served  on  a  minor, 

(t)  4  Chitly'i  Pr.  137.  (x)  Ibid. 

(0  See  post,  p.  492 ;  Rep.  Eccl.  Comm.  (y)  5  Mod.  449;  Garth.  504 ;  Lord  Raym. 

14, 15;  1  PhiU.176;  2  Ha^rg.  Cong.  R.  S63.  706;   vg.  13  Mod.  275;   Boo.  Abr.  £ccL 

369.  Courts  (K). 

(u)  In  bon'iB,  Robinson,  3  Pbill.  R.  512.  (s)  1  HtLgg,  EccL  R.  55.    See  1  PhilL 

(V)  Law  EccL  Forms,  92.  \15, 116 \  ^{^500,                           \ 
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the  court  requires  a  certificate  of  its  having  been  served  in  the  pres- 
ence of  the  natural  or  legal  guardian  of  the  minor ;  or,  at  least  in 
that  of  some  person  or  persons  upon  whom  the  actual  care  and  cus- 
tody of  the  mmorfor  ihe  time  being  has  expressly  devolved.(a) 

A  party  in  custody  for  debt  may  be  cited.(i)  The  cause  for  which 
the  citation  is  issued  should  be  correctly  stated.(c)  A  variance 
between  the  citation  and  the  sentence  prayed  is  *fatal.  A  r  ^^gi  -i 
citation  issuing  as  "  in  a  suit  of  nullity  of  marriage  by  '•  -■ 

reason  of  a  former  marriage,"  will  not  found  a  sentence  of  separation 
by  reason  of  an  undue  publication  of  banns,  the  woman  being  therein 
described  as  spinster,  the  first  husband  having  died  subsequently  to 
the  publication  of  the  banns,  but  prior  to  the  marriage.(df)    But  it  is 
not  a  good  objection,  that  if  there  be  two  charges  in  tne  citation,  only 
one  is  subsequently  proceeded  on ;  nor  that  a  part  of  the  general 
charge  only  is  proceeded  on,  if  the  charge  be  in  itself  divisible.(c) 
Thus  where  the  original  citation  was  by  a  wife  against  her  husband 
for  a  divorce  by  reason  of  cruelty,  which  was  retured  on  the  second 
session  of  the  Michaelmas  term,  1826.    On  the  admission  of  the  libel 
the  cause  was  appealed,  and  on  the  by-day  after  Trinity  term,  1827, 
the  appeal  was  pronounced  against ;  but  the  court,  at  the  petition  of 
both  proctors,  retained  the  cause.    The  husband  afterwards  confessed 
the  marriage,  but  otherwise  gave  a  negative  issue,  and  the  wife  was 
assigned  to  prove  the  issue ;  it  was  afterwards  moved  to  add  articles 
to  the  libel,  pleading  acts  of  adultery  subsequent  to  the  commence- 
ment of  the  suit.    The  court  said  "  the  only  question  was,  whether  a 
fresh  citation  was  necessary,  the  husband  being  already  before  the 
court;  and  that  as  no  distinction  existed  between  the  one  proceeding 
and  the  other,  in  order  to  save  useless  expense,  the  articles  should  be 
received,  though  the  original  citation  was  for  cruelty  only."(/)     ^^ 
Papkin  v.  Popkin,{g)  Lord  Stowell  inclined  to  think  that,  under  a 
citation  for  adultery,  facts  of  cruelty  could  not  be  pleaded,  nor  vice 
versa.    A  mere  misnomer  of  the  parish  of  the  partv  cited,  unless  out 
of  the  jurisdiction,  is  not  fatal,  if  the  court  can  collect  with  certaintv 
that  be  is  the  party  intended,  and  that  there  is  no  danger  of  proceed- 
ing against  a  wrong  person.(A)  A  misnomer  is  cured  by  appearance. 
A  party  alleging  a  misnomer  is  bound  to  assign  the  name  by  which 
he  means  to  abide. (t) 

Of  Appearance.] — The  party  cited  may  either  appear  in  person  or 
by  his  ptactoTt  who  is  appointed  by  an  instrument  *under  p  ^  .g^  i 
hand  and  seal,  termed  a  proxy.    The  proctor  thus  ap-  ^  f 

pointed  represents  the  party,  acts  for  him,  and  manages  the  cause, 
and  binds  him  by  his  acts.(^')  By  the  practice  of  these  courts,  if  the 
party  himself  come  into  court,  and  do  any  act  himself,  he  thereby 
vacates  a  power  given  to  another  to  act  for  him.(A) 

(a)  Cooper  ▼.  Oreen^  3  Addama,  454.  23. 
{k)  Buiier  f .  DottM,  2  Lee,  312.  (r )  Ibid.  767. 

\e)  Cornet.  25.  (A)  Barham  v.  Barham^  1  Hagg.  Cods.  R. 

{d)  Wright  T.  JEUi0Ood,  2  Hagg.  EccL  R.  6-8. 
598.  (t)  Priiehard  v.  DaUiy,  1  Hagg.  Coos.  R. 

(e)  2  Hagg.  Cons.  R.  1 72.  187. 
(/)  Barrett  t.  Barrolt,  1  Hagg.  Eccl  R.        ( /)  Rep.  Eccl  Comm.  p.  15. 

C^)  12  Vc8. 346 ;  2  Chit.  Pr.  482. 
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Orden  of  the  Coicrt]— The  following  orders  of  the  court  may  to 

properlv  inserted  in  this  place :(/) 

.  3.  That  when  a  party  shall  have  been  duly  cited,  and  shall  not 
appear  on  the  day  assigned  for  his  appearance,  such  party  shall  be 
pronounced  in  cbntempt,  and  the  proceedings  shall  on  the  following 
court  day,  and  afterwards,  be  carried  on  in  pain  of  his  consent, — '•  in 
panum  contumacia*^ 

4.  That  where  proceedings  are  carried  on  •'  inpcmum  contummci^^ 
witnesses  may  be  produced  and  sworn  before  a  surrogate  in  his  cham- 
bers as  well  as  in  open  court,  and  such  production  shall  be  imme- 
diately entered  and  recorded  in  the  register  book :  but  the  witness  so 
produced  shall  not  be  repeated  to  his  deposition  until  forty-eight  hours 
at  least  shall  have  expired  from  the  time  of  his  production. 

5.  That  the  proctor  of  a  party  taking  out  a  citation,  or  other  pro- 
cess, shall  on  the  day  of  its  return  be  prepared  to  exhibit  his  proxy, 
and  to  proceed  in  the  cause  by  taking  the  first  step  therein,  according 
to  the  nature  of  the  proceedings. 

0.  That  any  party  who  shall  have  been  served  with  a  citation,  or 
other  process  to  appear,  and  who  shall  appear  on  the  day  assigned 
therein,  shall  be  dismissed  with  his  costs,  unless  the  party  taking  out 
such  citation  or  process  shall  return  the  same,  and  be  prepared  to 
proceed  in  the  suit,  for  which  costs  the  proctor  taking  out  such  cita- 
tion or  other  process  shall  be  liable. 

7.  That  a  proctor  appearing  for  a  party  cited  shall  be  prepared 
with  his  proxy,  add  shall  exhibit  the  same  on  entering  such  appear- 
ance. 

8.  That  the  proctor  of  a  defendant  in  a  matrimonial  cause  shall 
admit  or  deny  the  fact  of  marriage,  under  pain  of  suspension,  on  the 
same  day  that  the  plea  alleging  the  marriage  is  admitted.(m) 

r    4^^Q„    1      *Appearing  un2er  Protest.] — A  party  appearing,  and 
^  -I  not  intending  to  waive  any  objection  to  the  jurisdiction  of 

the  court,  should  appear  under  protest  with  respect  to  tlie  jurisdic- 
Uon.(q) 

In  cases  where  some  act  is  required  to  be  done  by  the  party  cited, 
as,  for  instance,  to  pay  alimony,  the  compulsory  process  is  enforced  ; 
but  in  some  cases,  where  no  act  is  necessarily  to  be  done  by  the  party 
cited,  the  plaintiff  may  proceed  in  panam  contumacits,  and  the  cause 
then  goes  on  ex  parte^^is  if  the  defendant  had  appeared. 

The  partv  cited,  to  save  his  contumacy,  may  appear  under  protest, 
and  may  show  cause  against  being  cited ;  such  as,  that  the  court 
has  no  jurisdiction  in  the  subject-matter,  or  that  he  is  not  amenable 
to  that  jurisdiction;  this  preliminary  objection  is  heard  upon  peti- 
tion and  affidavits;  and  either  the  protest  is  allowed,  and  the 
defendant  dismissed,  or  the  protest  is  overruled,  and  the  defendant  is 
assigned  to  apj)ear  absolutely  ;  and  costs  are  generally  given  against 
the  unsuccessful  party. 

Either  party  may  appeal  from  the  decision  on  this  preliminary 
point ;  or  the  defendant,  in  case  the  judge  decides  against  him  on  the 

k       (0  13  Feb.  1830;  9  Hagrg.  EccL' R.  Pre.    See  lOGoo.  4,  e.  53,  t.9. 
■  &ce.    Seo  10  Geo.  4,  c  53,  a.  9.  (9)  Donegal  v.  Donegal,  3  Phill.  R.  G06; 

(m)  Orden  of  the  Court,  13  Feb.  1830.    aue  :i  AdcUmi,  140. 
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question  of  jurisdictioo,  and  on  some  other  questions,  may  apply  to  a 
court  of  law  for  a  prohibition.(r) 

A  party  appearing  in  court  under  protest,  may  be  assigned  '*  to 
extend  his  protest^*'  that  is,  to  state  his  grounds  of  exception  to  the 
jurisdiction  of  the  court  in  a  sort  of  informal  plea,  which  is  termed  in 
the  ecclesiastical  courts  *'  an  act  of  petition"  The  object  of  which  is, 
that  the  grounds  of  exception  should  be  stated  specifically  and  dis- 
tinctly, so  that  both  the  court  and  the  adverse  party  may  be  dul^ 
apprized  of  them,  and  in  order  that  the  latter  may  furnish,  if  in  his 
power,  a  counter  statement  upon  any  matter  either  of  fact  or  law.(5) 

In  a  suit  brought  by  the  father  oi  the  party,  who  appeared  under 
protest,  counsel  ought  to  be  heard  for  extending  the  protest,  before 
the  pUrty  is  directed  to  appear  absoluteIy.(<) 

*In  a  suit  by  the  husband  for  restitution  of  conjugal  p  ^aoa  i 
rights,  appealed  by  the  wife  to  the  court  of  arches  from  ^  ^ 

the  consistory  court  of  London,  in  which  it  originally  depended,  on  a 
grievance,  the  husband  appeared  to  the  usual  inhibition  of  the  court* 
Dot  absolutely,  but  under  protest,  which  disclosed  an  appealable 
grievance  on  the  face  of  it,  without  at  the  same  time  so  disclosing 
any  peremption  of  the  appellant's  ri^ht  to  appeal  therefrom,  the  court 
overruled  such  protest,  and  directed  an  absolute  appearance.(t;) 

Mode  of  enforcing  Process.'] — The  powers  of  the  ecclesiastical 
court  were  formerly  very  defective  for  enforcing  their  sentences,  for 
which  they  had  no  other  process  but  that  of  excommunication,  by 
which  the  party  incurred  certain  civil  disabilities.(?^7) 

The  mode  of  enforcing  all  process,  in  case  of  disobedience,  is  by 
pronouncing  the  party  cited  to  be  contumacious ;  and  if  the  disobe- 
dience continues,  a  significavit  issues,  upon  which  an  attachment  from 
chancery  is  obtained,  to  imprison  the  party  till  he  obeys. 

By  Stat.  53  Geo.  III.,  c.  127,  s.  1,  excommunication,  with  the  pro- 
ceedings followed  thereon,  (except  in  certain  cases  specified  in  the 
2nd  section  of  that  act,)  are  directed  to  be  discontinued  in  England 
and  Ireland.  The  ecclesiastical  courts  however,  still  pronounce  sen- 
tences of  excommunication,  but  since  that  statute,  the  ancient  punish- 
ment of  excommunication  is  taken  away,  the  person  excommunicated 
incurs  no  civil  penalties,  except  such  imprisonment  as  the  court  in  the 
exercise  of  its  discretion  may  think  proper  to  direct,  not  exceeding 
six  months,  (z) 

By  statute  53  Geo.  3,  c.  127,  s.  l,(y)  it  is  enacted,  That  in  all 
causes  which  are  cognizable  in  the  ecclesiastical  courts,  when  any 
*  pemoQ  or  persons  having  been  duly  cited  to  appear  in  any  ecclesiastical 
courts  or  required  to  comply  with  the  lawful  orders  or  decrees,  as  well 
final  as  interlocutory,  of  any  such  court,  shall  neglect  or  refuse  to 
appear,  or  to  obey  such  lawful  orders  or  decrees,  or  when  any  person  or 
persons  shall  ^commit  a  contempt  in  the  face  of  such  r  «.q^  n 
court,  no  sentence  of  excommunication  shall  be  given  or  I-  ^ 

pronounced,  except  in  the  particular  cases  specified  in  the  act  ;(tt)  but 

(r)  Rep.  Eccl.  Comm.  p.  16.  (x)  Hoile  v.  Seale$,  2  Hngg.  Eccl.  R.  596. 

(«)  Addiros,  11, 13.    See  Bowler  r.  Hir-        (o)  The  proTwions  of  Uie  lUt  53  Gea  3, 

My,  4  Hai;.  Eccl.  R.  341.  o.  127,  as.  1, 2,  3,  are  extended  to  Ireland  by 

(0  Butler  w.  Dolben^  2  Lee*B  R.  319.  54  Gea  3,  c  68,  aa.  1, 2, 3. 
(«)  Oreg  V.  Greg,  3  Addaaia,  276.  (u)  The  ai.>cond  aectioa  ^frotid«a^**TB«x 

(w)  3  BL  Com.  101.  ^  nothing  ui  Uns  ncX  QoaXMA&»4  ifibsi^  \ftvi«NX 
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instead  thereof  the  judges  or  judge  who  issued  out  the  citation,  or 
whose  lawful  orders  or  decrees  have  not  been  obeyed,  or  before 
whom  such  contempt  in  the  face  of  the  court  shall  have  been  com- 
mitted, may  pronounce  such  person  or  persons  contumacious  and  in 
contempt,  and  within  ten  days  may  signify  the  same  in  a  certain 
form(x)  to  the  court  of  chancery,  as  had  theretofore  been  done  in 
signifying  excommunications;  thereupon  a  writ  de  contumdce  capi- 
r  •496  1  ^"^^  '^  *  certain  form(y)  shall  issue  ♦from  the  court  of 
^  ^  chancery,  directed  to  the   same  persons  to  whom  the 

writs  de  excommunicato  capiendo  had  heretofore  been  directed ;  and 
the  same  shall  be  returnable  in  like  manner  as  the  writ  de  excommu- 
nicato capiendo  had  been  by  law  returnable  heretofore,  and  shall 
have  the  same  force  and  effect  as  the  said  writ;  all  rules  and  regula- 
tions not  thereby  altered,  then  by  law  applying  to  the  said  writ  and 
the  proceedings  following  thereupon,  and  particularly  the  several 
provisions  contained  in  the  statute  5  Eliz.  c*  23,  shall  extend  and  be 
applied  to  the  said  writ  de  contumace  capiendo^  and  the  proceedings 
following  thereupon,  as  if  the  same  had  been  therein  enacted.  The 
proper  officers  ot  the  said  court  of  chancery  are  required  to  issue  such 

any  ecolesiastical  court  from  pronouncinjr  may  be]  appearing  before  [here  $€t  cut  the 
or  declaring  persooa  to  be  excommunicated  $tyU  of  the  eeele$ia$tical  judge  or  repretett' 
in  definitive  seoteneea,  or  in  interlocutory  BerUative]^  or  in  not  obeying  Uie  lawful  com- 
deorees  having  the  force  and  effect  of  defini-  manda  [here  tet  out  the  commcmft]  of  [wmek 
ti?e  ientenoea,  anch  aentencee  or  decreea  be-  judge  or  repreeentative],  or  in  having  coal- 
ing pronounced,  aa  apiritual   cenaurea  for  mitted  a  contempt  in  the  face  of  the  court  of 
oflfenceaof  eqclesiaatical  cognizance,  in  the  [euch   judge   or   repreeentative,]    lawfully 
same  manner  aa  anch  court  might  lawfully  authorised  by  [kere  $et  out  ike  nature  mnd' 
have  pronounced  or  declared  the  aame  had  manner  of  $ueh  contempt]  on  a  day  and  boor 
thia  act  not  been  paaaod."  now  long  past,  in  a  certain  cause  [here  aet 
The  third  aection  enacts,  **  That  no  per-  out  the  nature  of  the  eauee^  and  the  namea  of 
•on  who  ahall  be  su  pronounced  or  declared  the  partiee  to  the  iame].    We  therefore  hom- 
ezeommunicated  ahall  incur  any  civil  penal-  bly  implore  and  intreat  your  said  moat  ex- 
ly  or  incapacity  whatever  in  conacquence  cellent  majesty  would  vouchaafe  to  command 
of  auch  excommunication,  aave  such  impri-  the  body  of  toe  said  to  be  taken 
aooment,  not  exoeedinef  six  months,  as  (lie  and  imprisoned    for   such  contumacy  and 
court  pronouncing  or  declaring  such  person  contempt    Given  under  the  seal  of  our 
excommunicate  diall  direct ;    and  in  such                court  the                   day  of 
oaae   the  aaid  excommunication,  and    the                                    A.  R  registrar 
term  of  auch  impriaonment,  shall  bo  aigni.                    [or  **  deputy  registrar,**  at  the  ea$e 
fted  or  certified  to  his  majesty  in  chancery,                                      may  6e].** 
in  the  same  manner  aa  excommunicationa        (y)  **  Victoria,  Slc  :  To  the  aheriff  of 
have  been  heretofore  signified ;  and  there-            greeting :  The              hath  aignified  to 
Qpon  the  writ  de  excommunicato  capiendo  us  that                 of                 in  your  county 
•ball  iasue,  and  the  usual  proceedings  shall  of                     ia  manifestly  contumacious,   , 
be  had,  and  the  party  taken  into  custody'  and  contemns  the  jurisdiction  and  authority 
•hall  remain  therem  for  the  term  ao  direct,  of  [here  fully  ttute  the  nanappearmmce^  diao- 
od,  or  until  he  shall  be  absolved  by  such  bedience,  together  with  the  commanda  din- 
occlesiastioal  court**  beyed^  or  the  contempt  in  the  face  of  tka 
{m)  *'To  her  roost  excellent  majesty  and  courts  a$  thecaae  may  be],  nor  will  he  submit 
our  sovereign  lady  Victoria,  by  the  grace  of  to.the  ecdeaiaatical  jurisdiction ;  but  ibras- 
God,  of  the  United  Kingdom  of  Great  Brit-  much  as  the  royal  power  ought  not  to  be' 
•in  and  Ireland  queen,  defender  of  the  faith,  wanting    to  enforce  such  jurisdiction,   we 

by  Divine  Providence,  &c  command  you  that  you  attach  the  said 
health  in  Him  by  whom  Icings  and  princea  by  his  body,  until  he  shall  have  made 

rule  and  govern :  we  hereby  notify  and  aig.  satisfaction  for  the  said  contempt;  snd  bow 

Qify  unto  your  majesty  that  one  of  you  ahall  execute  this  our  precept  notify  onto 

.  in  the  county  of  hath  and  in  nowise  omit  thu,  and' 

k  been    duly  pronounced  guilty  of  manifest  have  you  there  thia  writ    Witness  ounelf 

'Qotamacy  and  contempt  of  the  law  and  at  Westminster,  tlM  day  of 

aodiciiwi  eccletiiatica],  in  not  [o«  ti^  cote  lA  thft  jmr  «f  ov  nifO.** 
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writde  contumace  capiendo  accordingly;  and  all  sherifis,  gaolers, 
and  other  officers  are  thereby  required  to  execute  the  same,  by  tak- 
ing and  detaining  the  body  of  the  person  against  whom  the  said  writ 
shall  be  directed  to  be  executed ;  and  upon  the  due  appearance  of  tho 
party  so  cited  and  not  having  appeared  as  aforesaid,  or  the  obedi- 
ence of  the  party  so  cited  ananot  having  obeyed  as  afpresaid,  or  the 
due  subnnission  of  the  party  so  having  committed  a  contempt  in  the 
face  of  the  court,  the  judges  or  judge  of  such  ecclesiastical  court 
shall  pronounce  such  party  absolved  from  the  contumacy  and  con- 
tempt aforesaid,  and  snail  forthwith  make  an  order  upon  the  sheriflfy 
gaoler,  or  other  officer  in  whose  custody  he  shall  be,  in  the  form  pre- 
scribed by  the  act(2)  for  discharging  *such  party  out  of  r  ^.g-  -■ 
custody ;  and  such  sheriff,  gaoler,  or  other  officer  shall,  ^  •■ 

on  the  said  order  being  shown  to  him,  so  soon  as  such  party  shall 
have  discharged  the  costs  lawfully  incurred  by  reason  of  such  custody 
and  contempt,  forthwith  discharge  him." 

Process  against  Persons  privileged,  or  out  of  the  Jurisdiction.']-^ 
Great  inconvenience  formerly  arose  by  reason  of  the  process  of  the 
several  ecclesiastical  courts  in  England  and  Ireland  beinc  inopera- 
tive and  unavailable  out  of  the  limits  of  the  respective  jurisdictions  of 
such  courts,  and  against  persons  having  privilege  of  parliament,  as 
p^rs,  and  members  of  the  house  of  commons.  The  process  of  such 
courts,  and  the  means  of  enforcing  obedience  to  the  same,  are  now 
of  equal  force,  and  have  the  like  operation  in  England  as  in  Ireland, 
and  as  well  against  such  privileged  persons  as  against  all  other  sub- 
jects. 

By  Stat.  2  &  3  Will.  4,  c.  03,  it  is  enacted,  that  where  persons 
residing  beyond  the  jurisdiction  of  any  ecclesiastical  courts,  either  in 
England  or  Ireland,  are  cited  to  appear,  or  are  required  to  comply 
with  any  order  or  decree  of  such  courts,  and  refuse  obedience,  thie 
judge  thereof  may  pronounce  them  contumacious,  and  certify  the 
same  to  the  lord  chancellor  within  ten  days ;  and  if  the  person  shall 
not  be  a  peer,  or  member  of  the  house  of  commons,  a  writ  de  contU" 
mace  capiendo  shall  issue ;  and  upon  the  appearance  or  submission 
of  the  party,  the  judge  may  order  him  to  be  absolved  or  discharged 
(s.  1).  Where  persons,  whether  peers,  members  of  parliament,  or  not, 
shall  refuse  to  comply  with  any  order  of  any  such  courts,  the  judges 
may  pronounce  such  persons  contumacious,  and  certify  the  same  to 
the  lord  chancellor,  who  shall  cause  process  of  sequestration  to  issue 
against  the  estate  of  the  party,  with  the  same  power  and  effect  as  if 
it  were  an  order  of  the  court  of  chancery  (ss.  2  &  3).  By  s.  4  it  is 
provided,  that  this  act  shall  not  extend  to  orders  made  more  than  six 
years  since,  which  of  course  extends  it  to  all  orders  made  within  that 
time. 

{x)  **  Wherets             of               in  yoar  to  he  delivered  oat  of  priMm 

ooanty  of                   whom  lately  at  the  de-  in  which  he  is  so  detained,  if  upon  that  occa- 

noancinf  of  *                  for  contumacy,  and  »ion  and  no  other    he   ahall    be   detained 

hf  writ  ittaed  hereupon,  you  attached  by  therein.    Given  under  the  seal  of  our 

tiMbody  until  he  shoald  have  made 'satiafac  of 

^mm  hr  the  eoutempt ;  now  ho  having  sub-  A.  B.  ref  ietrar 

nilted  hlmaelC  and  aatleBed  the  nid  oon-  [or  **  deputy  registrar,**  m-asA* 

tenpfa  we  hmhj  •mpower  and  command  eate  nui^  6c.\ 

jm^^kUt  vUfabiil  delay  jon  caoie  the  nid  Eztr&ctcd  by  H.  ¥.,  ^ractotC^ 
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The  28th  section  of  3  &  4  Will.  4,  c.  41,  enacts,  that  the  judicial 
r  *498  1  commitiee  shall  enjoy  all  the  powers  of  punishing  ♦con- 
^  ^  tempts,  and  of  compelling  appearances,  and  his  majesty 

in  council  shall  have  and  enjoy  in  all  respects  such  and  the  same 
powers  of  enforcing  judgments,  decrees,  and  orders,  as  are  now  exer- 
cised by  the  court  of  chancery  or  King's  Bench,  (and  both  in  persth 
nam  and  in  rem) ;  or  as  are  given  to  any  court  ecclesiastical,  by  an 
act  passed  in  2  &  3  Will.  IV.  c.  9«^,(&)  intituled  an  act  for  enforcing 
the  process  upon  contempts  in  the  courts  ecclesiastical  in  England 
and  Ireland ;  and  that  all  such  powers  as  are  given  to  courts  ecclesi- 
astical, if-  of  punishing  contempts,  or  of  compelling  appearances, 
shall  be  exercised  by  the  said  judicial  committee ;  and  ii  of  enforc- 
ing decrees  and  orders,  shall  be  exercised  by  his  majesty  in  council 
in  the  same  manner  as  the  powers  in  and  by  such  act  given,  and  shall 
be  of  as  much  force  and  effect  as  if  the  same  had  been  expressly 
given  to  the  said  committee  or  to  his  majesty  in  council. 

Sentence  of  ContempLl — We  have  already  seen  that  the  ecclesias- 
tical judge  or  judges  are  to  pronounce  the  party  in  contempt,  and  to 
certify  the  same  bv  writ  of  significamt  to  the  court  of  chancery .(c) 
Contumacy  is  a  wilful  contempt  and  disobedience  to  any  lawful  sum- 
mons or  judicial  order.((/)  An  insane  person  canot  be  guilty  of  a 
contempt  so  as  to  be  legally  responsible.(e)  An  erroneous  notion  has 
prevailed  that  a  contempt  must  be  some  disrespect  shown  to  the 
court.  Contempts  are  usually  incurred  by  a  party's  neglect  or  refusal 
to  do  some  act  which  is  in  justice  due  to  the  other  party  in  the  cause; 
and  the  imprisonment  which  follows  is  at  the  prayer  of  the  other 

Earty,  a  prayer  to  which  the  court  cannot  refuse  to  accede  without  a 
reach  ot  its  duty,  and  a  denial  of  justice.(/)  Thus  where  a  hus- 
band neglects  to  pay  alimony  pendente  lite,{g)  where  a  wife  refuses 
to  return  to  her  husband,  though  directed  to  do  so  by  a  decree  of  the 
court,(A)  for  nonpayment  of  costs,(t)  or  in  any  other  case  where  the 
personal  intervention  of  the  principal  is  requisite  to  the  act  to  be  done, 
the  practice  is  to  take  a  monition  against  the  party,  which  must  be 
r  4  .gg  -|  personally  served,(/t)  and  it  is  upon  disobedience  to  ^this 
*-  -I  monition  that  the  party  is  pronounced  contumacious.(/) 

A  party  cannot  be  pronounced  in  contempt  at  the  same  time  that  his 
answers  are  held  insufficient.(m)  A  party  not  giving  in  his  answers 
on  the  day  of  the  return  of  the  decree,  personally  served,  will  be  pro- 
nounced contumacious,  and  so  will  a  witness  for  qot  appearing  to  a 
compulsory. (n)  Such  a  monition  is  only  in  effect  in  the  nature  of  a 
rule  to  show  cause,  and  its  issue  is  by  no  means  conclusive,  for  upon 
its  returq  the  party  monished  may  appear,  and  pray  it  to  be  super- 
8eded.(o)  The  signijicavit  was  suspended  where  the  inability  of  a 
husband  to  pay  alimony  and  costs  was  sh'own,(p)  and  when  there 


(A)  Ante,  497.  .        308. 

(•)  Attte, JK  495.  {k)  1  Addams,  101. 

(^  AyBflb,  197.  {I)  lb.  308. 

(i)  BmU9  V.  BmrUt,  1  Add.  306.  (m)  Mwgun  ▼.  lhpkin$,  3  Phill.  R.  589. 

ik  ^U)  I  Aaapmm  304.  (n)  Wylit  v.  Jtfatf,  1  Hajg.  Eccl.  R.  33. 

m^-W  y  Huf.  Bed.  R.  34.  (o)  Autten  ▼.  Dugetr,  1  Addami,  311 ;  3 

I  AMuD^  301.  PhilL  134 ;  5  a  db  AM.  791. 

Magg.  EecL  R.  653;  I  Adduns,       ^^  %\iM,^R&. 
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was  a  mere  informality,  and  the  party  had  virtually  obeyed,  and  was 
ready  to  obey  the  monition.(7) 

If  a  party  committed  for  nonpayment  of  costs  under  an  erroneous 
prbcess  be  thereupon  released,  the  ecclesiastical  court  is  bound,  at  the 
application  of  the  parly  to  whom  ihey  are  still  due,  to  issue  a  new 
monition  for  payment  of  such  costs.  As  where  the  court  of  King's 
Bench  held  the  significavit  defective  in  not  staling  with  sufficient  cer- 
tainly^ the  nature  of  the  cause  in  which  the  costs  were  incurred,  so  as 
to  fix  it  within  the  jurisdiction  of  the  ecclesiastical  court.(r)  Before 
the  court  will  pronounce  a  parly  in  contempt  for  the  purpose  of  pro- 
ceeding in  a  cause,  the  residence  of  the  party  must  be  fixed  within 
the  jurisdiction  of  the  court  at  or  before  the  issuing  of  the  citation. 
If  the  residence  be  once  fixed  before  the  citation  issues,  the  court  will 
presume  a  continuance  of  it  until  the  contrary  be  shown.(5) 

Personal  Service.'] — Whatever  is  to  be  done  personally  by  the  prin- 
cipal party  in  the  cause  requires  in  strictness  a  personal  service  of  the 
notice  or  decree  for  doing  it  upon  that  party.  Hence  the  service  of  a 
decree  for  answers  upon  the  proctor  will  not  justify  the  coiirt  in 
putting  the  principal  in  contempt  if  these  answers  are  not  brought  in, 
and  decreeing  *him  to  be  signified  pursuant  to  the  statute  r  #k/^/^  t 
53  Geo.  3,  c.  127.(0  Sir  John  Nicholl  said,  "  Where  L  ^""  J 
steps  are  to  be  taken  by  the  proctor  merely,  a  mere  assignation  upon 
the  proctor  suffices,  he  being  as  to  these  *  dominus  litis.^  But  where 
the  personal  intervention  of  the  principal  is  requisite  to  the  act  to  be 
done,  as  it  is,  for  instance,  where  costs  are  taxed  against  him,  or 
where  sums  are  decreed  to  be  paid  by  him  on  account  of  alimony, 
the  practice  is  to  take  out  a  monition  against  the  party,  not  merely 
to  serve  a  notice  on  the  proctor,  which  monition  must  be  personally 
served  upon  the  party  in  all  cases,  that  is,  where  it  is  requisite  that 
the  proceeding  should  be  conducted  with  any  semblance  of  regular- 
ity.** And  the  learned  judge,  after  conceding  that  the  modern  prac- 
tice as  to  personal  answers  was  to  serve  the  decree  on  the  proctor 
only,  and  not  on  the  principal,  added,  "  But  it  is  a  very  different  ques- 
tion whether  such  a  service  would  justify  the  court  in  putting  the  party 
in  contempt,  and  proceeding  to  signify  him,  in  order  to  his  imprison- 
ment, under  the  statute;  a  measure  which  I  conceive  tecclesiastical 
courts  to  be  only  warranted  in  adopting  where  the  prior  proceedings 
have  been  conducted  with  the  strictest  regularity."(M) 

A  case  has  occurred  since  the  passing  of  the  2  &  3  Will.  4,  c.  93, 
s.  2,(x)  where  there  had  not  been  a  personal  service,  but  by  ways  and 
means  to  enforce  the  psiytneni  of  alimony  pendente  lite,  the  party  could 
not  be  personally  served,  the  instrument  was  stuck  up  at  the  Royal 
Exchange  and  on  the  chapel  where  the  party  was  in  tne  habit  of  offi- 
ciating; and  the  court,  considering  that  the  husband  must  have  had 
cognizance  of  the  proceeding,  pronounced  him  contumacious,  and  a 
significavit  issue<1.(y)  Before  the  court  will  make  an  oider  under 
the  Stat.  2  &  3  Will.  4,  c  93,  there  must  be  an  attempt  to  enforce  an 

iq)  Hamerton  ?.  Humerton,  I  Ilagg.  Eccl.        (ti)  lb.  121. 
23.  ix)  Sec  ante,  p.  497. 

(r)  AuiUnf,  Dngger^l  Addams,  307.  {y)  Hinxman  v.  Hinxman^  e'.ted  1  Cor- 

(ff)  Garden  v.  Garden,  I  Cartels,  558.  tein,  468. 
(f)  Durant  v.  Ihinini,  I  Addima,  114. 
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order  of  the  ecclesiastical  court ;  but  if  it  clearly  appears  that  the 
service  has  been  evaded,  the  court  will  have  no  hesitation  in  pro- 
nouncing the  party  in  contempt,  and  signifying  it  to  the  court  of  chan- 
eery ;  as  where  it  appeared  by  thq  return  that  every  attempt  had  been 
r  ♦'iOl  1  J^a^e  to  serve  the  »monition.(t)  The  court  will  not  de- 
I-  -*  dine  to  enforce  a  monition  against  a  party  in  contempt 

of  the  court  of  Queen's  Bench,  and  residing  abroad  to  evade  the  pro- 
cess of  that  court. 

The  court  will  pronounce  an  Irish  peer  in  contempt  for  non-pay- 
ment of  costs,  and  direct  such  contempt  to  be  signified,  leaving  the 
lord  chancellor  to  decide  whether  the  writ  dc  contumace  capiendo 
should  i8sue.(a)  The  order  in  the  cursitor's  office  is,  that  in  all  cases 
where  a  significavit  was  prayed  against  a  peer,  the  seal  should  not 
be  affixed  without  notice  to  the  lord  chancellon(fr) 

Imprisonment/or  Contempt  not  in  the  Discretion  of  the  Ecclesiastical 
Judge.] — Imprisonment  for  contempt  is  neither  in  the  discretion  nor 
terminable  at  the  pleasure  of  the  ecclesiastical  judge  by  whom  the 
party  is  pronounced  in  contempt.  In  a  suit  for  restitution  of  conjugal 
rights,  instituted  by  the  husband,  the  wife  pleaded  cruelty,  time  was 
allowed  her  to  produce  her  evidence,  and  that  time  having  been 
repeatedly  extended  without  the  production  of  witnesses,  the  wife  was 
decreed  to  return  to  her  husband,  and  was  imprisoned  for  contempt 
in  not  obeying  the  monition.  On  a  petition  presented  by  the  wife, 
stating  the  great  hardships  which  she  had  experienced  and  praying  to 
be  liberated.  Sir  John  Nicholl  said,  carrying  forbearance  to  the  utmost 
point,  the  court  could  no  longer,  without  an  absolute  denial  of  justice, 
refuse  to  signify  the  wife's  contempt  to  the  proper  temporal  jurisdic- 
tion on  the  demand  of  the  husband.  Here  the  authority  of  this  court 
ceased — the  imprisonment  takes  place  under  that  of  the  temporal 
jurisdiction,  nor  has  this  court  the  power  of  releasing  at  pleasure,  but 
only  on  the  obedience  of  the  party.  This  court  can  no  more  release 
in  the  way  prayed  than  a  judge  at  common  law  can,  at  pleasure, 
release  a  defendant  who  is  imprisoned  for  non  payment  of  damages 
recovered  in  an  action.  The  imprisonment  is  here  to  enforce  the 
legal  rijghts  of  the  husband ;  and  unless  the  husband  will  consent  to 
waive  his  riclits,  or  unless  she  obey  the  monition,  or  unless  it  can  be 
shown  that  sne  is  not  in  a  fit  state  of  mind  to  obey,  this  court  can  take 
no  8tep.(c) 
r  ^^KQ2  1     *Signi/icaviL'] — There  seems  to  be  some  ambiguity  in  the 


use  of  the  word  significamt ;  when  the  word  is  used  alone  it 
means  the  bishop's  certificate  of  the  excommunication  into  the  court 
of  chancery,  in  order  to  obtain  the  writ  of  excommunication ;  but 
where  the  words  **  writ  of  significavit"  are  used,  the  meaning  is  the 
same  as  the  writ  de  excommunicato  capiendo.{d)  It  is  not  necessary 
that  the  defendant  should  be  resident  in  the  diocese  at  the  time  of  the 
excommunication,  it  is  sufficient  if  he  were  there  at  the  time  of  the 
aitation.(e) 

Whai  judges  must  certify.'] — All  the  judges  whose  orders  have  been 

(«)  Grwnm  v.  OrttMO,  1  Carteii,  268,       (h)  lb.  669. 
98B.  (c)  BurUe  v.  JfaWee,  I  Add.  806. 

(m)   WeHmttOk  v.  Weflaieal&«  3  Heaw.       (d)  9  Don**  EccL  L.  948. 
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Bobeyed  must  certify  under  stat.  53  Geo.  3,  c.  127,  s.  1 ;  two  out  of 
ree  judges  delegate  were  held  incompetent  to  do  so.(/)  The 
shop's  surrogate  cannot  signify  the  contempt,  in  order  to  the  issuing 
'  the  writ  de  xu)ntamace  capiendo.{g)  Where  the  court  pronounced 
defendant  excommunicate  and  sentenced  him  to  seven  days  impris- 
iment,  it  was  suggested  that  under  the  stat.  53  Geo.  3,  c.  127,  s.  3, 
was  necessary  that  the  court  should  certify  the  sentence  to  the 
mrt  of  chancery ;  but  the  court  held  that  it  was  not  necessary  to 
»rtify  till  called  upon  to  proceed  to  the  execution  of  the  sentence;  if 
ilied  upon  the  court  will  be  bound  to  proceed.(/i) 
Writ  issued  by  Chancery.'] — It  is  competent  to  the  court  of  chan- 
try to  issue  several  concurrent  writs  de  contumace  capiendo.{i) 
^here  the  first  writ  is  ouashed,  another  must  issue  from  the  court  of 
iancery.(^')  A  second  writ  sued  out  of  chancery,  without  any 
turn  made  to  the  first,  was  held  to  be  regular.(/r)  Before  the  writ 
lues  to  the  sheriff,  it  goes  into  the  court  of  Queen's  Bench,  to  be 
itered  of  record,  and  that  court  may  annul  it  for  matter  of  nullity 
««renl  on  the  face  of  it.(/) 

J  Ac  Significavli  must  appear  to  be  for  Matter  of  Ecclesiastical  Cog* 
tancc] — At  the  common  law,  a  certificate  of  the  bishop,  whereupon 
Bignificavit  was  to  be  granted,  ought  *to  express  the  r  j^-qo  -i 
.use,  and  the  suit  against  him  specially  in  the  certificate,  ^  J 

the  end  the  temporal  judges  may  see  whether  the  spiritual  court 
J  cognizance  of  the  original  cause,  and  whether  the  excommunica- 
ID  be  according  to  law;  that  if  it  be  otherwise,  they  may  write  to 
Bm  to  absolve  the  party.(m)  The  bishop's  certificate  is  not  avoided 
'  bis  death.(n)  Two  significavits  were  quashed  because  it  was  only 
ited  to  be  in  a  cause  which  came  by  appeal  concerning  a  maUer 
nrely  spiritual ;  for  the  court  held  that  they  were  not  to  lend  their  as- 
itance  but  where  it  appeared  clearly  they  had  jurisdiction*  and  are  not 
trust  the  ecclesiastical  courts  to  determine  what  is  a  matter  merely 
iritual.(o)  The  sentence  must  not  be  in  general  terms  to  do  the 
ual  penance f  however  well  its  limits  may  be  understood  in  the  eccle* 
istical  court,  but  it  niust  specify  what  particular  penance  shall  be 
ne ;  and  for  that  defect  in  the  sentence  the  party  was  discharged. (p) 
1  an  application  for  a  habeas  corpus  to  brin^  up  th^  defendant  ia 
ler  that  he  might  be  discharged  out  of  custody  on  the  ground  of  a 
feet  in  the  warrant  of  commitment,  it  appeared  on  the  face  of  the 
irrant  that  he  was  committed  for  a  contumacy,  in  not  paying  a  bill 
taxed  costs  to  a  proctor  <'  in  a  certain  cause  of  appeal  and  com- 
lint  of  nullity  lately  depending  in  the  Arches  court  of  Canterbury^ 
tween  J.  A.  appellant,  and  R.  D.  appellate^"  The  warrant  was 
Id  insufficient,  m  not  stating  with  certainty  the  nature  of  the  cause 
as  to  show  that  it  was  one  apparently  within  the  jurisdiction  of  the 

/)  Rexr,  RiekfU:  6  Ad.  &  E.  537.  (A:)  Rtx  v.  BUke^  4  &  &  Ad.  355. 

r)  Reg,  ▼.  J(me«,21  June,  1839.    10  Ad.  if)  9  Hag^.  Eccl.  R.  661,  6G9. 

SU.  576.  (m)  2  Iitst.  623. 

I)  HvUe  ▼.  Sealf,  2  Ha^.  Eccl.  R.  597.  (n)  1  Inst  134 ;  2  Born*8  Ecel.  L.  249^ 

i)  M/ia  T.  BUUte^  2  Nev.  db  M.  3U ;  4  B.    See  lO  Goo.  4,  c.  53,  m.  12, 13. 

\tL  355.  (0)  B€x  V.  JStfre,  Str.  1067—1 189^ 

/)  SUx  ▼.  JSyrff,  2  Str.  1190.  (jp)  i2ex  ▼.  Mahy,  3  DowL  &  R.570. 

&WU8T)  1841, — Z 
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ecclesiastical  courl.(7)  Where  a  writ  de  contumace  capiendo  set  oat 
the  sentence  of  the  spiritual  court,  which,  amongst  other  nnatters, 
directed  certain  costs  to  be  paid  by  the  defendant,  the  court  of  Queen's 
Bench  refusefd  to  quash  the  writ  for  an  alleged  invalidity  in  the  sen- 
tence as  to  the  other  matters,  that  part  of  it  being  good  which  awarded 
costs  against  the  defendant,  who  was  therefore  in  contempt  for  the 
non-payment  of  ihem.(r) 

r  ^-Q^  -|  *  Return  of  fyrit.]  — All  writs  de  excommunicato  capiendo 
*•  J  to  be  awarded  out  of  chancery  shall  be  made  in  term 

time,  returnable  in  the  ensuing  term  into  the  King's  Bench,  and  shall 
be  there  openly  delivered  ot  record  to  the  sheriff,  who  shall  be 
amerced  in  case  the  writ  be  not  duly  returned.(s)  The  stat.  1  Will. 
4,  c.  3,  s.  2,  which  enacts  that  all  writs  returnable  in  the  Kind's 
Bench,  Common  Pleas,  or  Exchequer,  on  general  return  days,  may  oe 
made  returnable  on  the  third  day  exclusive  before  the  commence- 
ment of  each  term  and  the  day  of  appearance,  shall,  as  heretofore, 
be  the  third  day  after  such  return,  exclusive  of  the  day  of  the  return, 
applies  to  all  writs,  not  merely  to  those  on  mesne  process,  and  conse-^ 
quently  it  extends  to  a  writ  de  contumace  capiendo,{t)  On  the  return 
day  of  the  writ,  the  sheriff  is  not  compellaole  to  bring  in  the  body; 
but  on  return  of  non  est  inventus,  a  capias  shall  issue,  returnable  io 
term  time  two  months  after  the  teste,  with  proclamations  against  the 

Earty  to  surrender,  penalty  10/. ;  and  on  his  default  such  penalty  shall 
e  estreated,  and  a  fresh  capias  with  like  proclamation  to  surrender 
on  forfeiture  of  20/.  to  the  crown,  and  so  continually  until  the  party 
shall  surrender.(tt)  A  writ  of  capias  cum  proclamatione^  under 
statutes  5  Eliz.  c.  28,  and  53  Geo.  3,  c.  127,  must  issue  the  same  term 
in  which  the  return  to  the  writ  of  capias  de  contumace  capiendo  ia 
made;  and  if  a  term  intervene,  a  discontinuance  is  worked,  and  the 
process  is  irregular.(x) 

Residence  of  Party.'] — By  stat.  53  Geo.  3,  c.  127,  the  wTit  must  be 
directed  to  the  sheriff  of  that  county  of  which  the  party  is  described 
to  be  in  the  signijicavit.  A  writ  de  contumace  capiendo  is  bad,  and 
will  be  set  aside,  if  it  be  directed  to  the  sheriff  of  one  county,  and  it 
appear  by  the  writ  that  the  defendant  is  resident  in  another.  And 
that  sufficiently  appears  if  the  party  be  described  as  of  the  latter 
county.(y) 

Kature  of  Commitment.'] — The  writ  de  contumace  capiendo  is  not 
properly  speaking  a  commitment  in  execution,  but  for  contempt ;  m 
r  *"05  1  party  therefore  in  custody  for  contempt,  in  *disobeying 
I-  ^  the  sentence  of  the  ecclesiastical  court  to  pay  a  siun  less 

than  20/.  a«)d  costs,  is  not  within  the  act  48  Geo.  3,  c.  128,  for  the 
discharge  of  debtors  in  execution  for  small  debts  from  imprisonment 
in  certain  cases,  and  cannot  be  discharged  under  it.(z)  A  parly, 
already  in  the  custody  of  the  marshal  may  be  charged  in  such  cus- 
tody with  the  writ  de  contumace  capiendo,{a)  and  as  it  seems  is 

(ff)  Kc«T.  Dugger,  5B.  Sl  Aid.  791 ;  In        (v)  5  Eliz.  c.  23,  b.  2. 
ft  &/e,  1  Harr.  A  Woll.  59.  (x)  Reg.  ▼.  HickeUs,  1  Perrj  &  D.  150 ;  3 

(r)  Kington  v.  Hack,  3  Nev.  &  P.  3.  Juriit,  1039. 

{§)  Sut  5  Elis.  c.  93,  1.  1 ;  Iinpey*i  Of-        (y)  Rex  ?.  RiekeU$,  6  Ad.  &  BIL  537. 
§oo  of  Sheriff,  367,  Gth  ed.  (s)  Ex  pane  Kmye,  i  B.  ^  Ad.  65Qi. 

r/;  J?«r  V.  ^^sAe,  4  &  &  Ad.  355.  ^t^  iUs^.fi«<c9,S&  dbC  67. 
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eotitled  to  the  benefit  of  the  rules  of  the  Queen's  Bench  prisoD,(&) 
Consequently  if  a  party  be  imprisoned  in  such  a  case  in  a  county 
prison,  he  may  be  removed  into  the  Queen's  Bench  prison,  and  thea 
obtain  the  benefit  of  the  rules. 

The  discharge  of  any  prisoner  by  the  insolvent  debtors'  court  may 
extend  to  aU  process  issuing  from  any  -court,  for  any  contempt  of  any 
court,  ecclesiastical  or  civil,  for  nonpayment  of  money,  or  of  costs  or 
expenses  in  any  court  ecclesiastical  or  civil,  and  in  such  case  such 
discharge  shall  be  deemed  to  extend  also  to  all  costs  which  such 
prisoner  would  be  liable  to  pay  in  consequence  or  by  reason  of  such 
contempt  or  on  purging  the  same.(c) 

Form  of  the  Pleading s.]'-Ca\xsGs  in  their  quality  are  technically 
classed  and  described  as  plenary  and  summary^  though  in  modern 
practice  there  is  substantially  but  little  difference  in  the  mode  of  pro* 
ceeding.  AU  causes  in  the  prerogative  court  are  summary ;  so  are 
proceedings  on  appeals  before  the  privy  council,  whatever  be  the 
character  of  the  original  causes ;  but  other  causes,  whether  of  n 
criminal  or  civil  nature,  are  plenary, (d)  Plenary  causes,  or  ordinary 
causes,  are  those  which  require  a  solemn  order  in  the  proceedings; 
as  the  contestation  of  suit,  a  term  assigned  to  propound  and  invoke 
all  acts,  &c.,  a  term  to  conclude  and  a  due  form  of  concluding  in  that 
term,  &c.,  and  thence  it  is  that  they  are  called  flenary.(e)  The  first 
plem  bears  difTereqt  names  in  the  diflTerent  descriptions  of  causes.  la 
criminal  proceedings,  the  first  plea  is  termed  the  articles ;  in  form,  it 
*runs  in  the  name  of  the  judge,  who  articles  and  objects  r  %^qq  i 
the  facts  charged   against  the  defendant;    in  plenary  '-  ^ 

causes,  not  criminal,  the  first  plea  is  termed  the  libeU  and  runs  in  the 
name  of  the  party  or  his  proctor,  who  alleges  and  propounds  the 
facts  founding  the  demand ;  in  testamentary  causes,  the  nrst  plea  is 
termed  an  allegation.  Every  subsequent  plea,  in  all  causes,  whether 
responsive  or  rejoining,  and  by  whatever  party  given,  is  termed  an 
allegation.  Each  of  these  pleas  contains  a  statement  of  the  facts 
upon  which  the  party  founds  his  demand  for  relief,  or  his  defence ; 
resembling  the  bill  and  answer  in  equity,  except  that  the  allegation  is 
broken  into  separate  positions  or  articles:  the  facts  are  alleged  under 
separate  heads,  according  to  the  subject-matter,  or  the  order  of  time 
in  which  they  have  occurred.  Under  this  form  of  pleading,  the  wit- 
nesses are  produced  and  examined  only  to  particular  articles  of  the 
allegation,  containing  the  facts  within  their  knowledge ;  a  notice  or 
designation  of  the  witnesses  being  delivered  to  the  adverse  party,  who 
is  thereby  distinctly  apprised  of  the  points  to  which  he  should  address 
bis  cross-examination  of  each  witness,  as  well  as  the  matters  which 
it  may  be  necessary  for  him  to  contradict  or  explain  by  counter- 
plead! ng.(/) 

Of  the  Libel.] — Instead  of  the  declaration  at  common  law,  or  bill 
in  equity,  the  statement  of  the  complaint  is  termed  a  libels  hbelluif  a  « 
little  book  containing  articles  drawn  out  in  a  formal  allegation,  settings 
forti)  the  complainant's  ground  of  complaint.(;ti:)    A  lioel  has  been 


(k)  lb.;  we  Rtx  t.  BueUand,  1  Str.  413.  (e)  Confet29 ;  CoeUrarn,  6,  7. 

(e)  1  & 3  Viet  e.  no,  1.79;  7  Geo.  4,  c  (/)Rept£ooLComin.  p.16^  17. 

ff7,i.5a.  (^)  3  BL Comm.  100. 
^  Bsfi  KoqL  GofluiL  f.  1  a 
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defined  to  be  "  the  plaintifTs  petition  or  allegation,  made  and  exhibited 
in  a  judicial  process,  with  some  solemnity  of  law ;"  it  has  also  been 
called  "  a  short  and  well  ordered  writing,  selling  forth  in  a  clear 
manner,  as  well  to  the  judge  as  to  the  defendant,  the  plaintiff  or 
accuser's  intention  in  judgment ;  so  that  a  libel  ought  to  be  short  and 
not  verbose,  for  the  law  abhors  a  prolixity  c»f  words."  "  Every  solemn 
libel,"  ought  to  contain  five  things;  first,  the  name  of  the  plaiotifl^ 
who  makes  a  demand  by  bringing  his  action;  secondly,  the  thing 
itself  in  demand  or  controversy ;  thirdly,  the  name  of  the  defendant 
r  ^.^^  n  from  whom  *the  demand  is  made ;  fourthly,  the  action 
^  -I  whereby  the  demand  is  made  and  the  defendant  sued ; 

and,  fifthly,  it  ought  to  mention  the  judge  or  person  by  whom  judg- 
ment is  given,  with  a  description  of  his  power  and  commission  ;  all 
which  things  are  thus  summed  up  in  Latin,  quis,  quid,  a  quo,  qualiter, 
et  coram  quo  petatur.(m)*'  Copies  of  the  libels  in  suits  in  the  spiritual 
courts  are  to  be  duly  delivered  to  the  party  requiring  the  8ame.(n)  If 
the  spiritual  court  refuses  to  give  a  copy  of  the  libel,  a  prohibition 
will  be  granted  quousque ;  but  there  must  be  an  affidavit  that  such 
copy  was  demanded  and  refused.(o)     The  libel  or  complaint  of  the 

Elaintiff  is  generally  limited  by  the  citation,  beyond  which  it  cannot 
e  extended.(p)  The  libel  must  contain  a  distinct  averment  of  the 
5 round  of  complaint,  as  we  have  already  seen  in  considering  suits  for 
ivorce  by  reason  of  adultery.(9)  A  libel  or  plea  may  be  rejected  if 
it  discloses  a  case  so  palpably  false  that  it  cannot  be  proved,  or  if  it 
is  apparent,  from  the  facts  pleaded,  that  the  complaining  party  is 
barred/r)  Where  a  leeal  ground  for  the  suit  appears  on  the  face  of 
the  libel,  it  seems  sufficient  to  state  the  facts  upon  which  the  suit  is 
founded.  In  a  libel  for  restitution  of  conjugal  rights,  it  is  not  neces- 
sary to  plead  specifically  that  the  parties  were  of  twenty-one  years  of 
age  at  the  time  of  the  marriage,  if  it  is  averred  that  the  marriage  was 
lawfully  solemnized  in  consequence  of  a  license  duly  obtained.(«)  In 
suits  of  nullity  of  marriage  the  nature  and  character  of  the  alleged 
marriage  sought  to  be  set  aside  should  be  distinctly  pleaded.(^)  It  is 
usual  to  plead  consummation,  cohabitation,  and  mutual  acknowledg- 
ment, although  a  marriage  duly  solemnized  may  be  valid  without 
r  •508  1  ^*^®"™*(^)  Where  reliance  is  placed  on  the  *general  law, 
l-  •'  it  is  not  necessary  to  plead  it.(x)     But  a  law  peculiar  to 

any  class  or  sect,  which  is  brought  forward  in  support  or  justification 
of  an  act,  should  be  distinctly  pleaded.(y)  Thus  in  a  suit  between 
two  Jews,  it  was  suggested  that  the  Jewish  religious  regulations 

,    (m)  Aylifle,  Purer.  346;  Conaet.  p.  402,  (h)  2  Hen. 5,  it  l,c.  3. 

thiM  describee  theac  five  qualities  in  verse.  (o)   Vent  252 ;  6  Mod.  308 ;   fiac  Abr. 

Quia,  quid,  ooram  qao,  qou  jure  peUtur,  et  a  Eccl.  Courts  (C.) 

qoo  (p)  4  Hfkgg.  Eccl.  R.  89. 

BaetA  oompoaitiia  qoique  libellaB  htbet  (9)  Ante,  pp.  398 — 400. 

or  which  this   Eoflish   transUtion    is  (r)  1  Hajr?.  £ccl.  R.  766 ;  ante,  p.  400. 

gifen.  (s)  2  Phill.  ]  19  ;  1  Hngg,  EccL  R.  776. 

Ibeh  phintiff  and  deftodant's  name,  (<)  2  Addams,  a^6 ;  ante,  p.  1 1 3,  n.  (b) 

And  elM  the  judge  who  tries  the  same ;  (ti)  2  Addams,  3!i8.    That  non-reBidence 

The  thing  duuniMied  and  the  right  whereby  ought  not  be  pleaded,  see  ante,  pp.  239,  240. 

You  urge  to  have  it  granted  instantly :  {x)  1  Ilagg.  Cons.  R.  172. 

Adoib  a  ifbsl  write  and  well  compose,  (y)  lb.  219. 
fl^A0  Aral*  tte  Mme  CMnitting  none  of  thme. 
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sllowed  concubines.  But  if  by  the  Mosaic  law«  as  at  present 
received,  there  be  any  such  privilege  among  the  Jews  themselves^ 
Lord  Stowell  said  it  would  be  a  great  question  how  it  could  be 
attended  to  in  a  Christian  court,  to  which  they  had  resorted,  and  if  it 
could  be  noticed,  it  ought  to  have  been  specially  pleaded,  but  he 
thought  it  could  not.(2)  In  a  case  depending  upon  tne  law  of  Scot- 
land, or  a  foreign  law,  such  law  shoula  be  pleaded.(a) 

Exhibits  in  Supply  of  Proof.] — In  libels  in  the  ecclesiastical  court  it 
is  usual  to  plead,  in  supply  of  proof  of  the  statements,  and  to  annex 
and  pray  to  be  taken  as  part  of  the  libel,  copies  of  registers,  or  other 
documents.  Deeds  should  not  be  annexed  to  an  allegation,  but  be 
deposited  in  the  registry,  and  the  material  parts  only  recited  in  the 
plea.(6)  When  any  exhibits  are  pleaded  in  supply  of  proof,  the 
proctor  of  the  adverse  party  shall,  on  the  day  on  which  tne  plea  is 
admitted,  declare  whether  he  confesses  or  denies  the  handwriting  as 
pleaded  of  such  exhibits,  and  if  the  handwriting  be  denied  and  after- 
wards proved,  the  costs  occasioned  by  the  proof  shall  be  paid  by  the 
party  who  denied  the  handwriting,  unless  the  court  shall  think  fit  to 
direct  otherwise.(c) 

Pleading  Contents  of  an  Instrument.] — It  is  a  settled  rule  that  a 
party  cannot  plead  the  contents  of  an  instrument,  unless  it  is  destroyed, 
or  in  the  possession  of  the  adverse  party.  Therefore  the  court 
reformed  an  article  in  a  libel  pleading  a  correspondence  between  the 
defendant  and  the  party  with  whom  he  was  charged  to  have  com- 
mitted adultery,  where  the  letters  were  not  annexed  to  the  libel,  nor 
was  it  pleaded  that  they  were  in  the  possession  of  or  under  the  control 
of  his  wife.((/)  The  contents  of  or  extracts  from  written  documents 
must  not  be  pleaded  without  annexing  the  same ;  and  even  p  ^.q^  1 
if  *the  adverse  counsel  do  not  object  to  the  non-annexa-  L  •■ 

tion,  the  court  must  take  the  objection,  for  it  cannot  adjudicate  a  case 
on  that  which  is  not  legal  evidence.((/)  But  where  a  letter  is  pleaded 
to  be  in  the  possession  of  the  adverse  party,  either  passages  from  or 
the  contents  of  the  letter  may  be  pleaded  and  substantiated  in  the  best 
way  possible,  and  it  will  be  left  to  the  other  party  to  produce  the 
letter  or  not,  as  may  be  deemed  advisable.(e)  The  ecclesiastical 
court  cannot  inquire  criminally  into  cases  where  it  would  otherwise 
inquire  if  not  cognizable  at  common  law,  but  we  have  seen  that  a 
conviction  and  felonious  act  may  be  pleaded  as  a  necessary  fact  of 
tfie  evidence  in  a  civil  suit.(/)  The  finding  of  a  true  bill,  or  the 
conviction  of  a  witness  for  perjury,  is  no  ground  at  common  law  for 
a  new  trial,  nor  in  equity  for  a  supplemental  bill,  so  they  cannot  avail 
to  the  postponement  of  the  hearing  of  a  cause  depending  in  the  eccle- 
aiastical  courts.(f) 

(s)  irAguOar  t.    ITAguiUr,  1    Han.  (d)  Neeld  ▼.  Neeld,  4  Ha^gr.  Ecol.  R.  979. 

Eccl.  R.  785.  (e)  Croft  ?.  Crofts  3  llagg.  Eccl.  R.  317. 

(a)  Ante,  p.  113;  2   Hagg.  Com.  R.  371.  Soe  ante,  402. 

431.  (/)  Bromley  v.  BrmnUf,  1  Hagg.  Conf. 

{b)  Mynn  ▼.  Robinmm,  1  Hagg.  EccL  R.  R.  14],  n. ;  ante,  p.  223—231.  401. 

69.  (g)  Maclean  v.  Maclean,  2  Hagg  Eccl.  R. 

U)  Order  ofCourt,  3rd  Seas.  Hilary  Term,  601;   1   Ding.  339  (    Wantiek  ?.  Bruce,  4 

1830;  2  Hagg.  Eccl.  R.  x?L  Maule  &  S.  15U ;  BartleU  ?.  PickertgiU,  4 

id)  Sbrte  ? .  Marie,  2  Hagg.  EccL  R.  608.  Eaat,  577,  n. 

z2 
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Objectimi  to  the  AdmwihUUy  of  Pkadingt.'] — ^Before  m  pies  of  anjr 
kirid^  \¥bether  articlef^  libel  or  allegation,  is  admitted,  it  b  open  to  the 
ad  verte  party  to  object  to  its  admission*  either  in  the  whole  or  in  part ; 
in  the  wnole,  when  the  facts  altogether,  if  taken  to  be  true,  will  not 
entitle  the  party  giving  the  plea  to  the  demand  which  be  makes,  or 
to  support  the  defence  which  he  sets  up ;  in  part,  if  any  of  the  facts 
pleaded  are  irrelevant  to  the  matter  in  issue,  or  could  not  be  prored  by 
admissible  evidence,  or  are  incapable  of  proof. 

These  objections  are  made   and   argued  before  the  judge,  and 
decided  upon  by  him,  and  his  decision  may  be  appealed  from.     For 
the  purfiose  of  the  argument,  all  the  facts  capable  of  proof  are  assumed 
to  be  true :  they  are  however  so  assumed  merely  for  the  arj^oment, 
but  are  not  so  admitted  in  the  cause;  for  the  party  who  ofiers  the 
plea  is  no  less  bound  afterwards  to  prove  the  facts;  and  the  party 
who  objects  to  the  plea  is  no  less  at  liberty  afterwards  to  contradict 
r    •''10    1  ^^®  facts.(A)     The  principle,  that  the  contents  of  the  libel 
^      ^        J  are  to  ♦be  taken  (or  the  purpose  of  argument  as  true, 
does  not  go  the  length  of  supposing  every  syllable  stated  to  be  true. 
Averments  distinctly  pleaded  as  facts  must  be  assumed  to  be  proved; 
while  averments  of  an  inferential  and  argumentative  character,  and 
which  should  not  be  too  lavishly  introduced,  are  to  be  taken  only  as 
true  to  the  extent  that  the  inferences  themselves  can  fairly  be  drawn 
from   the  circumstances   pleaded  as   fact8.(t)     This  proceeding  is 
attended  with  great  convenience,  in  abridging  the  introduction  of 
unnecessary  and  improper  matter,  to  which  parties  themselves  are 
generally  too  much  disposed.     They  are  apt  to  consider  trivial  cir- 
cumstances to  be  important,  and  desire  them  to  be  inserted  in  the 
plou ;  tt  desire  which  neither  the  honest  reluctance  of  the  practition- 
ers, nor  the  judicious  advice  of  counsel,  is  always  able  to  counteract: 
even  the  authority  and  vigilance  of  the  court  itself  cannot  altogether 
prevent  redundant  pleading,  and  can  only  check  it  by  taking  it  into 
conNJderdtion  on  the  question  of  costs.     The  proceedings  just  referred 
to  have  also  the  convenience  of  enabling  parties,  in  many  instances, 
to  take  the  opinion  of  the  court  in  a  very  summary  way,  particularly 
in  atnieablo  suits :  if  the  facts  are  candidly  stated,  and  the  court, 
upon  the  plea  being  objected  to,  should  be  of  opinion,  that,  if  proved, 
the  facts  cither  will  or  will  not  support  the  prayer  of  the  plea ;  in  the 
one  case,  if  the  plea  is  admitted,  the  further  opposition  may  be  with- 
drawn; in  the  other  case,  if  the  plea  is  rejected,  the  party  ofieritig  it 
either  abandons  the  suit,  or  appeals,  in  order  to  take  the  judgment  of 
a  8U(>crior  tribunal.    This  course  saves  the  expense  and  delay  con- 
se<|Uont  upon  proving  the  facts  by  witnesses,  in  cases  where  there 
exists  no  doubt  of  the  facts  being  correctly  alleged  in  pleas,  and 
whore  the  question   between  the  parties  is   principally  or  perhaps 
altogether  a  question  of  law,  arising  out  of  the  facts  so  stated  in  the 
plott,(A) 

CoHiestatio  LiiisJ] — If  the  libel  or  articles  are  admitted,  the  defend- 
ant may  contest  the  libel  atiirmatively  or  negatively.    If  he  is  not 

(A)  Re)K  Reel.  CcMmm.  r  17,  (k)  Rep.  EccL  Comm.  pp.  17,  1&    to 

ii)  NtrlU  V.  NeHU.  4  Hoir?.  Gcch  H.  966 ;    Cn^  v.  Vrtft,  3  U«^.  Eccl  R.  311 ;  L^k 
MMt{A'»j*  Y.  Aftfu/^AtVrf,  ^  Atkkitit,  3^         T.  I)tnm€r,  1  AOdanw,  3d3. 
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desirous  of  contesting  the  suit  negatively  he  may  •confess  r  #e  n  n 
the  libel  and  contest  the  suit  affirmatively,  and  submit  L  »**  I 
hiniself  to  the  judge  and  offer  what  damages  are  to  be  taxed,  or  he 
may  contest  the  suit  negatively  by  denying  it,(/)  and  this  is  what  is 
called  contestatio  lilts,  or  contesting  suit,  upon  which  the  defendant  is 
assigned  to  answer  thereto.  If  the  plaintiff  consider  that  he  may  be 
better  relieved  by  the  answers  of  the  party  principal,  he  may  upon 
prayer  to  the  court  obtain  a  decree  for  an  answ>^.(m) 

Of  Answers.]^  When  the  plea  has  been  admitted,  a  tinie,  or  term 
probatory,  is  assigned  to  the  parly (»)  who  gives  the  plea  to  examine 
his  witnesses,  and  the  adverse  party  is  ^assigned,  except  r  ^-.^  -. 
in  criminal  matters,  to  give  in  his  answers  upon- oath  to  I-  J 

his  knowledge  or  belief  of  the  facts  alleged.(o)  A  personal  answer 
ought  to  be  pertinent  to  the  matter  in  hand — absolute  and  uncon* 
ditional — and  clear  and  certain.(p) 

Personal  answers  are  provided  in  law  to  assist  the  proof  of  the 
adverse  parly.  If  these  answers  are  not  clear,  full,  and  certain,  they 
are  considered  in  law  as  not  given  at  all,  and  upon  motion  the  judge 
ought  by  an  interlocution  to  enjoin  new  answers ;  it  being  the  same 
thing  to  give  no  answer  at  all  as  to  give  a  general  and  insufficient 
answer.(9)  Aiiswers  are  not  confined  to  being -mere  echoes  of  the 
plea,  accompanied  with  simple  affirmances  or  denials,  but  the 
respondents  are  at  liberty  to  go  into  all  matters  not  more  than  suffi- 
cient in  fair  construction  to  place  the  transactions,  as  to  what  the 

(/)  Contet  86.  proctor  prayinjif  the  answers  shall  forthwith 

(m)  lb.  take  cut  a  decree,  (see  order  dispensingr  with 

(n)  If  due  diligence  has  been  used,  the  a  decree,  post,  p.  513,)  and  shall  cause  the 

term  probatory  may  be  extended  for  the  ex-  same  to  be  duly  ser?ed  without  delay  on  the 

amination  of  material  witnesses;  Porigmnuth  adverse  party  m  tlie  cause,  so  as  to  put  such 

V.  Portsmouth,  1    Ha^ff.  Cccl.  R.   1.    See  parly  in  contempt,  in  case  the  decree  shall 

Jenkins  v.  Barrett,  Id.  12.    A  term  proba-  not  be  within  a  reasonable  time.     Provided 

tory  is  said  to  be  that  time  or  delay  which  that  the  examination  of  witnesses  shall  not 

was  given  to  the  plaintiff  wherein  he  might  be  delayed,  nor  the  publication  be  postponed, 

prove  what  he  pleads  or  sues  for ;  nor  has  in  order  to  wait  for  the  answers ;  but  publi- 

tbe  plaintiff  the  sole  and  absolute  benefit  of  cation  shall  pass  as  aforesaid,  unless  upoa 

it,  for  the  defendant  may  likewise  make  use  application  being  msdc  to  postpone  the  pub- 

o€  this  term,  if  the  plaintiff  renounces  it;  licatioo  it  shall  appear  to  the  satisfactioD  of 

Cousct.  107 ;  see  Oughton,  tit.  75.  the  court  tliat  due  diligence  had  been  used 

in  taking  out  and  enforcing  the  decree  for 

Orders  of  the  Court,  answers.  ' 

1.  That  on  the  first  session  of  every  Hil-        4.  That  when  application  is  intended  to 

■rj,  Easter,  and  Michaelmas  term,  publica-  be  made  for  extending  the  time  in  any  case, 

iion  shall  pass  on  all   pleas  given   in  and  notice  thereof  in  writing,  and  of  the  grounds 

admitted  on  or  before  the  by.day  of  the  term  on  which  the  application   is  to  be   made, 

preceding;   unless  upon  such  first  session  shall  be  given  to  the  adverse  proctor,  and 

cause  be  shown,  to  the  satisfaction  of  the  delivered  into  the  registry  three  days  before 

ooort,   for  extending   the   term   probatory,  the  making  of  such  application. 
Provided  that  nothing  herein  contained  shall        5.  lliat  any  neglect  or  delay  in  bringing 

preclude  the  court  from  assigning  a  shorter  in  answers,  or  in  other  proceedings,  shut 

term  probatory,  or  prevent  the  party  giving  be  matter  of  consideratbn  in  respect  of  costs, 

the  pica  from  sooner  praying  publication.  either  immediate   or  at  the   end    of   the 

fi.  That  a  party  intending  to  counterplead  cause, 
ahail  assert  his  allegation  the  court  day  on        Order   1st  Sess.  Easter  T.  1837,  as  to 

which  the  term  prolratory  expires,  and  shall  Cons,  extended  to  Arches,  2nd  Seas.  Easier 

bring  it  in  on  the  following  court  day  ;  un-  T#1828;  1  Hagg.  EccL  R. 
less  on  that  day  cause  be  shown  to  the  satis-        (o)  Rep.  Eccl.  Comm.  18. 
faction  of  tiie  court  for  allowing  further  time        ( p)  Ayliffc,  Parer.  65. 
for  bringing  in  audi  allegation*  (9)  1  Barn's  EccL  L.  54 ;  Cockbarn,  28« 

3.  That  upon  answers  being  prayed  the  32,  e.  19. 
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answers  arc  called  for,  in  the  true  and  proper  light(r)  The  answers 
are  prepared  by  the  practitioner,  and  either  give  a  positive  or  qualified 
admission  or  denial  to  the  averments  contained  in  the  plea«  state  igno* 
ranee  of  the  circumstances  pleaded,  or  enter  into  explanations  respect- 
ing the  same ;  thev  are  afterwards  submitted  to  the  advocate  engaged 
in  the  cause  for  him  to  settle,  and  after  they  have  been  carefully 
examined  and  approved  of  by  the  party,  they  are  sworn  to  before 
the  judge  or  his  surrogate,  and  deposited  in  the  registry  with  the 
other  napers  in  the  cause.  The  opponent  party's  proctor  then  obtains 
an  ofhce  copy  thereof,  submits  the  same  to  his  counsel,  to  advise  upon 
their  sufBcicncy,  and  should  he  be  of  opinion  that  they  are  insufficient, 
the  objections  taken  are  mentioned,  and  notice  thereof  sent  to  the 
jud(^o,  who,  after  hearing  the  arguments  of  counsel  on  both  sides, 
decides  upon  their  sufficiency  or  insufficiency,  and  if  his  decision  be 
in  the  negative  further  amended  answers  are  given  in.(5) 

If  the  party  giving  in  any  allegation  shall  require  tke  answers  of 
tiro  adverse  party,  he  shall,  on  the  day  on  which  his  plea  is  admitted, 
ap|)ly  to  the  court  to  assign  a  time  for  bringing  in  such  answers,  and 
unless  the  answers  shall  be  brought  in  at  or  before  the  time  assigned, 
r  ^»  I Q  -1  the  facts  pleaded  shall  be  ^taken  pro  confesso^  as  against 
^  -*  the  party  so  neglecting  to  give  in  his  answers.    That  the 

expense  of  taking  depositions  to  prove  facts  confessed  in  answers  or 
admitted  in  acts  of  court,  if  taken  ailer  such  confessions  or  admis- 
sions, shall  be  paid  by  the  party  producing  the  witnesses,  unless  the 
court  shall  think  fit  to  direct  otherwise.(0  That  in  all  cases  the 
court  may  extend  the  time  upon  reasonable  cause  shown.(u)  In 
answer,  a  party,  first,  is  bound  only  to  answer  to  facts,  not  to  his  own 
motives  nor  to  his  belief  of  the  motives  of  another  person:  second,  where 
the  plea  avers  ig|norance  of  the  real  nature  of  a  transaction  by  a  party 
to  such  transaction  and  to  the  suit,'  the  other  party  is,  in  his  answers 
to  such  plea,  allowed  to  state  facts,  inferring  full  knowledge  thereof 
and  acquiescence  therein.  A  party  is  not  bound  to  answer  when  his 
answer  would  criminate  himself,  nor,  it  should  seem,  when  it  would 
tend  to  degrade  him.(t;)  If  a  party  does  not  give  in  his  answers  on 
the  day  of  the  return  of  the  decree  personally  served,  he  will  be  pro- 
nounced contumacious  ;(x)  but  a  party  cannot  be  pronounced  in  con- 
tempt at  the  same  time  that  his  answers  are  held  to  be  insufficient.(y) 

Iho  use  of  answers  is  to  supercede  the  necessity  of  taking  evidence, 
causes  are  therefore  sometimes  heard  upon  the  answer  of  the  defend- 
ant only.(t)  When  answers  have  been  taken  to  a  libel,  but  no  wit- 
nesses examined,  the  court  must  take  the  facts  from  the  answers 
when  read.(a)  If  th6  answers  are  incorrect  or  redundant,  the  other 
side  should  not  bring  the  case  before  the  court  upon  them  but 
plead.(6)  Answers  only  become  evidence  if  read  by  the  adverse 
|>«rty»  which  being  at  liberty  either  to  do  or  omit,  it  rests  with  the 

(r)  a  Addima,  40.  (v)  Swifi  v.  SmfU  4  Hagg.  Eca  R.  139. 

(•)  4  l^ittjrVi  Pr.  990.  («)  I  iU^.  Bed.  R.  &;  Cockboni,  p. 

(I)  Thit  onirr  Mperaedet  the  Mccwitj  of   98,  ».  9. 

Uklitf  otti  •  dccrwi  for  tMWwrt  m  directed  (y)  9  PhilU  R.  589. 

bv  Xhm  third  wctimi  of  the  ordtr  of  oonrt  of  («)  Ih.  381 

«Mtw  l^rm,  18^7  j  aniti,  p.  511,  n.  (•)  Ih.  3». 

/#)  iif4i>n  of  Omii  aind*  3d  mmni  of  (A)  Ih.  340. 
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adverse  parly  either  to  make  or  exclude  ihem  from  being  evidence 
in  the  cause  by  a  very  simple  process.(c)  The  court  has  a  right,  not 
exerci.sed  by  the  advocates,  ot  looking  into  the  *sworD  ^  ^-..  -• 
answers  of  the  parties,  though  not  read  as  evidence ;  this  ^  •' 

has  been  done  as  to  facts  attending  an  alleged  marriage.({/)  The 
court  refused  to  allow  inspection  by  the  registrar  of  depositions 
(taken  abroad)  prior  to  publication.(e)  In  a  suit  for  a  divorce  for 
adultery  by  the  husband,  if  a  plea  has  been  given  in  by  the  wife,  and 
the  husband  has  put  in  answers  to  it  upon  oath,  the  court  will  be  at 
liberty  to  look  into  such  answers.(/)  In  causes  of  adultery, proceeded 
against  by  libel  for  seeking  a  divorce,  the  defendant's  answers  may 
be,  though  they  seldom  are,  taken  to  such  parts  of  the  libel  as  involve 
no  direct  or  implied  charge  of  adultery.  But  if  adultery  be  prose- 
cuted by  articles  quoad  posnam  legalem^  the  defendant's  aMwers  may 
not  be  taken,  not  even  to  such  parts  of  the  articles  as  involve  no 
charge  of  adultery  either  direct  or  implied.  The  same  holds  mutati9 
mutandis  in  proceedings  for  incest  and  other  cases.(g') 

Oath  ex  Officio  proAifrt/^dl— The  stat.  13  Car.  2,  c.  12, ».  4,  enacts, 
*^  That  it  shall  not  be  lawful  for  any  ecclesiastical  judge,  or  any 
person  exercising  ecclesiastical  jurisdiction,  to  tender  or  administer 
to  any  person  whatever  the  oath  usually  called  the  oath  ex  cjficio ;  or 
any  other  oath  whereby  the  person  to  whom  such  oath  is  tendered  or 
administered  may  be  charged  or  compelled  to  confess  or  accuse,  or 
to  purge  him  or  herself  of  any  criminal  matter  or  thing  whereby  he 
or  she  may  be  liable  to  censure  or  punishment."  In  criminal  suits 
an  issue  negative  or  affirmative  is  the  only  answer,  and  the  calling 
for  any  other  is  an  appealable  grievance  ;(A)  though  not  on  oath,  nor 
on  points  in  themselves  criminal.(t)  By  the  common  law  of  England 
no  party  is  bound  to  furnish  evidence  against  himself.  In  the  eccle- 
siastica)  court  and  in  the  courts  of  equity,  however,  a  party  is  bound 
to  answer  under  some  limitations ;  but  there  seems  to  be  no  prece- 
dent for  conf\pelIing  a  party  to  answer  as  to  secret  intention  and 
meaning ;  he  is  bound  only  to  answer  as  to  facts.  It  is  the  doctrine 
of  the  ecclesiastical  courts  that  a  party  is  not  bound  in  criminal 
'suits  to  answer  so  as  to  criminate  himself  however  re-  r  «i c  -i 
motely — so  as  even  to  form  a  link  in  a  chain  of  proof.  *•  J 

And  in  a  civil  suit,  as  for  instance  in  a  suit  for  separation  by  reason' 
of  adultery,  a  party  is  not  bound  to  answer  those  articles  which 
involve  an  express  or  implied  charge  of  criminality.(7)  So  in  chan- 
cery the  party  is  protected  against  answering  any  question  not  only 
that  has  a  direct  tendency  to  criminate  him,  but  tnat  forms  one  step 
towards  iu{k)  Sir  John  Nicholl  said,  '*  The  decision  in  that  case 
shows  that  a  witness  is  not  bound  to  criminate  himself;  a  fortiori 
a  party  is  not  bound  to  answer  where  a  witness  is  not ;  and  my 

(e)  3  Addaml^41.  (h)  1  Addamt,  105;  1  Lee,  530;  1  Sid. 

{d)  2  H^ffg.  Com.  R.  127.  259 ;  see  2  Ad-  374. 

dama,  41.  (t)  1  Addama,  111. 

(«)  Swift  ▼.  Smft,  4  HtLgg.  Eod.  R.  144,  {j)  Sehuites  v.  H6dg9on,  1  Addaroa,  111; 

D.  Durant  ?.  Durante  ibid.  114;  Swift  t.  Swifts 

(/)  Beit  V.  Be9t,  3  Phill.  R.  169.  4  Hag?.  Eccl.  R.  154. 

(£)  SehuUei  v.  HodgMon^  1  Addams,  111 ;  {k)  Fuxton  ?.  ZMvglat^ld  V«t.5a&« 
Ante,  p.  175. 
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impression  is,  that  a  party  is  entitled  to  protection,  not  only  if  the 
answer  may  tend  lo  criminate  but  even  to  degrade  him.''(0 

Alitgaiion  responaive."] — The  defendant  may,  if  he  thinks  proper, 
proceed  at  once  to  counierpiead  to  the  charge  in  the  libel,  or  he  may 
wait  until  the  plaintiff  has  examined  his  witnesses  before  he  gives  oo 
his  part  an  allegation  controverting  his  adversary's  charge.  This  is 
called  a  responsive  allegation^  and  is  proceeded  on  in  the  same  man- 
ner as  the  libel  or  articles.  Objections  to  its  admissibility  may  be 
taken,  answers  upon  oath  be  required,  and  witnesses  examined.(m) 

AUegcUion  in  Rejoinder.] — The  plaintiff  may  again  in  his  turn,  in 
like  manner,  rejoin  by  a  further  allegation ;  and  in  that  and  every 
subsequent  allegation  the  same  course  may  lie  pursued.  The  gene- 
ral rule  upon  this  subject  is,  that  in  a  rejoinder  to  or  upon  a  respon- 
sive allegation,  the  only  facts  strictly  pleadable  are  those  either 
contradictory  to  or  explanatory  of,  facts  pleaded  in  the  allegation  to 
or  upon  which  it  rejoins,  and  those  noviter  perventa  to  the  proponent's 
knowledge;  though  the  court  may,  under  certain  circumstances,  in 
its  discretion,  permit  facts  to  be  pleaded  which  come  under  none  of 
those  descriptions.(n)  In  answer  to  a  libel,  the  defendant  may  either 
deny  the  facts  stated  in  the  libel,  or  he  may  counterplead  facts  whichv 
assuming  the  libel  to  be  true,  offer  a  legal  defence  to  the  charges 
r  ^riQ  -1  contained  in  it  But  it  is  *not  necessary  that  he  should 
'-''-'  always  distinctly  deny  or  traverse  the  facts  in  the  libeL 
He  may  state  the  facts  in  a  different  manner,  so  as  to  give  them  a 
different  legal  character  and  effect.  Each  party  is  entitled  to  stale 
the  circumstances  his  own  way.((i)  We  have  already  seen,  that 
desertion  is  not  a  ground  of  divorce,(p)  and  that  the  wife's  ante-nup- 
tial incontinence  cannot  be  pleaded. (9)  But  if  in  answer  to  a  libel 
for  divorce,  on  the  ground  of  adultery,  where  the  parties  were  livioc 
apart  at  the  time  the  adultery  was  charged  to  have  been  committed, 
the  wife  set  up  a  case  of  desertion  by  the  husband  without  any  pro- 
vocation on  her  part,  it  seems  that  the  husband  may  fairly  rejoin  her 
ante-nuptial  incontinence  as  a  justification  for  separation,  although 
the  husband  cannot  make  such  a  statement  pan  of  his  original 
Ubel.(r) 

Supplemental  Allegations.] — We  have  already  seen  that  although 
the  court  will  compel  the  parties  to  bring  the  whole  of  their  substan- 
tive case  before  the  court  at  once  if  possible,  vet  that  in  cases  of 
adultery  a  party  is  not  bound  by  the  original  charges  in  the  libel, 
but  that  even  acts  of  adultery  not  existing  at  the  commencement  of 
the  suit  may  be  brought  forward  in  a  supplemental  allegation.(«)  The 
conclusion  of  the  cause  may  in  some  cases  also  be  rescinded  for  the 
purpose  of  giving  in  fresh  ailegations.(/)  The  renouncing  all  further 
allegations,  unless  exceptive,  is  the  virtual  conclusion  of  the  principal 
cause  as  far  as  the  rights  of  the  parties  extend.  They  cannot  retract 
without  the  leave  of  the  court,  which  in  its  discretion  may  allow  fur- 


{t)  Swift  V.  Sunftt  4  Hagg.  EccL  R.  154.  (p)  Ante,  p.  419. 435. 

(m)  See  Rep.  Eccl.  Coium.  p.  18 ;  ante,  p.  (9)  Ante,  p.  402. 

109.  (r)  1  Addems,  1. 

(m)  Dew  r.  Clark^  3  Aildams,  102.  (•)  Ante,  pp.  399, 400. 

(t)  Swift  f.Swift.i  Hagg.  Eccl.R.\4i.  ^t^  knV^v^^^^^^-^^ 
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Lher  time  for  pleading.(tt)  For  the  cause  is  never  concluded  against 
the  judge,  who  at  the  hearing  may  admit  an  allegatian  or  exception 
if  he  shall  think  it  necessary. (a?)  The  ecclesiastical  court  is  exceed- 
ingly cautious  in  admitting  any  plea  after  publication ;  there  are 
♦strong  objections  which  it  is  absolutely  necessary  for  the  r  ^^-17  -i 
party  to  get  over ;  it  would  lead  to  subornation — wit-  *■  J 

nesses  might  supply  defects,  might  avoid  contradicti/)ns,  might  make 
artificial  evidence;  these  are  evils  which  the  court  will  strive  in  every 

Possible  way  to  prevent ;  and  it  therefore  always  requires  strict  and 
igal  proof  that  these  evils  cannot  happen.  It  must  be  shown  that 
facts  have  come  to  the  knowledge  of  the  party  since  his  former  plea  ; 
this  is  always  demanded,  and  is  usually  done  by  affidavit.  The 
court  has  power  on  such  affidavit,  and  always  does  for  the  purposes 
of  justice,  to  exert  its  authority  in  admitting  a  plea  of  facts,  which, 
for  want  of  being  known,  could  not  be  pleaded  before.  Where  such 
facts  and  former  want  of  information  are  shown,  the  court  will 
never  shut  its  ears,  for  otherwise  it  might  give  sentence  when  it 
knows  that  the  party  could  possibly  give  a  good  reason  against  it. 
When  this  danger  is  removed,  there  is  only  one  other  reason  against 
admitting  such  a  plea,  namely,  delay  or  a  want  of  proper  diligence. 
Material  facts  newly  come  to  the  knowledge  of  the  parjy  may  there- 
fore be  pleaded  after  publication. (^)  According  to  the  practice  of 
the  ecclesiastical  courts,  documents  annexed  to  the  inierrogatories 
cannot  be  known  to  the  other  party  to  have  been  so  annexed  till  publi- 
cation of  the  evidence  has  passed,  and  when,  without  special  leave, 
DO  further  plea,  unless  exceptive,  can  be  ndmitted.(z)  No  party, 
vvhether  originally  or  a  mere  intervener  in  a  cause,  can  of  right  plead 
in  the  principal  cause  after  publication  has  once  passed  of  evidence 
taken  in  that  cause;  but  the  court,  if  prayed,  may  still  ex  gratia  per- 
mit a  party  to  plead  on  cause  shown.(A)  The  court,  before  granting 
a  prayer  to  rescind  the  conclusion,  in  order  to  the  admission  of  an 
allegation,  requires  an  affidavit  setting  forth  facts  material  as  well  as 
noviter  perventa,  and  it  generally  also  requires  that  the  allegation 
pleading  those  facts  shall  be  tendered  at  the  time  of  making  the 
prayer.(6)  When  the  court  is  prayed  to  rescind  the  conclusion  of  a 
cause,  in  order  to  fresh  matter  being  pleaded,  it  airways  requires  to  be 
satisfied  boih  that  the  party  praying  it  is  not  ♦guilty  of  r  %^\q  -i 
laches,  and  that  the  measure  prayed  is  one  essential  to  I-  ^ 

the  ends  of  justice;  it  always  further  requires  that  some  special  ground 
be  laid  (as  that  of  such  fresh  matter  having  newiy  come  to  the 
rarty's  knowledge,  or  as  the  case  may  be)  to  found  the  prayer.(c) 
The  ecclesiastical  law,  it  is  well  known,  demands  for  full  proof  the 
testimony  of  two  witnesses ;  in  a  case  where  on  the  evidence  of  one 

(»)  MiddUton  v.  MiddUton^  2  Hag^.  Eccl.  cause  is  accoanted   for  concluded  :  ao  that 

R.  Bupp.  135.  there  is  no  room  left  for  the  parlies*  farther 

(X)  Halferd  ▼.  Hnlford,   3  Phill.  R.  103;  dispututioD^—Conset.  156. 

Ingram  v.  Wyatt,  1  Hagg.  Eccl.  R.  105.    To  (y)  MiddUton  v.  MiddUton,  2  Hagg,  EccL 

oonclade  in  the  caase  is  nothing  else  hot  to  R.  Suppl.  134. 

reooance  all  further  discassing  and  disputing  («)  3  Hsgg.  Ekscl.  R.  359,  n. 

ifie  matter,  and  to  submit  the  controversy  to  (a)  CUmtni  v.  Rkodet,  3  Addams*s  R.  37. 

the  knowledge  of  the  judge.    Therefore  the  (6)  Smith  v.  Blake,  1  Hagg.  £ccl.  R.8& 

conclusion  of  the  cause  is  ft  judicial  act,  {c)  J^aM's,Dw[m^%  hii^asd%SlL>''^^* 
wberebj  the  cauae  or  aome  arlJcJe  ot  tiie 
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witness  the  court  is  morally,  thoueh  it  cannot  be  judicially,  satisfied 
of  the  guilt  of  the  party  charged,  the  conclusion  oi  the  cause  will  be 
rescinded  for  furlher  proof.  In  Scarle  v.  Pri'cef{d)  in  a  suit  of  nullity 
on  account  of  a  former  marriage,  the  conclusion  of  the  cause  was 
rescinded  in  order  to  prove  the  identity  of  the  party,  and  in  another 
case  to  explain  the  delay  in  instituting  the  suit.(e)  Matter  pleadable 
in  the  principal  cause  cannot  be  pleaded  after  publication  in  exception 
to  evidence.(/)  • 

Pleading  in  forma  Pauperis."] — Ether  the  plaintiff  or  the  defendant 
in  a  suit,  whether  at  the  commencement  of  the  proceedings,  or  in  any 
subsequent  stage  of  them,  may  be  admitted  in  the  ecclesiastical  courts 
to  plead  in  the  form  of  a  pauper  under  certain  regulatious.(^)  A  per- 
son may  be  admitted  in  forma  pauperis  if  he  swears  that  he  lis  not 
worth  5/.,  his  debts  being  paid;  and  if  the  adversary  requires  it,  he 
must  swear  that  when  he  comes  to  a  more  plentiful  fortune  (if  the 
suit  be  for  tithes  or  legacies,  &c.)  he  will  pay  the  principal  matter 
with  costs,(A) 

To  sue  as  a  pauper  is  a  great  privilege  of  law,  it  belongs  only  to 
the  necessity  arising  from  absolute  poverty,  and  from  the  absence  of 
any  other  mode  of  obtaining  justice ;  no  person  is  entitled  to  the  gra* 
tuitous  labours  of  others  who  can  furnish  the  means  of  providing  them 
for  himself;  besides  it  places  the  adverse  party  under  great  disadvan- 
tages, it  takes  away  one  of  the  principal  checks  upon  vexatious  liti- 
gation ;  the  legal  claim  to  so  great  a  privilege,  ought  therefore  to  be 
clearly  made  out.     It  is  a  complete  but  not  an  uncommon  misappre- 

r  *''19  1  ^^^^^'^^  ^^  ^^^  '^^>  ^^  suppose  that  because  a  person  is 
"■      **  J  in  insolvent  circumstances,  ♦and  because  he  can  truly 

and  conscientiously  swear  that  he  is  not  worth  5/.  after  all  his  just 
debts  are  paid,  that  therefore  he  is  entitled  to  be  admitted,  or  rather 
to  proceed  as  a  pauper ;  it  is  prima  facie  ground  to  admit  him  as 
such,  but  no  more ;  if  it  were  otherwise,  many  persons  living  in  great 
splendour  and  luxury  would  be  so  entitled :  for  many  persons  in  busi- 
ness«  in  the  enjoyment  of  an  immense  income,  and  mamtaining  a  pro- 
portionate expenditure,  would  not  be  worth  5/.  after  the  payment  of 
their  just  debts.(t)  The  decisions  however  have  gone  on  very  differ- 
ent grounds.  In  Riley  v.  RiveU,{j)  Riley  prayed  to  be  admitted  a 
pauper,  and  swore  he  was  1,600/.  in  debt,  but  admitted  that  his  brother 
allowed  him  annually  for  keeping  his  books  100/.  The  court  decided 
that  he  was  not  entitled  to  be  admitted.  In  Bar  ham  v.  Barhamf(k) 
the  court  stated,  **  If  a  person  has  the  means  by  honest  exertion  to 
acquire  a  competence,  he  has  no  claim  to  be  admitted  a  pauper.  Mr. 
Barham  in  two  years  has  expended  750/. ;  he  is  not  the  kind  of  per- 
son entitled  to  the  indulgence  of  having  the  labours  of  others  gratui- 
tously ;"  and  overruled  his  petition  to  be  admitted  a  pauper.  In  an 
anoymous  casc,(/)  where  a  motion  was  made  to  dispauper  a  person 
who  was  plaintiff  in  an  action,  because  he  had  a  living  of  40/.  a  year. 


{d)  3  Higsr.  Conn.  R.  187.  (A)  CoclibarD,  14. 

(ff)  Bft  V.  fi<*t£,  9  Phill.  R.  I6a  (t)    Idn^in  v.  Eduurdi,  1  Phill.  R.  183. 


«^ 


)  Kenriekv.  Kenrick^  4  H^gg.  Ecd.  R.  >      ( j)  Before  Uie  Coodelegatee,  17S4. 

{k)  Consiit  June  13, 17ti9. 


(g)  tl9$  Liw'i  Ecd.  FoniM,G»-Ql.  ^h  %  8«lk.  507. 
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though  he  had  sworn  he  was  in  debt  more  than  he  was  worth;  HoIt« 
C.  J.  was  of  opinion  that  his  being  indebted  was  no  reason ;  it  was 
enough  that  he  had  a  considerable  estate  in  possession.  In  Smith  v. 
Smith,{m)  the  court  said,  "  If  a  party  has  a  current  income,  though 
no  permanent  property,  he  must  be  dispaupered ;  this  person  has  about 
20/.  a  year  from  houses,  he  gets  about  40/.  a  year  by  his  business  as  a 
carpenter :  his  whole  income  is  about  62/. ;"  and  the  court  dispau- 
pered. In  Shaw  v.  Shaw,{n)  the  court  laid  it  down,  **  The  question 
IS,  whether  to  admit  a  party  a  pauper  ?  Suing  in  forma  pauperis  is  a 
reat  privilege,  and  only  belongs  to  real  poverty ;  the  common  rule, 

th  at  common  law  and  in  this  court,  is,  that  after  payment  of  debts 
he  must  not  be  worth  5/. ;  yet  this  is  not  to  be  understood  r  #500  1 
if  *lhere  be  an  income,  though  after  the  settlement  of  his  *■  ^ 

affairs  he  may  not  be  worth  5/.  A  man  worth  an  income  of  5000/. 
per  annum  may  not  after  payment  of  his  debts  be  worth  5/.  The 
party  admits  that  he  had  an  income  of  70/.  per  annum,  though  he  is 
in  debt  above  200/.  bevond  his  eflects,  so  that  he  is  not  in  a  state  of 
extreme  poverty.  I  shall  reject  his  application  to  be  admitted  a  pau- 
pcr."(o)  A  party  who  by  his  business  or  profession  is  capable  of 
obtaining  a  livelihood,  although  in  possession  of  no  property ;  is  not 
entitled  to  proceed  in  forma  pauperis.{p)  A  respondent  may  be 
admitted  as  a  pauper,  but  having  a  sentence  in  his  favour,  very  mate- 
rially distinguishes  his  case  from  that  of  a  person  who  attempts  to 
appeal  in  forma  pauperis.(q)  The  court  looks  at  the  pauper's  facul- 
ties at  the  time  of  the  applicsltion,  and  not  at  what  property  he  might 
have  been  possessed  ot  at  a  former  time.(r)  A  pauper,  so  admitted 
In  the  middle  of  a  suit,  may  at  least  be  condemned  in  costs  up  to  the 
time  of  his  being  admitted  pauper.(5) 

Mode  of  taking  Evidence."] — We  now  proceed  to  state  generally  the 
mode  of  taking  evidence  in  the  ecclesiastical  courts.  The  subject  is 
too  extensive  to  be  fully  examined  in  a  work  of  this  kind.  The  wit- 
nesses are  either  brought  to  London  to  be  examined,  or  if  they 
reside  at  a  great  distance  or  are  otherwise  unable  to  attend,  they  are 
examined  by  commission  near  the  places  of  their  residence.  The 
directions  of  the  commission  should  be  strictly  followed  ;  thus  a  direc- 
tion to  swear  the  witnesses  in  the  presence  of  a  notary  cannot  be  dis- 
pensed with.(0  The  judge  of  the  ecclesiastical  court  has  power  to 
enforce  the  attendance  01  witnesses.  Upon  the  proctor  of  a  party 
alleging  that  A.  B.  is  a  necessary  witness,  and  that  he  has  been  ten- 
dered his  expenses,  but  refuses  to  attend  and  give  evidence,  the  judge 
or  his  surrogate  will  direct  a  compulsory  (being  in  the  nature  of  a  sub- 
pana)  to  issue  under  the  seal  of  the  court  wherein  the  cause  is  pending. 
•Should  the  person,  on  being  served  therewith,  treat  the  r  ^^qi  i 
same  with  contempt,  by  not  obeying  the  order  or  mandate  L      **        J 


(m)  Consigt.  Hilary  Term,  1794.  where  a  paaper  was  admitted   to  appeal: 

(n)  ConHiiit.  Mich.  Term,  1807.  Taylor  v.  Houehier,  2  Dick.  504;  4  Br.  P. 

(o)  Lovekin  and  other*  ▼.  Edwarda  and  C.  70H,  12nd  ed. 

•UUrs,  1  Phill.  R.  183—186.  (r)  Taylor  v.  Mor$e,  3  Hagg.  EccL  R. 

(p)   Walker  V.  Walker,  1  rnrlcit,5r»l.  179. 

(7)  Taylor  ▼.  Moroe,  3   Hagg.   Eccl  R.  {$)  FiUwood  ▼.  Coir«tiw,  1  Addamt,  286. 

179.    See  Bland  ▼.  Lamb,  2  Jac  &,  W.  402,  (1)  2  Phill.  U.  241. 

August,  1841.— 2  A 
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therein  contained,  the  proctor  of  the  party,  at  whose  sail  the  eompoK 
iory  issues,  procures  a  written  notice  to  be  served  apoo  him  iutimat- 
ing  his  intention  of  applying  to  the  court  on  a  stated  day  to  proooaoce, 
him  (the  witness  not  attending)  in  contempt ;  and  should  this  notice 
be  unheeded,  the  court  will  generally  pronounce  9uch  person  in  coo* 
tempt  on  the  day  of  the  return  of  the  compulsory ,(v)  and  direct  the 
same  to  be  8iffnified,(x)  whereupon  a  writ  de  conUunace  capiendoJ{y) 
issues  from  the  court  of  chancery  to  take  the  offending  party  into 
custody  where  he  remains  until  he  declares  his  readiness  to  obey  the 
mandate  of  the  court ;  and  upon  so  doing,  a  writ  of  deliverance^^) 
passes  under  the  seal  of  the  ecclesiastical  court  to  release  him  from 
cust()dy.(a) 

It  often  happens  that  when  publication  passes,  some  portion  of  the 
evidence  is  unnecessary,  yet  the  examiner  cannot  venture  to  exclude 
any  part  that  is  admissible,  nor  can  even  the  party  or  his  counsel  often 
decide  before  the  whole  proofs  are  seen  what  can  safely  be  withheld. 
If  the  examiner  entertains  any  doubt  as  to  receiving  evidence^  it  is 
safer  not  to  reject  it.  That  can  be  done  ultimately  by  the  court,  and 
there  is  no  irreparable  injury  done  by  the  admission  of  evidence,  as 
there  would  be  by  a  too  hasty  exclusion ;  but  care  should  be  taken,  in 
admitting  specific  facts  in  general  inquiries,  especially  in  cases  of 
character,  that  the  facts  stated  be  plain  and  simple,  and  not  such  as 
will  run  into  intricacy  of  discussion  or  ambiguity.(6)  If  the  con* 
struction  of  an  article  in  a  plea  is  doubtful,  an  examiner  will  act  prck 
dently  in  taking  the  evidence  down,  and  leaving  it  to  the  court  to 
reject  it  afterwards,  if  extra-articulate.(c)  It  is  a  very  irregular  and 
dangerous  practice  for  the  proctors  on  each  side  to  set  down  a  fuU 
statement  of  what  each  witness  can  say  in  order  that  the  examineic 
may  examine  by  it.  If  a  case  depends  on  special  facts,  such  facts 
r  #522  1  ^^"'^  ^®  specially  pleaded;  *the  party  may  then  object  if 
'-  -■  they  are  irrelevant,  and  the  witnesses  may  be  cross-exa« 

mined  to  them.  This  is  the  only  mode  of  obtaining  evidence  on  which 
the  court  can  rely.(c)  The  examiner  should  strongly  disincline  to 
receive  specific  facts,  where  the  article  admitted  by  the  court  is  ia 
encral  form.(^)  Where  the  articles  in  the  plea  are  general,  it  should 
e  adhered  to,  and  the  examinations  taken  upon  it  should  be  likewise 
merely  general.  There  may  be  cases  where  a  specification  under  such 
an  ariicle  maybe  received,  particularly  in  cases,  fnerely  civil ;  bu^ 
where  it  is  introduced,  such  specification  should  be  so  exact  as  lot 
time  and  place,  and  all  other  material  circumstances,  as  to  give  the^ 
party  full  opportunity  of  'defence.(e)  The  facts  allowed  to  be  stated 
must  be  plain  and  simple,  and  not  such  as  would  probably  run  inta 
intricacy  of  discussion.(/) 

It  is  the  general  rule  both  of  the  civil  and  the  canon  law  to  examine^ 
witnesses  secretly.    This  mode  is  practised  not  only  in  the  ecclesias- 

(» )  WyUie  ▼.  MoH,  1  Ha^g.  Eccl.  R.  33.  (e)  Ingrmm  ?.  TTyail,  1  H^».  EecL  R. 

(ar)  8m  form,  ante,  p.  495,  n.  (x),  103. 
(y)  See  form,  ante,  p.  495,  n.  (y).  (c)  3  Phill.  R.  394, 395. 

(s)  See  form,  ante,  p.  496,  n.  («).  (</)  Evan»  ▼.  E^>9nM^  1  Hacg*  C.  96,  n. 

(a)  4Chiity»«Pr.233.  (e)  Ibid. 

iM^  *  "*''•  ^"^  R-  ^7 ;  1  Hagg.  Eccl.  R.        (/)  Ibid.  97. 
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4ical  courts  of  this  country,  but  in  the  tribunals  of  all  those  countries 
where  the  ancient  civil  and  canon  law  has  been  received  in  practice. 
The  secrecy  prescribed  by  the  general  rule  is  modified  in  different 
countries,  for  there  are  degrees  of  secrecy ;  a  tribunal  is  secret,  where 
it  is  held  with  closed  doors ;  another  species  of  secrecy  is  where  only 
the  judges  and  parties  are  present ;  another,  where  tne  judges  only 
•are  present.  Originally  the  witness  was  examined  by  the  judge  him- 
aelf,  taking  to  his  assistance  a  notary  to  reduce  the  deposition  into 
iwriting,  no  one  else  being  present  In  the  ecclesiastical  courts  of  this 
country  the  examinations  are  taken  by  a  practitioner ;  who  represents 
the  judge;  a  notary,  who  reduces  the  deposition  into  writing,  and 
ivho  remains  quite  alone  with  the  witness.(g') 

The  rule  of  the  ecclesiastical  court  is  to  proceed  upon  writted  and 
sot  upon  viva  voce  testimony,  although  under  peculiar  circumstances 
it  may  receive  the  latter  species  of  evidence.(A) 

*The  depositions  are  taken  in  private  by  the  examiners  r    ^.03    1 

of  the  court,  employed  for  that  purpose  by  the  registrars.  ^  -' 

'Tbe  examination  does  not  take  place  upon  written  interrogatories  pre- 

•viously  prepared  and  known ;  out  the  allegation  is  delivered  to  tbe 

examiner,  who,  after  making  himself  master  of  all  the  facts  pleaded, 

examines  the  witnesses,  by  questions  which  he  frames  at  the  time,  so 

rms  to  obtain,  upon  each  article  of  the  allegation  separately,  the  truth 

;*ik1  the  whole  truth,  as  far  as  he  possibly  can,  respecting  such  of  the 

circumstances  alleged  as  are  within  the  knowledge  of  feach  witne8s.(A) 

'     After  the  witnesses  have  given  all  the  answers  required,  the  depo- 

rtitions  are  to  be  read  over  to  each  witness,  who  is  interrogated 

whether  any  thing  has  been  put  down  contrary  to  or  more  than  he 

deposed,  and  any  correction,  emendation,  or  addition,  should  be  made, 

which  the  witness  requires.    The  depositions,  when  finally  approved, 

.are  to  be  signed  by  the  witnesses.    According  to  modern  practice,  it 

it  sufficient  if  the  witness,  after  his  deposition  has  been  committed  to 

writing,  is  interrogated  by  the  judge,  or  his  surrogate,  or  by  the  reg- 

.if  trar  or  an  examiner  in  his  presence,  which  is  called  a  repetition  of 

■■    ig)  9  Ha^.  Coin.  R.  267.  deliberately,  of  balancing  the  parts  of  that 

(i)  /onet  V.  Yamold,  2  Lee,  568 ;  Iikgrsm  atory  one  with  another,  so  far  as  to  ferm  ate 

T.  Wyatt^  1  Hagg.  KccL  R.  106 ;  1  Cort  427.  adeqaate  ofiinion  of  its  probabili^r  or  impro- 

Sae  OriffUht  ▼.  Anthony,  5  Ad.  Sl  Ell.  623,  bability;   finally,  of  loflDecting  lU  general 

where  000*  objection  in  prohibition  seems  to  tone  and  character,  whicn  last,  to  toose  the 

Imve  been  tbe  taking  tnoa  voce  evidence  in  habit  of  whose  life  it  is  to  consider  written 

Abe  consastsry  coort,  bat  no  opinion  was  testimony,  may  ordinarily  famish  as  «eca- 

^ven  on  that  point.  rate  a  test  of  the  forwardness  or  shyness  of 

'    Sir  John  Nidiolt  made  the  following  ob-  s  witneas,of  hispronenesstoaddprsappress, 

MTvations  in  favoor  of  the  mode  of  taking  and  the  like,  as  his  manner  and  deportment 

j0videnoe  in  the  ecclesiastical  courts.    **  It  is  could  do  if  the  witness  himself  were  exam- 

said,  and  wery  troly,  that  in  viva  voce  ezami-  ined  in  open  oourt,  where,  it  ma^  be  added, 

llationfi,  the  court  and  jury  have  the  benefit  very    erroneous  impressions  or   these  are 

of  seeing  the  witnest,  and  of  collecting  from  sometimes  at  least  liable  to  be  formed  from 

.hb   manner  and  deportment  whether  the  the  mere  embarrtMsment  of  witnesses  of  a 

substance  of  his  evidence  be  true  or  false,  certain  character  under  that  course  of  ezmin. 

This  advantage  b  denied  to  our  mode  of  ez-  ination.    All  thb,  independent  of  the  benefit 

aroining  witnesses;  but  then  it  has  othett,  of  deliberstelv  weighing  and  comparing  the 

with  which  ezamhiatioiii^  of  witnesses  in  stories  told  by  diflbrent  witnesses."    1  Ad- 

open  Court  viva  voce  are  not  attended.    It  dams,  195. 

•cfibrds  us  an  opportanity  of  oonsidermg  ma^  (A)  Rap.  EecLComtn.  18. 

tarely  the  story  which  the  witness  has  told 
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f     ^'yii    1  T^E^cogniUoa  a(  the  depontioo,  which  k  cocfinned  *bj  the 
UiUitixUsA  iUii  AtnumiujQ  of  a  witness  who  had  been  exaskined  in  chieft 


afi/i  hmJ  %%gtitA  hiniiepositioD,  but  had  died  before  be  had  been 
or  tiXHutitttd  on  tt»e  interrogatories  of  the  a!  verse  party;  bat  il  was 
naid  that  the  de[K>sition  must  be  read  at  ttie  iicariog  of  the  caase,with 
maun  deductions,  l>ecause  it  was  possible  that  the  croas-examimtkm 
might  have  discredited  the  witness.(A)  So  a  deposition,  one  step  for- 
i\uiT  froffi  completion,  not  having  been  actually  signed  by  the  deceased 
witnesK,  was  admitted,  suliject  to  a  similar  abatement  of  credit.(t) 

(JroMB^examinatian  of  nitneiBesJ] — The  cross-examination  is  con- 
ducted by  interrogatories  addressed  to  the  adverse  witnesses,  and 
when  the  du|iosi(ion  is  complete,  the  witness  is  examined  upon  the 
interrogatories  delivered  to  the  examiner  by  the  adverse  proctor,  but 
not  disclosed  to  the  witness  till  after  the  examination  in  chief  is  con- 
cluded and  signed,  nor  to  the  party  producing  him  till  puUication 
pusses ;  and  each  witness  is  enjoined  not  to  disclose  the  interron- 
tories,  nor  any  part  of  his  evidence,  till  after  publication :  in  order 
that  the  party  addressing  the  interrogatories  may  be  the  better  pre- 
pared, the  proctor  producing  the  witness  delivers,  as  before  stated,  a 
dosignation  or  notice  of  the  articles  of  tbe  plea,  of  which  it  is  intended 
t(»  examine  each  witness  produced.(^)  The  general  rule  of  practice 
is  that  twenty-four  hours'  notice  shall  be  given  to  the  cross-examiniQg 
party  for  the  jiroparation  of  interrogatories ;  but  it  seems  that  on  a 
))roi)or  oaso  bomg  laid  before  the  court,  the  time  mav  be  extended  or 
nbridgod.(/)  Hut  a  list  of  witnesses  will  not  be  ordered  long  before 
the  time,  on  the  ground  that  the  party  applying  lives  voluntarilv 
abroad.(fii)  But  a  witness  has  not  necessarily  a  right  to  be  dismissed, 
bocauso  the  interrogatories  were  not  ready,  and  twenty-four  hours  had 
I  •ASIA  1  ^'^P'^^  ^^^^^  notice  to  the  adverse  party  of  the  *produo- 
I  -i  tion  of  the  witness.(n)    The  cross-examination  cannot 

tixtond  to  matter  not  boarins  on  the  issue  to  be  contradicted  by  other 
ovidoncu  in  order  to  discrciUt  the  witness  i(o>  nor  if  a  witness  answers 
Much  irrelevant  (|uostion  before  it  is  disallowed  or  withdrawn,  can 
ovidonoo  atWrwards  be  admitted  to  contradict  his  testimony  on  the 
oullutoral  iuattcr.(;i)  A  party  cannot  except  to  a  witness  by  contia- 
dioting  anawem  to  inton  oratories,  which  go  to  incidental  collateral 
matters  not  relevnnt«(</)  The  usual  course  of  practice  seems  to  be 
not  to  rt)|H>at  tht>  witne^  until  after  his  cross-examination,  but  that 
he  ou^ht  to  sign  hi^i  de(H>sition  as  soon  as  his  cross-examination  in 
ohief  is  tiitish^i,  and  mU  again  to  be  allowed  to  see  it,  any  material 
alteratioivi  n\ade  at  the  reijuest  of  the  witness  should  appear  from  tbe 
(mper.(r)  The  interrogatories,  by  way  of  cross-examining  tbe  wit- 
iK)4i«K>s,  art)  do|HvtittHi  in  the  registry  of  the  court  in  which  the  suit  is 

V^N  mi  X,  IdiUWry.  t   Fbill  ^CW:  M        (»)  fccrmr.  Wictt,!  Hif^.Ecd.  H.94. 
i\f^ikd  V,  ^iKv««  I  e.  \V«ML  414 ;  Ar%m^        v«-  ^^^ac«^  r  ik  mifaa.  i  fan,  1061 


xii.  ^  lOcC  H'oiiiM. :}  ^^iuk.  i  ml  13L 
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peodiDg  by  the  examiner,  to  whom  in  the  first  instance  they  are 
delivered,  and  an  office  copy  of  them  also  can  be  obtained  at  the 
conclusion  of  the  cause ;  but  in  general  a  private  copy  of  such  inter- 
rogatories is  furnished  by  the  proctor  after  publication  of  the  evidence 
taken  in  the  cause.has  been  decreed.(«) 

Answer  of  Wiiness.l — If  the  answer  of  a  witness  be  objected  to  for 
ihsuRiciency,  the  court  will  decree  a  monition  against  him,  to  answer 
the  interrogatories  explicitly ;  and  will  compel  him  to  do  so.(0  A 
witness  will  be  compelled  to  answer  ezpKcitty  as  to  whether  he  is  or 
is  not  responsible  in  some  way  for  the  party's  expenses,  on  whose 
behalf  he  is  examined.(u)  So  a  witness  upon  cross-examination  is 
compellable,  if  required,  to  produce  all  written  communications  made 
to  the  witness  by  the  solrcitor  or  agent  of  the  producent,  relative  to 
his  examination  as  a  witness  in  the  cause.(v) 

^Examination  de  Bene  Esse."] — The  ordinary  practice  |-  ^^^a  i 
of  the  ecclesiastical  court  does  not  allow  the  examination  ^  ^ 

of  witnesses  de  bene  esse.{x)  In  a  suit  for  restitution  of  conjugal 
rights,  and  to  establish  a  foreign  marriage,  the  court  allowed,  on  the 
ground  of  an  attempt  to  delay  the  proceedings,  the  witnesses  as  to 
such  marriage  to  be  examined  de  bene  esse  during  the  lon^  vacation, 
though  the  libel  was  not  admitted;  and  the  husband  had  appeared 
linder  protesr.(y)  Such  evidence  being  admitted  only  provisionally, 
left  it  open  to  every  legal  objection,  either  by  the  party  showing  irre- 
gularities in  the  examination,  or  the  inadmissibility  of  the  libel ;  and 
also  open  to  the  court  to  suppress  the  depositions,  and  to  direct  a  re- 
examination of  the  witnesses  if  an  opportunity  occurred. (z) 

Re'Examination.'] — The  re-examination  of  witnesses  is  not  abso- 
hitely  excluded,  but  allowed  with  great  jealousy.  The  court  refused 
to  accede  to  such  an  application,  made  on  the  ground  that  the  witness 
was  so  unwell  at  the  examination  that  his  memory  failed  him,  and 
consequently  that  his  conscience  compelled  him  to  wish  to  be  re- 
examined, where  it  appeared  that  such  witness  had  been  very  fully 
c^xamined,  and  concluded  his  deposition  in  the  strongest  terms.(q)  A 
witness,  who  had  been  repeated  and  dismissed  two  years  before,  was 
not  permitted  to  be  exammed  at  the  end  of  that  time  upon  an  article 
of  the  plea  which  she  had  not  been  designed  to  at  the  time  of  her 
production  as  a  witness,  and  which  consequently  she  had  not  been 
examined  upon  in  the  first  instance.(6)  After  publication  the  court 
will  not  allow  witnesses  to  be  re-examined  in  the  ordinary  mode,  on 
a  suggestion  that  the  examiner,  from  a  misconstruction  of  the  plea, 
has  improperly  rejected  evidence,  but  if  essential  to  justice  it  may 
direct  a  vtaa  voce  examination  in  open  court.((:)  The  court  refused 
to  allow  further  interrogatories  to  two  witnesses  who  had  been 

(f)  4  Cbitty'f  Pr.  166.  (v)  3  Addamt,  468. 

(0  1  Addaiii8,352i  2  Addamt,  466.  (x)  1  Lee,  S58;  2  Lee,  149. 422. 

(»)  Hudmn  ?.  Beauehamp,  1  Addamt,.  352.  (y)  HerbeH  ?.  Herbert,  2  Hagg.  Conf.  IL 

A;  peraoa  employed  by  one  of  the  partiea  aa  264.   See  3  Phill.  587. 

solicitor,  who  retain^  the  proctor  in  the  loit,  (x)  Herbert  ▼.  Herbert,  t  Phill.  R.  447. 

and  thereby  became  legally  liable  to  him  for  [a)  fUevee  ▼.  IZeevcf,  2  PhilL  R.  117 ;  lee 

ooets,  wai  held  to  be  incompetent  aa  a  wit-  1  Carteis,  427. 

sen  for  the  parties  employing  him.    Hurtd^  (6)  WUkinMon  ▼.  DaUon,  1  Addama,  339. 

kpj.Edwardi,  lCiirtei8,7&  (c) Ingram r.WyaU, I aMgg.Eod>K.iQO. 
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r  ^wn.^  n  examined  in  the  cause,  and  said,  that  if  the  *fact  soimht 
L  J  to  be  proved  was  material,  it  should  have  been  pleaded 

in  an  allegation ;  if  it  afiected  the  character  of  a  witness  it  should 
have  been  stated  in  an  exceptive  plea,  if  it  could  be  alleged  to  be 
matter  noviter  ad  natUiam  perventa,  the  court  could  have  judged  bow 
far  the  facts  were  or  were  not  material.((f) 

Excepting  to  the  Credit  of  Witnesses.] — Witnesses,  to  whose  gene- 
ral character  there  is  no  exception,  are  not  to  be  rejected  on  conjec- 
tures and  suspicions ;  but  where  a  witness  is  crossly  perjured,  no 
credit  in  law  can  be  given  to  his  teslimony.(e)  The  examination  and 
cross-examination  of  witnesses  is  kept  secret  until  publication  passes, 
after  which  either  party  is  allowed  to  except  to  the  credit  of  any  wit- 
ness upon  matter  contained  in  his  deposition.  The  exception  must  be 
confined  to  such  matter,  and  not  made  to  general  character,  for  that 
must  be  pleaded  before  publication,  nor  can  the  exception  refer  to 
matter  before  pleaded,  for  that  should  be  contradicted  also  before 

Eublication.  The  exception  must  also  tend  to  show  that  the  witness 
as  deposed  falsely  and  corruptly.  These  exceptive  allegations  are 
proceeded  upon,  when  admitted,  in  the  same  manner  as  other  pleas. 
They  are  not  frequently  ofiered,  and  are  always  received  with  great 
caution  and  strictness,  as  they  tend  more  conimonly  to  protract  the 
suit,  and  to  increase  expense,  than  to  afford  substantial  information  in 
the  cause.  It  is  always  however  in  the  power  of  the  court  to  allow 
further  pleadinz  in  a  cause ;  and  if  new  circumstances  of  importance 
are  unexpectedly  brought  out  by  the  interrogatories,  the  court  will, 
in  the  exercise  of  its  discretion,  allow  a  further  plea  after  publication. 
This  may  also  be  permitted  in  cases  where  facts  have  either  occurred 
or  come  to  the  knowledge  of  the  parly  subsequently  to  publication 
having  passed.(/)  There  may  also  be  exceptions  to  the  testimony  of 
a  witness  not  examined  on  the  principal  issue  in  th6  cause,  but 
examined  only  in  support  of  an  exception  to  the  testimony  of  a  wit- 
r  ^^2g  ^  ness.Cg")  It  is  a  principle  of  all  courts  whose  *proceed- 
^  -I  ings  are  regulated  by  the  civil  law,  that  all  facts  shall  be 

pleaded  and  proved  before  the  depositions  of  the  witnesses  are  seen, 
irom  the  danger  which  might  arise  from  the  fabrication  of  evidence 
to  meet  defects  of  the  case.  An  exceptive  allegation  must  not  merely 
show  slight  variations  in  the  testimony  of  witnesses,  but  it  must  show 
that  the  witnesses  have  wilfully  sworn  falsely;  it  must  overturn  their 
credit.  But  the  court  relies  more  on  the  evidence  to  be  collected  from 
the  substance  of  the  depositions  than  from  any  thing  usually  brought 
forward  in  an  exceptive  alle^ation.(A)  Exceptive  allei^ations,  ofiered 
after  publication,  are  strictt  juris,  because  the  proo^  having  been 
seen,  there  would  be  great  danger  of  perjury,  as  well  as  of  endless 
delays,  if  further  evidence  could  at  that  period  be  loosely  or  lightly 
received.  Facts  which  might  have  been  pleaded  in  contradiction  to 
the  pleas  before  publication  cannot  be  pleaded  in  contradiction  to  a 
witness.  The  true  object  of  an  exceptive  allegation  is  the  credit  of 
the  witness,  and  an  exceptive  plea  must  contain  a  clear  and  distinct 
contradiction  to  the  deposition,  and  be  capable  of  being  proved  by 

(d)  BvatiB  V.  Kmghi,  3  PhiH.  R.  4SS— 434        {g)  BaU  t.  BaU,  3  Addama,  10. 

(e)  HMng  r.  W^eUy,  3  Lee,  421.  {k)  VereUl  ?.  VereUt,  3  Pbill.  R.  145. 147. 
{/)  Rep.  EecL  Comm.  p.  18, 19.                  15V. 
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witnesses  so  as  to  show  that  the  witness  had  deposed  falsely  and 
corruptly.  The  exceptions  must  arise  out  of  the  depositions,  not  out 
of  the  general  character  and  conduct  of  the  witness.(t)  '  The  general 
rule  is,  that  the  character  of  a  witness  may  be  ^one  into  before  but 
not  after  publication.  The  facts  as  to  the  general  character  ought  to 
be  pleaded  to  when  the  responsive  allegation  is  given  in.(A)  Lord 
Stoweil  adopted  the  rule  that  an  exceptive  allegation  oflered  after 
publication  can  be  admitted  only  as  introductory,  and  being  so  the 
examiner  is  not  to  examine  upon  it(/)  An  exceptive  allegation  before 
publication  stands  on  the  same  footing  with  any  other  facts  in  the 
case.  The  admission  of  an  allegation  exceptive  to  the  general 
character  of  a  witness,  after  publication,  was  suspended  till  the  final 
hearing  of  the  cause,  in  order  that  if  the  evidence  in  the  cause  should 
be  then  so  *nicely  balanced,  that  the  court  should  be  in  r  ^eog  i 
doubt,  it  might  be  allowed  to  go  to  proof.(m)  ^  J 

A  witness  may  be  contradicted  after  publication  as  to  facts  to 
which  he  has  deposed,  these  facts  being  pertinent  to  the  issue  to  be 
tried,  unless  the  facts  so  deposed  to  shall  not  have  been  pleaded  in 
such  a  manner  as  to  have  enabled  the  party  to  contradict  them  before 
publication.  It  is  a  general  rule  in  the  ecclesiastical  court  that  facts, 
contradicted  in  an  exceptive  allegation  must  have  some,  though  not 
perhaps  a  very  strong,  bearing  upon  the  principal  Question.(n)  So 
specific  facts  cannot  be  pleaded  in  order  to  support  the  character  of 
a  witness's  testimony  who  has  been  impeached  on  the  ground  of 
general  bad  conduct.(o]f  For  although  such  an  investigation  might 
by  possibility  in  a  few  particular  instances  lead  to  the  elucidation  of 
truth,  courts  of  justice  cannot  adapt  their  system  to  a  few  extraordi- 
nary cases ;  the  great  object  to  be  sought  for,  is  that  mode  of  admin- 
istering the  law  which  may  produce  justice  in  the  great  majority  of 
cases  without  overwhelming  it  by  extravagant  expense  or  destructive 
delay.  The  court  will  not  delay  the  hearing  of  a  cause  on  an  affida- 
vit that  a  true  bill  has  been  found  against  a  material  witness  for  per- 
jury in  her  evidence  in  such  cause ;  and  it  is  doubtful  whether  even  a 
conviction  would  be  received  in  evidence.(p)  The  court  will  not 
admit  an  exceptive  plea  that  an  iiidictment  of  witnesses  for  perfury 
in  their  depositions  in  the  cause  pending  has  been  preferred,  and  a 
true  bill  found,  nor  delay  the  hearing  till  the  indictment  is  tried.(9)  A 

Elea,  alleging  the  conviction  of  a  witness  for  perjury,  may  sometimes 
e  admissible,  but  the  court  would  require  that  the  conviction  should 
not  have  proceeded  on  the  evidence  of  the  party  in  tlie  suit,  or  of  the 
alleged  particeps  criminis.{r) 

Examination  of  Witnesses  in  India  on  Parliamentary  Divorces.'}'^ 
*The  speaker  of  either  house  of  parliament  may  issue  his  r  _qq  -i 
warrant  to  the  judges  of  the  supreme  courts  of  judicature  *-  ^ 

(t)  3  Higgr.  EccL  R.  481,  483;  I  Hngg.  (o)  Lmnbeii  v.  Lambert,  1  Carteii,  7. 

Com.  R.  95,  o.  (p)  Kenrick  v.  Kemriek,  4  Hagg.  Ecel.  R. 

(k)  3  Phill.  373.  133;  TkurieU  v.  Beaumont,  1   Ding.  339 ; 

(0  1  Hugg.  Cons.  R.  98,  99,  n.                 '  Attorne^Oeneral  v.  Woodhead,  3  Pno^  3 ; 

(m)  Chupnan  ▼.  Par$on,  3  Phill.  R.  370 ;  BartUu  v.  FiekerurUl,  I  Coz,  15. 

see  Sam»on  v.  Cromwell,  it).  330 ;  Evane  ▼.  (9)  Maclean  ?.  Saelean,  3  Htgg.  EccL  R. 

Knight,  1  Addamt,  13&  601. 

(»)  TViMAtM  ?.  TWoofiioii,  I  Curteiat  (r)  Ibid. 
48S^. 
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in  the  East  Indies  for  tbe  examination  of  witnesses  in  India,  in  cases 
of  bills  of  diYorce.  Such  judges,  on  receipt  of  the  warrant,  are  to 
examine  witnesses^  Two  copies  of  such  examinations,  duly  certified, 
are  to  be  transmitted  to  the  speaker  of  either  house  of  parUament. 
The  jaJges  may  a^k  such  questions  and  require  such  further  witnesses 
to  be  prudoced  as  shall  be  necessary.  The  proceedings  upon  any  bUl 
of  divorce  pending  such  examinations  under  the  speaker's  warrant, 
are  not  discontinued  by  the  prorogation  or  dissolution  of  parUa- 
menL(5) 

Hearing  of  Uu  Cause.'] — The  evidence  on  both  sides  being  pub- 
lished, the  cause  is  set  down  for  hearing.  All  the  papers,  the  pleas, 
exhibits,  interrogatories  and  depositions,  are  delivered  to  the  judge, 
who  having  them  in  his  possession  i'or  some  days  before  the  cause  is 
opened,  has  a  full  opportunity  of  perusing  and  carefully  considering 
the  whole  evidence,  and  all  the  circumstances  of  the  case,  and  of  pre* 
paring  himself  for  hearing  it  fully  discussed  by  counsel. 

AU  causes  are  heard  publicly  in  open  court ;  and  on  the  day  ap- 
pointed for  the  hearing,  Uie  cause  is  opened  by  counsel  on  both  sides, 
who  state  the  points  of  law  and  facts  which  they  mean  to  maintain 
in  argument ;  the  evidence  is  then  read,  unless  the  judge  signifies  that 
he  has  already  read  it,  and  even  then  particular  parts  are  read  again, 
if  necessary,  and  t..e  whole  case  is  argued  and  discussed  by  the 
counsel. 

Judgment'] — The  judgment  of  the  court  is  then  pronounced  upon 
the  law  aiMl  lacts  of  the  case,  aud  in  discharging  this  very  responsible 
duty,  the  judge  pubhcly  in  open  court,  assigns  the  reasons  for  his  deci- 
sions, staimg  the  principles  and  authorities  on  which  he  decides  mat- 
ters of  law,  and  reciting  or  adverting  to  tbe  various  parts  of  the 
evidence  from  which  he  deduces  his  conclusions  of  facts;  and  thus  the 
matter  in  controversy  between  the  parlies  becomes  adjudged. 

Execuiion.] — The  execution  of  the  sentence,  in  case  there  be  no 
appeal  interposed,  is  completed  by  the  court  itself,  by  signing  a  sen- 
r  ^.^.  ^  tence  of  separation,  or  decreeing  a  marriage  to  *be  void, 
^  -1  according  to  the  nature  of  the  case,  or  remains  to  be  com- 

tiletod  by  the  act  of  the  party,  in  which  cases  execution  is  enforced 
»y  the  compulsory  process  of  contumacy^  significamt^  and  aUackr 

Taxation  of  Costs.] — The  question  of  costs  in  these  courts  is,  for 
llie  must  part,  a  matter  in  the  discretion  of  the  judge,  aecording  to 
th0  nature  and  justice  of  the  case ;  and  the  reasons  for  granting  or 
i«slUMing  costs  are  publicly  expressed  at  the  time  of  giving  the  judg- 
iimnu  It  is  true,  as  a  general  principle,  that  the  court  may  exercise 
U  discretion  with  respect  to  the  costs,  but  this  must  not  be  understood 
tu  mean  that  it  is  in  the  power  of  the  court  to  give  or  withhold  costs 
us  it  pleases,  but  it  means  that  costs  are  in  the  legal  discretion  of  the 
euurii  adhering  to  general  rules  and  former  precedents.(«)    If  either 

tarty  be  condemned  in  costs,  the  proctor  of  the  other  party  brings  in 
is  bill*    The  bill  is  referred  to  the  registrar,  who  is  attended  by  the 
fiiocturs  on  both  sides,  and  after  examining  the  bill  item  by  item,  be 


t;  /  a«a.  i  s.  101,  «.  1-4.  («)  fiMstt  t.  WhUmtn,  t  HtQ.  Eedr 
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allows  or  disallows,  or  modifies  the  several  charges,  according  to  the 
eslabh'shed  practice,  where  such  practice  exists,  and  in  other  cases 
according  to  the  reasonableness  of  each  charge ;  having  taken  ofl 
all  overcharges,  he  reports  to  the  judge,  in  open  court,  the  amount  of 
the  bill  as  allowed,  and  the  proctor  makes  oath  that  the  sum  reported 
has  been  necessarily  expended  by  or  on  behalf  of  liis  party.  If  no 
objection  has  been  offered  to  the  report,  the  judge  then  taxes  the  bill 
at  that  sum,  and  decrees  a  monition  for  the  payment  of  it ;  but  if  either 
party  is  dissatisfied  with  the  report  of  the  registrar,  on  any  item  of 
the  bill,  the  objection  may  be  brought  before  the  court  for  its  decision. 
The  regular  charges  are,  however,  so  well  known  and  established, 
and  the  registrars  of  the  several  courts,  who  are  acting  under  the 
sanction  of  an  oath  of  office,  are  so  experienced  and  respectable, 
being  generally  selected  out  of  the  body  of  proctors,  on  the  ground  of 
their  high  character  and  professional  knowledge,  that  an  exception 
to  their  report  as  to  costs  rarely  occurs.(x)  In  taxing  costs,  the 
expense  of  *the  monition  for  payment  is  always  added,  r  ^.m  1 
and  if  the  monition  is  not  obeyed  in  the  first  instance,  the  ^  ^ 

further  e;Kpense  seems  to  fall  by  a  just  and  even  necessary  conse- 
quence upon  that  party  by  whose  neglect  or  refusal  to  obey  in  the 
first  instance  it  has  been  incurred.(y)  The  court  will  not  direct  the 
deputy  registrar  to  allow  the  solicitor  of  a  party  who  has  a  new  proc- 
tor, to  be  present  at  the  examination  by  consent  of  the  bill  of  costs  of 
his  former  proctor,  such  an  attendance  being  unusual  and  unneces- 
sary to  the  purposes  of  justice.(z) 

Payment  of  Costs^  how  enforced.] — The  payment  of  the  costs  thus 
taxed  as  between  party  and  party  is  enforced  by  the  process  of  con- 
tumacy, signijicavitf  and  attachment ;  but  the  costs  incurred  by  a 
party  in  a  cause,  and  due  to  his  own  proctor,  cannot  be  taxed  by 
the  judge,  nor  the  payment  thereof  be  enforced  by  the  court ;  tiie 
proctor  must  recover  his  bill  of  costs  against  his  client  by  an  action 
at  law.(a) 

A  proctor,  registrar,  or  apparitor,  cannot  sue  in  the  spiritual  court 
for  his  fees,  nor  the  judge  commit  for  non-payment  of  them.(&) 

The  ecclesiastical  court  has  no  jurisdiction  to  decide  what  is  due, 
Dor  to  enforce  payment  with  respect  to  costs  between  proctor  and 
client,  incurred  in  a  contestecLsuit.  Even  in  common  form  business, 
in  which  the  proctor  is  acting  more  in  the  character  of  an  officer  of 
the  court,  and  for  which  there  is  an  established  table  of  fees,  and 
which  is  subject  therefore,  to  more  direct  control,  the  court  has  of  its 
own  authority  no  such  power;  but  where  costs  are  given  against  a 
party,  the  court,  in  order  to  carry  its  sentence  into  execution,  is 
empowered  to  tax  the  costs,  and  to  enforce  the  payment;  but  as 
between  proctor  and  client,  the  court  has  no  such  authority ;  it  can 
neither  decide  what  shall  be  received  nor  what  shall  be  paid,  nor  can 
it  enforce  payment.  The  proctor  can  only  recover  his  charees  by 
action  at  law,  when  he  must  prove  the  items  of  his  bill.    All  tnat  the 


(jr)  Rep.  Eccl.  Comm.  20.  (a)  Rep.  ofEccl.  Comm.  SO. 

(y)  2  Addamf,351.  (6)  Pollard  v.  Gerard,  Ld.  Raym.  703; 

(s)  P€9dle  V.  Evmmtt  1  Han.  Eool.  R.  Ptarmm  v.  Cammany  I  Donal*  ^9^  \  ^Jbiiuww^ 

684.  v.Lei,5>LQd.m 
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ecclesiastical  court  can  do,  is  upon  the  application  of  the  client,  to 
p  ^-gg  -I  '^fcr  the  bill  to  the  registrar  for  *examination.  The 
■-  -I  court  does  this  for  one  oftwo  purposes ;  first,  to  enable  the 

suitor  to  judge  what  he  will  pay  or  tender  before  bringing  the  matter 
into  a  court  of  law  by  refusal  of  payment ; — but  this  is  not  properly  a 
taxation  of  the  bill ;  the  registrar  does  not  report  the  bill  to  the  court; 
the  judge  does  not  tax  the  bill,  the  proctor  first  making  oath  that  the 
amount  reported  has  been  necessarily  expended ;  nor  does  the  court 
issue  a  monition  for  the  payment  of  the  sum  taxed.  It  has  no  such 
authority  between  proctor  and  clienL  The  reference  to  the  registrar 
is  merely  by  consent  and  in  aid  of  justice,  and  for  the  convenience 
of  suitors ;  and  neither  party  is  bound  as  to  the  amount  by  the  regi»> 
trar's  examination.(c) 

Costs  between  Husband  and  Wife  in  Matrimonial  Suits.] — In  suits 
instituted  either  by  the  husband  or  the  wife,  the  wife  is  a  privileged 
suitor  as  to  costs  and  alimony.((/)  The  principle  on  which  ibe  rule 
is  founded  is,  that  under  the  ancient  law  of  this  country  the  wife  is 
presumed  to  have  do  separate  fortune,  and  that  by  marriage  the  whole 
property  is  supposed  by  law  to  be  in  the  husband.  If  the  wife,  there- 
fore,  is  under  the  necessity  of  living  apart,  it  is  also  necessary  that 
she  should  be  subsisted  during  the  pendency  of  the  suit,  and  that  sba 
should  be  provided  with  the  means  of  defence.(€)  After  an  appear^ 
ance  has  been  given  on  the  part  of  the  husband,  and  a  libel  and  iasua 
confessing  the  marriage,  but  otherwise  contesting  the  suit,  the  cause 
in  ordinary  cases  is  arrived  at  that  stage  when  the  proctor  for  {he 
wife  usually  prays  costs.  Where  the  foundation  of  the  rule  is  taken 
away,  the  rule  itself  ceases.  Therefore,  where  the  wife  has  an 
income  competent  to  her  support,  and  the  maintenance  of  the  suit,  she 
is  not  a  privileged  suitor.  The  general  rule  is,  that  the  husband  must 
pay  the  costs  incurred  by  the  wife  in  a  suit  for  a  divorce.  The  costs 
of  the  wife  were  directed  to  be  taxed  against  the  husband,  although 
the  wife  had  a  separate  income  of  236/.  per  annum,  the  husband  beiB|r 
a  captain  in  the  navy,  having  an  income  averaging  when  employed 
r  »gg.  1  510/.  a  year,  there  being  no  *rule  for  apportioning  costs 
y  ^  between  the  husband  and  wife,  where  the  income  of  both 

is  small.(/)  To  relieve  the  husband  from  the  payment  of  the  wife'it 
costs,  it  must  appear  that  the  wife  has  %n  income  correspondent  to  her 
own  expenses  and  the  necessary  expenses  of  the  suit,  for  both  must 
appear.(g')  The  circumstances  of  the  wife  living  with  her  mother 
does  not  alter  the  case,  for  the  mother  is  not  bound  to  maintain  her.(4) 
In  matrimonial  suits  the  general  rule  is,  that  the  wife  has  a  right  to 
have  her  costs  taxed  at  all  times.(t)  The  object  of  the  law  in  per- 
mitting a  taxation  de  die  in  diem  must  obviate  any  inconvenience 
or  delay  that  might  otherwise  arise  in  the  progress  of  the  cause,  from 
the  wife's  want  of  funds  to  meet  the  costs.  But  where  a  suit  by  the 
^ife  against  the  husband  had  abated  by  the  wife's  death,  the  court 

(e)  By  Sir  John  Nicholl,  Peddle  v.  ThOer,  204. 

3  Hajrir.  Eccl.  R.  p.  287,  288;    PeddU  v.  (/)  Bfleher  v.  Beleker,  1  Carteii,444. 

EfMtu,  1  Hagg.  Eccl  R.  (i84;  CheaU  V.  (i)  Davit  v.  D^vU,  citod  S  Hagf.  Cooi. 

CkeaU,  ib.  375.  R.  203 ;  i  CurteK  44S. 

(d)  FUggermld  v.  FUtgertld,  1  Lee,  649;  (A)  Beevmr  t.  Beevor,  3  PhilL  S.  SS4. 

Mf^  r.  Bir^  ib.  909.  ^i)  ik  862. 
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reAisod  at  the  petition  of  the  proctor,  whose  appointment  was  extinct, 
to  direct  the  costs  incurred  by  the  wife  to  be  paid  by  the  husband.(ft) 
Costs  were  taxed  de  die  in  diem  between  husband  and  wife,  though 
she  had  a  separate  inconie.(/) 

Cifsts  where  Wife  has  Separate  E$tate.] — In  a  suit  for  restitution  of 
conjugal  rights,  the  wife  having  a  separate  property  of  her  own,  is 
liable  to  pay  her  own  costs.(m)  When  the  wife  has  separate  means, 
which  the  court  deems  sufficient  for  her  defence  and  subsistence,  she 
is  not  entitled  to  alimony  nor  costs  during  suit ;  she  then  stands  on 
the  common  footing  of  a  litigant  party,  and  on  proving  her  case  has 
a  prima  facie  right  to  costs.  It  is,  however,  discretionary  with  the 
court,  on  a  consideration  of  all  the  circumstances,  to  relax  the  rule.(n) 
Where  the  facts  were  that  the  wife  had  the  enjoyment  of  160/.  a  year, 
9nd  the  husband  could  only  do  occasional  duty  as  a  clergyman,  was 
frequently  prevented  from  that  by  illness,  and  had  no  income  or  prop- 
erty whatever,  neither  costs  nor  alimony  were  allowed  in  a  suit  of 
separation  by  reason  of  cruelty  and  adultery  brought  by  the  M^ife 
against  *the  husband.(o)  So  where  there  was  almost  an  r  ^.3^  -1 
equality  in  the  income  of  the  parties,  and  the  property  of '-  ^ 

the  wife,  which  had  been  dissipated,  was  done  so  with  her  assistance, 
the  court  rejected  an  application  on  the  part  of  tht^wife,  in  a  suit 
brought  by  her  husband  for  adultery,  that  she  might  be  allowed  to 
have  her  costs  taxed  against  the  husband  during  the  proceedings.(p) 
A  question  of  this  kind  was  lately  discussed ;  the  estates  of  the  hus- 
band were  considerable,  but  much  encumbered ;  he  had  however  an 
iQCome  mi^ch  greater  than  the  separate  income  of  his  wife,  which  was 
derived  from  several  sources.  No  application  for  alimony  or  costs 
had  been  made  in  the  courts  below,  i.  e.  in  the  Consistory  Court  of 
London,  or  the  Arches  Court  In  the  Court  of  Delegates  three  bilb. 
of  costs  were  brought  in,  and  the  proctor  for  the  wife  prayed  to  be 
heard  on  taxation.  An  act  on  petition  was  ffone  into,  and  the  court 
finally  acceded  to  the  prayer  of  the  wife,  so  far  only  as  regarded  the 
costs  in  the  High  Court  of  Delegates;  but  it  was  generally  understood 
tiiat  the  judges  were  much  divided  in  opinion  on  the  subject.(9) 

It  seems  that  it  would  be  competent  to  the  judge,  in  a  case  of  gross 
fraud,  to  condemn  the  asserted  wife  in  costs,  at  tne  termination  of  the 
surt.(i*)  This  was  done  in  a  case  where  the  costs  were  prayed  in  the 
libel,  and  the  marriage  was  declared  void  on  the  ground  of  fraud 
practised  upon  a  person  of  great  imbecility  of  mind.(s)  The  court 
refused  to  tax  the  costs  of  the  wife  against  the  husband,  where  he 
wa^ possessed  of  no  property  whatever,  and  had  been  shortly  before 
discharged  from  prison  by  an  order  of  the  Insolvent  Debtors'  Court,' 
although  the  husband  was  not  proceeding  in  forma  pauperisp  but' 


{ky  CHmU  r.  CkeaU,  1  Hagf  .  EocL  R.       {p)  WiUvm  ?.  Wt/nm,  9  Hagy.  Com.  lU 

37  5*  2(13 

(0  WettmetUk^  ▼.   WeMtrntatk^  U  Hagg.        (9)  We$tm§utkw.  Wf ftmetffA,  cUaa  S  l«e» 

EccL  R.  Sappl.  133.  93,  n.  (a). 

(m)  Holmes  ▼.  lUmes,  2  Lee,  90.  (r)  1  Lee'a  R.  311,  n.  ta). 

(II)  D'AguUmr  ?.  ITAgmUmr,  1  Hafg.        «)  Fortmoutk  v.  PoriMmmOh,  1   Hagg. 

Eccl  R.  7^.  EecL  R.  365.  374;  ante,  pp.  la^iStf.     ISm 


(0)  Dum$  T.  Dmm§^  3  Hagg.  Cons.  R.    3  Addaiiuh63,^l. 
304,11. 
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declined,  at  his  prayer,  to  fix  any  day  for  the  hearing  of  the  cause,  the 
wife  insisting  upon  the  previous  payment  of  costs.(i) 

Security  for  Costs.'] — In  all  cases  the  court  may  upon  application 
r  ^-gg  1  made  to  ii  direct  security  for  costs  to  be  given  by  •either 
L  J  or  all  of  the  parties.(t/)     The  wife  cannot  as  a  matter  of 

course  enforce  this  rule  in  a  matrimonial  suit;  and  in  a  suit  for.  sepa- 
ration for  the  husband's  adulteryj  the  court  will  not  direct  the  hus- 
band to  give  security  for  costs,  on  suggestion,  unsupported  by  affida- 
vits, that  he  was  going  abroad.(2:) 

Appeal  in  respect  of  Costs^ — Whether  an  appeal  will  or  will  not 
lie  from  costs  alone  has  occasionally  been  discussed  in  the  ecclesias- 
tical courts.  There  are  dicta  both  ways,  and  perhaps  different  rules 
in  different  jurisdictions.  The  result  of  the  cases  is,  that  there  is  no 
absolute  rule,  that  the  question  is  mixed  up  with  and  must  depend  on 
the  whole  circumstances;  such  appeals,  however,  are  much  discour- 
aged, especially  where  they  are  of  trifling  amount,  and  evidently 
vexatious.(2/)  Costs  in  the  courts  below  were  not  allowed  to  be  taxed 
in  the  Court  of  Appeal  as  between  husband  and  wife,  or  before  sen- 
tence as  between  party  and  party.(2)  On  an  appeal  from  a  grievance, 
the  court  of  appeal  cannot  enforce  the  payment  of  the  costs  incurred 
in  the  inferior  ceurt.(a) 

It  is  the  policy  of  the;  law  to  protect  both  parties — respondents  as 
well  as  appellants — from  useless  litigation ;  and  no  party  should  be 
excited  to  appeal  without  the  ordinary  check  at  least  of  his  own  costs, 
and  possibly  those  of  the  respondents.  The  court  therefore  will  dis- 
countenance an  agreement  on  the  part  of  the  proctor  to  accept  only 
disbursements  from  his  client  as  an  inducement  to  appeal.(6) 

Of  Appeals^ — Every  subject  has  a  right  to  appeal,  and  every  supe- 
rior court  enabled  by  law  to  hear  and  determine  such  appeal  is 
obliged  to  receive  the  same,  and  after  such  appeal  duly  made,  the 
r  *'i^7  1  ^'^f®''*^''  court  is  restrained  from  proceeding  *aDy  further 
»■  J  in  the  cause.(c)    The  consistory  .court  of  each  archbish- 

op, and  every  bishop  of  every  diocese  within  this  realm,  is  holdea 
before  the  bishop's  chancellor  in  the  cathedral  church,  or  before  his 
commissary  in  places  of  his  diocese  far  remote  and  distant  from  the 
bishop's  consistory.  The  bishop's  chancellor  or  his  commissary  is 
the  judge,  and  from  his  sentence  an  appeal  lies  by  stat.  24  Hen.  8,  c 
12,  to  the  archbishop  of  each  province  respectively.(c/)  The  diocesan 
courts  take  cognizance  of  all   matters   arising  locally  within  their 


(f)  Vf§Xktr  ▼.  WMtr^  1  Curtcif,  564.  convenience  ongbt  to  give  way.**  See 

(tt)  Order  of  Court,  3d.  Seas.  Hil.  Term,  man  v.  JSTent,  1  Br.  C.  C.  141.    See  ~ 

1830,  ■.  13,  2  Hagg.  EccL  R.  p.  zvi.  ou  Coats,  1 63. 189. 192, 193. 

(x)  TVirton  ?.  Twion^  3  Hagg.  EccL  R.  {%)  Wealmeath  v.    HecXmeatA,  3   Hagg. 

345.  Eccl.  R.  Suppl.  133. 

(y)  Uoyd  V.  Poole,  3  Hagg.  Eccl.  Rep.  (a)  BrtBCO  v.  Briseo,  3  Phill.  R.  38. 

477.    The  rule  in  courts  of  equity  is,  that  (6)  FeddU  v.  TUUr,  2  Hagg.  £ccL  R. 

an  appeal  for  costs   merely  is   not   to  be  292, 293. 

strictly  adhered  to,  if  a  sound  distinction  can  (c)  4  Inst  340. 

be  made;  Owen  v.  Griffiths^  1  Vcs.  Sen.  250,  «/)  The  two  new  sees  of  Manchester  and 

in  which  Lord  Hardwicke  said,  "  Yet  if  it  Rippon  are  subject  to  the  metropolitan  joris- 

wcre  to  be  laid  open  generally,  that  an  appeal  diction  of  the  archbishop  of  York.    Sie  6  & 

might  be  fur  costs,  it  would  cause  that  geno-  7  Will.  4,  c  77. 
rd  inconvenience  to  which  a  patlicuW  ia- 
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respective  limits,  with  the  exception  of  places  subject  to  peculiar 
jtiri8dictioQ.(e)  They  may  decide  all  matters  of  spiritual  discipline, 
and  ihey  may  declare  marriages  void,  pronounce  sentence  of  separa- 
tion a  mensa  et  ihorOf  try  the  right  of  succession  to  personal  prop- 
erty, and  administer  the  other  branches  of  ecclesiastical  law.(/) 

Order  of  Appeal.'] — In  maintenance  of  the  ancient  law  of  the  land, 
and  the  slatutes(g')  often  made  to  support  it,  the  stat.  24  Hen.  8,  c.  12, 
declared  that  all  causes  of  matrimony  and  divorces  should  be  heard 
and  finally  determined  within  the  king's  jurisdiction  and  authority 
and  not  elsewhere,  notwithstanding  any  inhibitions,  appeals,  or  other 
process  from  the  see  of  Rome  or  elsewhere.  The  order  of  appeal 
"was  directed  to  be  in  the  following  manner :  from  the  archdeacon  or 
his  official  to  the  bishop  of  the  diocese,  from  the  bishop  or  his  com- 
missary to  the  archbishop  of  the  province,  from  the  archdeacon  of 
any  archbishop  or  his  commissary  to  the  court  of  arches  or  audience 
of  the  same  archbishop,  and  from  the  court  of  arches  or  audience  to 
the  archbishop  of  the  same  province.  All  these  respective  appeals 
were  to  be  within  fifteen  days  after  judgment  or  sentence,  and  such 
as  were  before  the  archbishop  were  to  be  determined  without  any 
further  appeal.(A)  But,  as  we  shall  presently  see,  there  is  a  further 
appeal  to  the  privy  council.(z) 

*Though  the  regular  appeal  from  a  jurisdiction  not  r    ^-qq    -i 
peculiar  but  subordinate  is  to  the  diocesan,  yet  if  the  judge  ^  ^ 

of  the  subordinate  and  diocesan  courts  be  the  same  person,  the  appeal 

{€)  See  pcwt,  p.  538.  540.  iball  have  and  exercise  fall  and  eqaal  joris. 

(/)  Rep.  E^l.  Comm.  ]2.  diction  within  their  reapectiTe  orcbdeacoiu 
{g)  See  ReeTea*a  Hist  of  Law,  vol  ii.  157.    riea,  any  usage  to  the  contrary  noiwithatand- 

376.  379 ;  vol.  iii.  162. 1 64.  ing. 

{k)  34  Hen.  8,  c.  12,  sa.  5-8.  The  stot  6  &,  7  Will.  4,  c.  77;  a.  SO,  after 

(t)  See  post,  p.  544.     In  parsuance  of  the  reciting  that  it  may  be  expedient  to  conaider 

recummendations  of  the  ecclesiastical  com-  the  state  and  jurisdiction  ofall  the  eccleaiaa- 

miMioiiers  for  England,  contained  in  Uieir  tical  courts  of  England  and  Walea,  enacts, 

several  reports,  dated  17  March,  1835;    4  that  nothing  therein  contained,  nor  any  or- 
March,  20  iMay  and  24  June,  1836,  provi. '  dcr  in  council  made  under  that  act,  either  for 

sions  are  in  progress  for  alterinp^  the  bound*  altering  the  limits  of  either  of  the  existing 

of  several  dioceaes.    The  ecclesiastical  com-  provinces,  or  the  boundaries  of  any  existing 

missioners  of  England  may  bring  schemes  diocese  or  archdeaconry,  or  for  uiiiUn^  any 

before  the  king  in  council  for  carrying  into  existing  sees,  or  for  creating  any  new  btshop- 

efiect    these    recommendations,    and    auch  ric  or  archdeaconry,  or  for  appointing  any . 

commissioners  are  authorised  to  propose  that  registrar,  or  for  any  other  purpose  whatever, 

all  pariahea,  churches  or  chapelrics,  which  shall  for  one  year  ader  the  passing  of  that 

are  locally  situate  in  any  diocese,  but  subject  act,  or  if  parliament  should  be  then  sitting, 

to  any  peculiar  jurisdiction,  other  than  the  till  the  end  of  the  then  session  of  parliament, 

jurisdiction  of  the  bishop  of  the  diocoKC,  in  in  any  maimer  affect  the  jurisdiction,  power 

which  the  same  are  locally  situate,  shall  be  or  authority  of  any  or  either  of  the  existing 

only  subject  to  the  jurisdiction  of  the  bishop  ecclesiastical  courts  in  England  or  Wales,  or 

of  the  diocese,  within  which  such  parishea,  the  extent  or  limits  thereof;  but  that  durinj^ 

churches,  or  chapclries  are  locally  situate.    6  such  period  as  last  aforesaid,   every  such 

6l  7  Will.  4,  c.  77,  s.  10.  Such  schemes  may  court  shall  continue  in  all  matters  whatsoever 

be  ordered   in  council  to  be    carried  into  arising  within  its  present  limits  to  exercise 

effect,  registered  and  gazetted,  and  when  re-  the  same  jurisdiction  as  theretofore  by  law 

gistered  and  gazetted,  such  orders  shall  have  allowed.    These  temporary  provisbns  have 

full   effect  for  all  purposes.    Copies  of  the  been  continued  from  time  to  time,  and  are 

orders  are  to  be  laid  before  parliament    6  Jl  now  extended  until  the  Ist  August,  1840; 

7  Will.  4,  c.  77,  as.  12, 13,  14, 15.  and  if  parliament  shall  be  then  sittin?,  until 

By  6  dL  7  Will  4,  c.  77,  s.  19,  all  arch-  the  end  of  the  then  session  of  parliame.it.  2 

deacons  throughout    England    and    Wales  &  3  Vict  c.  55,  s.  1. 

Algust,  1841.— 2  B 
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may  be  per  stJium  to  the  metropolitaD,  but  the  reason  mast  appesf 
by  the  formal  instruments  in  the  cause ;  for  if  the  bishop  thinks  fit  to 
appoint  the  same  individual  to  both  offices*  they  must  be  consideced 
as  consolidated  and  merged,  otherwise  the  absurdity  and  extreme 
inconvenience  of  appealing  from  the  same  person  to  the  san^e  person 
would  be  introduced.(ft) 

Different  Kind  of  PccuUar$.'\ — The  court  of  peculiars  is  a  branch 
of  and  annexed  to  the  Court  of  Arches.  It  has  jurisdiction  over  all 
r  ♦'I'^Q  1  ^^^  parishes  dispersed  through  the  province  *of  Canter- 
■-  -*  bury  in  the  midst  of  other  dioceses,  which  are  exempt 

from  the  ordinary's  jurisdiction  and  subject  to  the  metropolitan 
only.(/)  In  the  other  peculiars,  the  jurisdiction  is  exercised  by  com- 
missaries, from  whose  sentence  an  appeal  lies  to  the  Court  of 
Arche&(m)  The  very  term  peculiar  supposes  an  exemption  from 
ordinary  jurisdiction,  reculiars  are  exempt  jurisdictions,  not  because 
they  are  under  no  ordinary,  but  because  they  are  not  under  the  ordi- 
nary of  the  diocese,  but  have  one  of  their  own.(n)  There  are  three 
sorts  of  peculiars. 

1st.  Royal  peculiars,  which  were  anciently  exempt  from  the  juris- 
diction not  only  of  the  diocesan,  but  of  the  archbishops  also,  and 
which  were  immediately  subordinate  to  the  see  of  Rome  until  placed 
under  the  jurisdiction  of  the  crown  by  stat.  24  Hen.  8,  c.  12,  and  all 
appeals  from  them  were  formerly  directed  to  the  court  of  delegate8,(o) 
and  now  to  the  privy  council.(p) 

2d.  The  second  sort  of  peculiars  are  those  in  which  the  bishop  has 
no  concurrent  jurisdiction,  and  are  exempt  from  his  visitation^  These 
have  their  appeals  directly  to  the  archbisnop,  and  not  to  the  diocesan, 
within  the  circle  of  whose  diocese  they  are  locally  8ituated.(9) 

Where  an  archdeacon  has  a  peculiar  jurisdiction,  be  is  totally 
exempt  from  appeal  to  the  bishop,  and  is  not  bound  by  the  stat.  24 
Hen.  8,  c.  12,  which  applies  to  the  ordinary(r)  cases  of  archdeacons 
presiding  in  jurisdictions  lA^here  they  are  subject  to  the  superior  juris- 
diction of  the  bishop,  and  not  to  cases  of  peculiars.(5)  By  the  gene- 
ral law,  the  appeal  from  a  peculiar,  and  more  especially  from  the. 
peculiar  of  a  dean  and  chapter  having  exclusive  jurisdiction  to  hear 
and  determine  all  causes,  without  any  concurrent  jurisdiction  what- 
ever, and  being  exempt  from  the  visitation  of  the  diocesan,  lies  to  the. 
court  of  the  archbishop.  An  appeal  from  the  dean  and  chapter  of 
r  ^r  .^  -|  Exeter  lies  to  the  Court  of  Arches,  and  not  to  tlio  *Con- 
•^  ^  J  sistory  Court  of  Exeter.(<)  We  have  already  adverted 
to  the  proposed  alterations  of  the  boundaries  of  ecclesiastical  juris- 
dictions, but  any  peculiar  belonging  to  either  of  the  archbishops  on  the 
Idtb  August,  1836,  except  as  may  be  otherwise  provided  by  any  order 
in  council  made  under  tnat  act,  remains  subject  to  the  same  authority 

(Jlr)  Btare  v.  Jaet^,  2  Hagg.  Eccl.  R.  257.        (o)  3  PhilL  R.  245. 
Sco  Cart  v.  MarnK  Str.  iObO ;  Lre'B  caie,        (p)  See  post,  p.  544. 
Cartb.  169;  1  Burn*8  Eccl  Law,  dtb  ed.  p.        (9)  3  Phill.  R.245. 
60.  (r)  RobinMon  v.  Goditib^  1  Raym.  123 ; 

(/)  3  Bl.  Comio.  65.  Gibs.  Cod.  1036. 

(m)  I  Phill.  R.  202,  n.  («)  Parham  v,  TempUr,  3  PWU.  R.  243. 

(n)  Ayliffo  Parer.  417  j  Gibs.  Cod.  1050;        {t)  Parham  v.  TempUr,  3  Phill  R.  223; 

'^oJ.  Abr.  11  Blod.  6. 
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i(hd  jurisdiction  as  berore.(tt)  Appeals  do  not  lie  from  one  co-ordi- 
naie  to  another,  but  frotn  a  subordinate  to  a  superior  authority.  If 
the  bishop  appoint  a  commissary  for  the  more  remote  and  distant 
parts  of  an  extensive  diocese,  who  is  called  Commissarius  Fhraneus, 
the  appeal  will  not  lie  from  such  commissary's  decree  to  the  chancel- 
lor of  the  consistorial  court  of  the  diocese,  but  immediately  to  the 
metropolitan  court.(a:) 

3d.  There  is  a  third  description  of  peculiars  which  is  subject  to  the 
bishop's  visitation,  and  liable  to  his  superintendence  and  jurisdiction, 
in  these  the  appeal  lies  from  the  peculiar  to  the  diocesan.(y) 

Court  of  Arches.] — The  Court  of  Arches  is  chiefly  a  court  of  appeal 
from  the  courts  of  the  several  bishops  or  ordinaries  within  the  province 
C)f  Canterbury,  and  its  appellate  jurisdiction  extends  to  all  causes  or 
saits  relative  to  wills,  intestacies,  tithes,  church  rates,  marriages,  and 
other  fnatters  cogtiizable  in  these  courts.(z)  It  has  no  jurisdiction  to 
determine  the  allowance  to  be  made  for  the  maintenance  and  edaca- 
tion  of  mfnors.(a) 

This  court  has  no  jurisdiction  to  cite  generally,  except  in  the  cases 
Reified  in  the  statute  23  Hen.  8,  c.  9,(6)  upon  which  the  jurisdiction 
of  this  court  is  entirely  settled. (c)  An  *ordinary,  com-  r  ^- .,  -■ 
Miissary,  or  oflicial,  or  other  judge  offending  against  this  *•  -' 

statute  is  liable  to  double  damages  and  costs,  and  a  forfeiture  of  10/. 
for  every  person  cited,  one-half  to  go  to  the  crown  and  the  other  to 
the  party  suing  for  it.(dt) 

(a)  Sut  6  dD  7  Will  4,  e.  77,  ■.  St.    See  caHed  to  a))iMtr  and  answer,  (33  Han.  8,  c. 

ante,  {».  538,  n.  9,  s.  2.) 

(jB)  4  Inst  338;  Parham  v.  TempUr^  3        And  except  alao  it  shall  be  bv  or  upon 

^ill.  R.  244.  matter  or  cauae  of  appeal,  or  for  other  lawful 

(y)  Parkam  t.  TempUr^  3  Phill.  R.  246 ;  cause,  wherein  any  party  ahall  find  himself 

see  Johnson  t.  Lee^  Skinii.  R.  589.  or  herself  grieved  or  wronged  by  the  ordi- 

(x)  Report  of  oomraissioners  to  inquire  nary,  judge  or  judges  of  the  diocese  or  joris- 

into  courts  of  joiaice,  i>6th  May,  1823,  p.  4,  diction,  or  by  any  of  his  substitutes,  omcers, 

cited  1  f  iagg.  Eccl.  R.  4.  or  ministers,  after  the  matter  or  cause  there 

(a)  sFleet  v.  Holmet^  2  Lee*s  R.  140.  first  commenced  and  begun  to  be  showed  unto 

(6)  Hughes  V.  Herbert^  2  Lee*s  R.  287.  the  archbishop  or  bishop,  or  any  other  having 

Sec  94th  cjnon,  GiUs.  Cod.  1050.  peculiar  jurisdiction,  within  whose  province 

(c)  BuiUr  V.  Dolben,  2  Lee's  R.  316.  the  dioccSo  or  place  peculiar  is ;  or  in  case 

That  no  manner  of  person  shall  be  from  that  the  bisliop  or  other  immediate  judge  6r 

henceforth  cited  and  summoned,  or  other-  ordinary  dare  not,  nor  will  not,  convent  tho 

wise  called  to  appear  by  himself  or  herself,  party  to  be  sued  before  him  (see  CotUrill  v. 

or  by  any  procurator,  before  any  ordinary,  Maee^  3  Hagg.  B^cL  R.  747) ;  or  in  case  that 

archdeacfjn,    commissary,    official,  or  any  the  bishop  of  the  diocese,  or  the  judge  of  the 

other  judge  spiritual,  out  of  tlie  diocese  or  place  within  whose  jurisdiction  or   before 

peculiar  jurisdiction,  where  the  person  which  whom  the  suit  by  this  act  should  be  com- 

■Jiall  be  cited,  summoned,  or  otherwise  (as  menced  and  prosecuted,  be  party  directly  or 

is  aforesaid)  called,  shall  be  inhabiting  and  indirectly  to  the  matter  or  cause  of  the  same 

dwelling  at  the  time  of  awarding  or  going  suit;  or  in  case  that  any  bishop,  or  any  in- 

iprth  of  the  same  citation  or  summons ;  ex-  ierior  judge  having  under  him  jurisdiction  in 

cept  that  it  shall  bo  for,  in,  or  upon  any  of  in  his  own  right  and  title,  or  by  commiifsion, 

the  cases  or  causes  hereatler  written ;  that  is  make  request  or  instance  to  the  archbishop, 

to  say,  for  any  spiritual  offence  or  cause  bishop,  or  other  superior  ordinary  or  judge 

committed  or  done,  or  omittrd,  forslewed,  or  to  lake,  treat,  examine,  or  determine  the 

neglected  to  be  done  contrary  to  right  or  matter  before  him,  or  his  substitute,  and  that 

duty  by  the  bishop,  archdeacon,  commissary,  to  be  done  in  cases  only  where  the  law  civil 

official,  or  other  persons  having  spiritual  or  canon  doth  affirm  execution  of  such  re* 

jurisdiction,  or  being  a  spiritual  judge,  or  by  quest  or  instance  of  jurisdiction  to  be  kwM 

any  other  person  or  persons  witnin  the  dio-  or  tolerable,  (Ibid.  a.  3.) 
cese  or  other  jnridiction,  whereuoto  he  or        (jd)  23  Hen.  8,  c  9,  s.  3. 
she  shall  be  cited  or  otherwise   lawfully 
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Letters  of  Request.'] — The  Court  of  Arches,  by  statute  23  Hen.  8,  c. 
9,  is  empowered  to  take  original  cognizance  by  virtue  of  letters  of 
request,  of  such  causes  as  the  civil  and  canon  law  allowed  the  inferior 
judge  to  devolve  to  the  superior,  which  are  those  that  are  called 
arduous  causes,  of  which  matrimonial  causes  were  always  esteemed 
the  chief;  the  statute  vested  the  power  of  devolving  in  the  judse, 
*  without  mentioning  consent  either  of  the  bishop  or  parlies — in  fact  the 
bishop's  consent  was  never  required ;  and  if  the  party's  consent  bad 
ever  been  deemed  necessary,"  there  hardly  could  be  a  cause  com- 
menced in  that  court  by  request,  for  the  defendant  almost  constantly 
desires  as  many  opportunities  of  appealing  as  possible  for  delay.  As 
to  the  discretion  of  the  Arches  Court,  whether  it  shall  accept  or  refuse 
r  *542  1  ^^^^^^^  ^f  request  when  *granted  by  a  proper  judge,  the 
■•  ■'  delegates  held  in  the  case  of  Felling  v.  lf'histon{e)  that 

the  dean  of  the  arches  was  bound  to  receive  them  ex  debiio  justitiaf 
but  that  it  was  in  the  discretion  of  the  inferior  judges  whether  they 
would  grant  them.  Letters  of  request,  offered  by  two  ecclesiastical 
judges  conjointly,  are  not  invalid  on  that  account.(/) 

Letters  of  request  ordinarily  lie  where  the  appeal  lies,  and  for  this 
reason : — The  judge  who  signs  them,  by  so  doing,  waiving  or  remit- 
ting his  own  court,  (which  is  all  that  he  can  do),  the  jurisdiction 
which,  generally  speaking,  at  once  alone  attaches,  is  that  of  the 
appellate  court.  Thus  from  all  peculiars  (i.  e.  places  exempt  from 
episcopal  jurisdiction,)  both  appeals  and  letters  of  request  lie  at  once 
to  this  the  Metropolitan  Court ;  for  it  is  the  jurisdiction  of  this  court 
F  *548  1  ^^^^  ^^  *once  alone  attaches  in  those  cases.  For  instance, 
^  J  where  an  archdeacon,  who  has  a  peculiar,  waives  or 

remits  his  court,  there  is  no  other  court  which  can  take  cognizance 
of  the  cause  than  this  the  Court  of  Arches ;  to  which  accordingly 

(e)    1  Com.  Rep.  190 ;  i  Gibs.  1007,  in  from  tlie  able  assistance  they  can  have  of 

which  case  the  refusal  of  a  citation  iR  a  libel  counsel  in  the  said  arches  court  of  Canter- 

of  heresy  was  holden  to  be  a  good  ground  of  bury,  but  as  tlie  same  will  be  also  a  more 

appeal  to  the  delegates.  ready  and  expeditious  way  for  the  bearing 

J  vi/i.f ..  Right  Honourable ,  doctor  of  law,  offi- 

Whereas  A.  B^  of  the  parish  of ,  in  citS  principal  of  the  said  arches  court  of 

the  county  of  Middlesex,  in  the  diocese  of  Canterbury,  to  decree  a  citation  or  decree  to 

London,  Esq.,  doth  intend  to  commence  and  issue  under  seal  of  the  said  arches  court  of 

prosecute  against  his  wife,  E.  of  the  same  Canterbury,  at  the  instance  of  the  said—, 

parbh  of ,  and  county  of ,  and  dio-  and  thereby  to  cite  her  the  said to  ap- 

cese  of ,  a  certain  cause  or  suit  of  di.  pear  personally  before  him   or  his  tawfiil 

vorce  or  separation  from  bed,  board,  and  surrosate,  or  other  competent  judge  in  this 

mutual  cohabitation  by  reason  of  adultery  behalf,  and  answer  to  the  said        ■    in  hit 

by  her  the  said  E.  committed,  and  for  that  aforesaid  cause  or  suit  of  divorce  hv  reason 

purpose  hath  requested  me  the  worshipful  of  adultery,  and  to  hear  and  finally  deter- 

^ ,  Vicar  General  of  the  Right.ReT.  Father  mine  the  said  canse  according  to  law.     In 

in  God,  — — ,  by  divine  permission  Lord  Bish-  witness  whereof  I  have  hereunto  set  my 

op  of ,  and  official  principal  of  his  Con-  hand  and  seal  this  —  day  of 1  in  the 

sistorial  and   Episcopal  Court  of ,  to  year  of  our  Lord —^. 

grant  to   him   letters  of   request   that   he  (L.  S.) 

may  apply  for  the  original  citation  or  decree  [Signature  of  the  judge  of  the 

in  the  said  cause  of  suit  in  the  Arches  Court  inferior  Couit.] 

of  Canterbury  ;  and  whereas  the  applying  fr>r        Signed,  sealed,  and  delivered  in  Uie 

llie  su  id  original  citation  or  decree  in  the  arch-  presence  of . 

CM  court  of  Canlorbury  will,  as  it  is  represented  2  Chitty's  Pr.  497,  498,  n. 
*o  mo,  be  o/^advantage  to  allJparUea,  not  on\y        (^H  ^  lica^^V.^ 
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(being  also  the  appellate  court)  letters  of  request  undoubtedly  lie.  So 
again  from  courts  which  are  not  peculiars,  but  subject  to  the  diocesan, 
letters  of  request,  generally  speaking,  go  in  the  same  course  with 
appeals  -for  the  same  reason.  Thus  where  an  archdeacon,  who  has 
no  peculiar,  waives  or  remits  his  court,  the  jurisdiction  that  imme- 
diately attaches  is  that  of  the  diocesan  court ;  to  which  court  accord- 
ingly letters  of  request  lie,  (being  here  also  again  the  appellate  court,) 
repeatedly  so  decided.  In  short,  where  the  inferior  ordinary  waives 
or  remits  his  court,  the  appellate  court,  generally  speaking,' is  alone 
competent  to  take  cognizance  of  the  cause ;  and  this  it  is  which  has 
given  rise  to  the  notion— a  notion  generalJy  speaking  perfectly  correct 
— that  letters  of  request  go  in  the  same  course  with  appeals ;  or  in 
other  words,  that  the  inferior  ordinary  must  make  request,  or  instance, 
of  jurisdiction  to  that  judge,  into  whose  court  the  cause  must  have 
been  appealed  had  he  himself  proceeded  in  it  in  the  first  instance* 
Letters  of  request  from  a  bishop's  commissary  go  in  the  same  course 
with  the  appeal,  that  is,  not  to  the  diocesan  but  the  Court  of  Arches.(g^) 

Court  of  Delegates.'] — Appeals  to  the  see  of  Rome  were  abolished 
by  statute  24  Heo.  8,  c.  12,  by  which  causes  commenced  before 
either  of  the  archbishops  or  brought  before  them  by  way  of  appeal 
were  to  be  finally  determined  by  them  without  any  further  appeal. 
By  statute  25  Hen.  8,  c.  19,(A)  for  lack  of  justice  (as  the  act  expresses 
it)  in  any  of  the  archbishop's  courts  it  was  made  lawful  for  the  parties 
aggrieved  to  appeal  to  the  king  in  chancery,  and  upon  every  such 
appeal  it  was  directed  that  a  commission  should  issue  under  the  great 
seal  to  such  persons  as  should  be  named  by  the  king  to  hear  and 
definitively  determine  such  appeals.  The  *same  right  of  r  ^k.aa  i 
appeal  was  given  by  the  same  statute  from  certain  monas-  ^  ^ 

teries  and  other  places,  which,  by  the  grants  both  of  kings  and  popes, 
were  exempt  from  all  ordinary  jurisdiction.  Each  appeal  was  referred 
to  a  separate  and  distinct  commission  nominated  tor  the  occasion. 
This  statute  was  the  origin  of  the  High  Court  of  Delegates,  which  was 
the  appellate  jurisdiction  from  the  courts  of  the  archbishops  of  Can- 
terbury and  York,  and  from  the  ecclesiastical  courts  within  the  royal 
peculiars  in  each  province.  There  was  no  appeal  to  the  house  of 
lords  from  a  sentence  of  the  court  of  delegates  \(k)  but  the  decision  of 
that  court  was  final  as  of  ri^ht,  although  in  very  special  cases  a 
coimnission  of  review  was  sometimes,  though  very  rarely,  granted  on 
petition,  addressed  to  the  king  in  council,  and  referred  for  decision  to 
the  lord  chancellor. 

Although  the  court  of  delegates  has  been  abolished,  and  another 
tribunal  substituted  for  it,  there  are  some  points  respecting  the  former 
court  which  may  be  applicable  to  the  latter,  and  therefore  proper  to 
notice.  A  commission  of  delegates  might  be  granted  at  the  instance 
of  a  person  interested,  though  not  an  original  party  in  the  cause.(/) 
A  suit  commenced  before  the  delegates  did  not  abate  bv  the  death  of 

ig)  Burgoyne  v.  Free,  2  Addaros,  405 ;  38  Geo.  3,  c.  32. 
see  Taylor  t.  MorUy,  1  CurteU,  405.  (Je)  Saul  v.  WUson,  2  Vern.  118  ;  and  tee  2 

(A)    In  Ireland,  upon  appeal  from    tlio  Swanat326. 
arcbbishop*!  coort  to  the  king  in  chancery,        (/)  Jimef  v.  BougtU^  I  Atk.  298. 
delegate*  are  appointed  under  Irish  statute 

2b  2 
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either  of  the  parties,  for  the  ecclesiastical  law  is  their  rule,  and  by  tlie 
course  of  that  law  there  is  no  abatement  of  the  suit  in  such  case.(m) 
If  the  delegates  exceeded  their  authority,  or  proceeded  in  matters  not 
properly  within  their  conusance,  they  might  be  prohibited  by  the 
king's  temporal  courts.(n)  On  an  appeal  on  a  collateral  point,  the 
court  of  delegates,  instead  of  remitting  the  cause  to  the  arches,  might 
retain  it  at  the  request  of  the  party,  and  hear  it  on  the  merits.(o)  The 
delegates  were'  bound  to  proceed  according  to  the  ecclesiastical 
haws,  and  could  neither  fine  nor  imprison.(p) 

r  •»>i»>  1  *  Judicial  CoTTKinittee  of  Privy  Council  substituted  for 
^  J  Court  of  Delegates.]— The  stat  2  &  3  Will.  4,  c.  92,  s.  1. 

enacts,  that  after  the  1st  day  of  February,  1833,  it  shall  be  lawful  for 
every  person  who  might  theretofore,  by  virtue  of  either  of  the  said 
acts  25  Hen.  8,  c.  19,  and  8  Eliz.  c.  5,  have  appealed  to  the  high 
court  of  chancery,  to  appeal  to  the  king  in  council,  within  such  time, 
in  such  manner,  and  subject  to  such  orders  and  regulations,  for  the 
due  and  more  convenient  proceeding,  as  shall  seem  meet  and  neces- 
sary, and  upon  such  security,  if  any,  as  shall  from  time  to  time  be 
directed  by  order  in  council ;  power  is  given  to  the  king  in  council  to 
proceed  to  hear  and  determine  every  appeal  to  be  made  by  that  act, 
and  to  make  all  such  judgments,  orders,  and  decrees  in  the  matter  of 
such  appeal  as  might  theretofore  have  been  made  by  the  court  of 
delegates ;  and  every  such  judgment,  order  and  decree  so  to  be  made, 
shall  have  such  and  the  like  force  and  effect  in  all  respects  whatsoever 
as  the  same  respectively  would  have  had  if  made  and  pronounced  by 
the  High  Court  of  Delegates.  Every  such  judgment,  order,  and  decree 
shall  be  final  and  definitive,  and  that  no  commission  shall  thereafter 
be  cranted  or  authorized  to  review  any  judgment  or  decree  to  be 
inado  by  virtue  of  that  act 

Judicial  Committee,  of  whom  composed.] — The  stat.  3  &  4  Will.  IV. 
c.  41,  enacts,  that  the  president  for  the  time  being  of  his  majesty's 
rivy  council,  the  lord  high  chancellor  of  Great  Britain  for  the  time 
tning,  and  such  of  the  members  of  his  majesty's  privy  council  as  shall 
from  time  to  time  hold  any  of  the  offices  following,  that  is  to  say,  the 
oflioe  of  lord  keeper  or  first  lord  commissioner  of  the  great  seal  of 
CIreat  Britain,  lord  chief  justice  or  judge  of  the  Court  of  King's  Bench/ 
master  of  the  rolls,  vice-chancellor  of  England,  lord  chief  justice  or 
judge  of  the  Court  of  Common  Pleas,  lord  chief  baron  or  baron  of  the 
(.'ourt  of  Exchequer,  judge  of  the  Prerogative  Court  of  the  Lord 
Archbishop  of  Canterbury,  judge  of  the  High  Court  of  Admiralty, 
and  chief  jud^  of  the  Court  in  Bankruptcy,  and  also  all  persons 
members  of  his  majesty's  privy  council  who  shall  have  been  presi- 
dent thereof  or  held  the  office  of  lord  chancellor  of  Great  Britain, 
or  shall  have  held  any  of  the  other  offices  hereinbefore  mentioned, 
r  «546  1  ^'^^^  ^^^^  ^  ^committee  of  his  majesty's  said  privy  council, 
L  J  and  shall  be  styled  •'  The  Judicial  Committee  of  the  Privy 

Council :"  but  his  majesty  may  from  time  to  time,  by  his  sign  manual, 

(m)  Vent  133 ;  Pot^xf!keiC$  ea$e,  2  Keb.  Bac  Abr.  EocL  Courts,  (A.)  9. 

7fih,  in  I  HeU.  J 08 ;  Cro.  Jac.  483 ;  Lodg€'$  (o)  WiUimmM  ▼.  Oa^ome ,  Str.  80. 

0^00, 1  Uon.  2^77,278.  Vp^  4  lail.  334 ;  lUt.  13  Ctr.  S,  c.  12; 

(S)  M^oM,  4&,  i^    Latch,  8"^  80. 3^9  *,  Oxn.  l)i^^.  l^i«raieDm^v$) A^^ 
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appoint  any  two  other  persons,  being'privy  councillors,  to  be  members 
of  the  said  committee. 

All  Appeals  to  be  referred  to  the  Committee,'] — All  appeals  or  com- 
plaints in  the  nature  of  appeals  whatever,  which,  either  by  virtue  of 
that  act,  or  of  any  law,  statute,  or  custom,  may  be  brought  before  his 
majesty  or  his  majesty  in  council,  from  or  in  respect  of  the  determina- 
tioHj  sentence,  rule,  or  order  of  any  court,  judge,  or  judicial  officer, 
are  to  be  referred  by  his  majesty  to  the  said  judicial  committee 
of  his  privy  council,  and  that  such  appeals,  causes  and  matters  shall 
be  heard  by  the  said  judicial  committee,  and  a  report  or  recommenda' 
tion  thereon  shall  be  made  to  his  majesty  in  council  for  his  decision 
thereon  as  theretofore,  in  the  same  manner  and  form  as  had  been 
theretofore  the  custom  with  respect  to  matters  referred  by  his  majesty 
to  the  whole  of  his  privy  council  or  a  committee  thereof  (the  nature 
of  such  report  or  recommendation  being  always  stated  in  open 
couT\.){q) 

Matter  to  be  heard  in  presence  of  Four  Members  of  the  Committee,']-^ 
No  matter  shall  be  heard,  nor  shall  any  order,  report,  or  recommenda- 
tion, be  made,  by  the  said  judicial  committee,  in  pursuance  of  that  act, 
unless  in  the  presence  of  at  least  four  members  of  the  said  committee ; 
and  that  no  report  or  recommendation  shall  be  made  to  his  majesty 
unless  a  majority  of  the  members  of  such  judicial  committee  present 
at  the  hearing  shall  concur  in  such  report  or  recommendation ;  but 
his  majesty,  if  he  shall  think  fit,  may  summon  any  other  of  the  mem- 
bers of  his  said  privy  council  to  attend  the  meetings  of  the  said  com- 
inittee.(7) 

Evidence  may  be  taken  Viva  Voce,  or  upon  written  Depositions."] — 
The  said  judicial  committee,  in  any  matter  which  shall  be  referred 
to  such  committee,  may  examine  witnesses  by  word  of  mouth,  '(and 
either  before  or  after  examination  bv  deposition,)  or  direct  that  the 
depositions  of  any  witness  shall  be  talcen  in  writing  by  the  registrar  of 
the  said  privy  council,  ♦or  by  such  other  person  or  per-  r  ^^.^  ^ 
suns,  and  in  such  manner,  order  and  course,  as  his  majesty  ^  -> 

in  council  or  the  said  judicial  committee  shall  appoint  and  direct ; 
and  that  the  said  registrar  and  such  other  person  or  persons  so  to  be  ' 
appointed  shall  have  the  same  powers  as  are  now  possessed  by  an 
examiner  of  the  high  court  of  chancery,  or  of  any  court  ecclesias- 
tical.^) 

Power  to  order  particular  Witnesses  to  be  examined,  and  to  remit 
Causes  for  Rehearing,] — In  any  matter  which  shall  come  before  the 
judicial  committee,  such  committee  may  direct  that  such  witnesses 
shall  be  examined  or  re-examined,  and  as  to  such  facts  as  to  the  said 
committee  shall  seem  fit,  notwithstanding  any  such  witness  may  not 
liave  been  examined,  or  no  evidence  may  have  been  given  on  an^ 
such  facts  in  a  previous  stage  of  the  matter ;  and  his  majesty  in  council 
on  the  recommendation  of  the  said  committee,  upon  any  appeal,  may 
remit  the  matter  which  shall  be  the  subject  of  such  appeal  to  the 
court  from  the  decision  of  which  such  appeal  shall  have  been  made, 
and  at  the  same  time  direct  that  such  court  shall  reheat  such  matter, 

(9)3&4  WiU.4,e.41,B.3.  (•)  lb.i.7. 
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in  such  form,  and  either  generally  or  upon  certain  points  onlv^  and 
upon  such  rehearing  take  such  additional  evidence,  though  before 
rejected,  or  reject  such  evidence  before  admitted,  as  his  majesty  in 
council  shall  direct;  and  further,  on  any  such  remitting  or  otherwiset 
his  majesty  in  council  may  direct  that  one  or  more  feigned  issue  or 
issues  shall  be  tried  in  any  court  in  any  of  his  majesty's  dominions 
abroad,  for  any  purpose  ^r  which  such  issue  or  issues  shall  to  his 
majesty  in  council  seem  proper.(0 

^fitnesses  to  be  examined  an  Oalhf  and  to  be  liable  to  Punishment 
for  Perjury,'] — Every  witness  who  shall  be  examined  in  pursuance  of 
that  act  shail  give  his  or  her  evidence  upon  oath,  or  if  a  Quaker  or 
Moravian  upon  solemn  affirmation,  which  oath  and  affirmation  res- 
pectively shall  be  administered  by  the  said  judicial  committee  and 
registrar,  and  by  such  other  person  or  persons  as  his  majesty  in  coun- 
cil or  the  said  judicial  committee  shall  appoint;  and  that  every  such 
r  *''48  1  ^^^"^'^^  *who  shall  wilfully  swear  or  affirm  falsely  shall 
■•  *^  J  be  deemed  guilty  of  perjury,  and  shall  be  punished  accord- 
ingly.(tt) 

Power  of  the  Committee  as  to  Trials^  Admission  of  Evidence^  4^.]"^ 
The  judicial  committee  may  direct  one  or  more  feigned  issue  or 
issues  to  be  tried  in  any  court  of  common  law,  and  either  at  bar,  before 
a  judge  of  assize,  or  at  the  sittings  for  the  trial  of  issues  in  London 
or  Middlesex,  and  either  by  a  special  or  common  jury,  in  like  manner 
and  for  the  same  purpose  as  was  then  done  by  the  high  court  of  chan- 
cery.(o) 

It  is  in  the  discretion  of  the  judicial  committee  to  direct  that,  on 
the  trial  of  any  such  issue,  the  depositions  already  taken  of  any  wit- 
ness who  shall  have  died,  or  who  shall  be  incapable  to  give  oral  tes- 
timony, shall  be  received  in  evidence ;  and  further,  that  such  deeds, 
evidences,  and  writings  shall  be  produced,  and  that  such  facts  shall 
be  admitted,  as  to  the  said  committee  shall  seem  fit(x) 

The  judicial  committee  may  make  such  and  the  like  orders  respect- 
ing the  admission  of  persons,  whether  parties  or  others,  to  be  exa- 
mined as  witnesses  upon  the  trial  of  any  such  issues  as  aforesaid,  as 
the  lord  chancellor  or  the  court  of  chancery  has  been  used  to  make 
respecting  the  admission  of  witnesses  upon  the  trial  of  issues  directed 
by  the  lord  chancellor  or  the  court  of  chancery.(y) 

The  judicial  committee  may  direct  one  or  more  new  trial  or  new 
trials  of  any  issue,  either  generally  or  upon  certain  points  only*;  and 
that  in  case  any  witness  examined  at  a  former  trial  of  the  same  isstio 
shall  have  died  or  have,  through  bodily  or  mental  disease  or  infirmity, 
become  incapable  to  repeat  his  testimony,  the  committee  may  direct 
that  parol  evidence  of  the  testimony  of  such  witness  shall  be  re- 
ceived.(z) 

Powers  given  to  certain  courts  therein  mentioned  to  enforce,  and 
all  the  powers  and  provisions  contained  in  the  acts  13  Geo.  III.  c« 
63,  and  1  Will.  IV.  c.  22,  or  either  of  them,  for  the  examination  of 
witnesses  by  commission,  upon  interrogatories  and  otherwise*  shall 

^J^)  3&;4WilL4,c41,s.&  (x)Ib.t.ll. 

§.9.  ^^lb,m.ia. 
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extend  to  and  be  exercised  by  the  ♦said  judicial  committee  r  ^.^^  -. 
in  all  respects  as  if  such  committee  had  been  therein  L  ^  J 
named  as  one  of  his  majesty's  courts  oflaw  at  Westminster.((z) 

Costs  to  be  in  the  discretion  of  the  Committee^] — The  costs  incurred 
in  the  prosecution  of  any  appeal  or  matter  referred  to  the  said  judi- 
pial  committee,  and  of  such  issues  as  the  same  committee  shall  under 
this  act  direct,  shall  be  paid  by  such  party  or  parties,  person  or  per- 
sons, and  be  taxed  by  the  aforesaid  registrar,  or  such  other  person  or 
persons,  to  be  appointed  by  his  majesty  in  council  or  the  said  judicial 
committee,  and  in  such  manner  as  the  said  committee  shall  direct.(6) 

Decrees  to  be  Enrolled,'] — The  orders  or  decrees  made  in  pusuance 
of  any  recommendation  of  the  said  judicial  committee,  in  any  matter 
of  appeal  from  the  judgment  or  order  of  any  court  or  judge,  shall  be 
enrolled,  for  safe  custody,  in  such  manner,  and  the  same  may  be 
inspected  and  copies  thereof  taken  under  such  regulations,  as  his 
majesty  in  council  shall  direct.(c) 

Committee  may  refer  Matters  to  Registrar  in  same  Manner  as  Mat' 
ters  are  by  the  Court  of  Chancery  rrferred  to  a  Master.] — The  com- 
mittee may  refer  any  matters  to  be  examined  and  reported  on  to  the 
aforesaid  registrar,  or  to  such  other  person  or  persons  as  shall  be 
appointed  by  his  majesty  in  council  or  by  the  said  judicial  committee, 
io  the  same  manner  and  for  the  like  purposes  as  matters  are  referred 
by  the  court  of  chancery  to  a  master  of  the  said  court ;  and  that  for 
the  purposes  of  this  act  the  said  registrar  and  the  said  person  or  per- 
sons so  to  be  appointed  shall  have  the  same  powers  and  authorities  as 
are  possessed  by  a  master  in  chancery.(6{) 

The  Crown  may  appoint  Registrar.} — The  crown  may  appoint  the 
registrai^of  the  privy  council,  as  regards  the  purposes  of  that  act,  and 
direct  what  duties  shall  be  performed  by  such  registrar.(e) 

Attendance  of  Witnesses,  and  Production  of  Papers,  ^cJ] — The 
president  for  the  time  being  of  the  said  privy  council  may  require  the 
attendance  of  any  witnesses,  and  the  production  of  *any  r  #55/)  -i 
deeds,  evidences,  or  writings,  by  writ  to  be  issued  by  such  '•  •■ 

president  in  such  and  the  same  form,  or  as  nearly  as  may  be,  as  that 
in  which  a  writ  of  subpoena  ad  testificandum,  or  of  subpoena  duces 
tecum  was  then  issued  by  the  court  of  King's  Bench  at  Westminster  ; 
and  that  person  disobeying  any  such  writ  so  to  be  issued  by  the  said 
president  shall  be  considered  as  in  contempt  of  the  said  judicial  com- 
mittee, and  shall  also  be  liable  to  such  and  the  same  penalties  and  con- 
sequences, as  if  such  writ  had  issued  out  of  the  said  court  of  King's 
Bench,  and  may  be  sued  for  such  penalties  in  the  said  court.(/) 

Time  of  Appealing] — All  appeals  to  his  majesty  in  council  shall  bo 
within  such  limes  respectively  within  which  the  same  may  now  be 
made,  where  such  time  shall  be  fixed  by  any  law  or  usage,  and  where 
no  such  law  or  usage  shall  exist,  then  within  such  time  as  shall  be 
ordered  by  his  majesty  in  council ;  and  that,  subject  to  any  right  sub- 
sisting under  any  charter  or  constitution  of  any  colony  or  plantation, 
it  shall  be  lawful  for  his  majesty  in  council  to  alter  any  usage  as  to. 


(a)  3  dt  4  Will.  4,  c  41,  s.  14.  {d)  lb.  s.  17. 

(b)  lb.  I.  15.  (e)  lb.  1. 18. 

(c)  lb.  8. 17.  (/)  lk^i.Vd. 
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the  time  of  making  appeal,  and  to  make  any  order  respecting  the  lime 
of  appealing  to  his  majesty  in  council.(if) 

The  provision  for  enabling  the  judicial  committee  to  enforce  its 
decrees  has  been  already  mentioned. (A) 

Attendance  of  Registrar,'] — Subject  to  such  orders  as  should  be  made 
by  the  king  in  council,  the  present  registrar  of  the  Uigh  Court  of 
Admiralty  was  authorised  to  attend,  either  in  person  or  by  deputy, 
the  hearing  by  the  judicial  committee  of  all  causes  and  appeals  which 
would  have  been  heard  by  any  court  or  commission,  which  such 
registrar  was  entitled  to  attend,  in  person  or  by  deputy,  by  virtue  of 
his  offices  of  registrar  of  the  High  Courts  of  Admiralty,  Delegates, 
and  appeals  for  prizes,  and  likewise  subject  to  any  order  of  his 
majesty  in  council,  to  do  all  acts,  matters  and  things,  that  should  be 
found  necessary,  or  had  heretofore  been  done  by  the  said  registrar  or 
his  deputies  in  respect  of  such  causes  and  appeals.(t) 
r  ♦SSI  1  *The  surrogates,  who  have  been  appointed  under  tlie 
■•  J  order  in  council  of  the  lOih  of  December,  1833,  sit  in  the 

common  hall  of  Doctors'  Commons,  on  stated  days  in  each  term, 
for  forwarding  the  steps  preparatory  to  hearing  the  causes  which  fire 

(fl)  3  &  4  Will.  4,  c.  41,  s.  20.  in  cases  of  appeals,  &^  to  such  ooml* 
(A)  Ibw  1,  38;  ante,  pp.  41)7,  498.  respectirely,  or  by  thm  surrogates  of  the  said 
(t)  Ibid.  s.  39.  By  an  order  of  the  king  Lords  Coininissiooers  in  prize  eases,  in  sp- 
in council,  dutcd  9th  December,  1833,  staU  peals,  suits  or  complaints  in  the  natiire  of 
iug  that  it  is  expedient  that  certain  tegula-  appeals^  prosecated  before  the  said  oomoifs- 
tions  should  be  made  for  oondueting  appeals  sioners.  TlAt  the  present  regintrv  of  the 
in  prize  suits  and  other  suits  in  the  Admi-  said  Court  of  Admiralty,  by  himself  or  depa 
ralty  Court,  as  well  as  such  appeals  from  ty,  and  the  registrars  of  the  said  court  for 
sentences  or  orders  of  any  judge  of  any  the  time  being,  shall  attend  the  hearing  by 
ecclesiastical  court  in  England,  or  of  the  the  judicial  committee  of  all  appeals,  dee. 
Court  of  Admiralty  in  England,  ms  tinder  which,  but  for  the  said  recited  acts,  would 
the  acts  3  6l  3  Will.  4,  c.  93,  aod  3  6l  4  have  been  heard  by  any  court  or  commis- 
Will  4,  c  41,  should  be  made  to  his  majesty  sion  that  such  present  registrar  was  entitled 
in  couneil,  or  were  then  pending ;  it  was  to  attend  by  yirtue  of  his  offices  of  registry 
ordered  and  directed  tliat  all  such  appeals  or  of  the  Hifth  Court  of  Admiralty,  delegates 
applications,  suits  or  complnints,  in  the  na-  and  appeals  for  prizes;  and  to  transmit  and 
ture  of  appeals,  as  aforesaid,  shall  be  con-  perform  all  acts  and  things  that  shall  be  De- 
ducted in  the  same  manner  and  forhi,  and  cessary,  or  have  heretofore  been  done  by  the 
by  the  same  persons  and  officers  as  thereto-  said  registrar  or  his  deputies  in  respect  ef 
fore,  to  the  High  Court  of  Admiralty,  the  such  appeals,  &c.  That  upon  any  appeal, 
H^h  Court  of  Delegates,  or  the  Lords  Com-  6i,c.  as  aforesaid  being  entered  in  the  regis- 
misBioners  in  prize  cases  respectively.  That  try  of  the  Court  of  Admiralty,  a  petition  on 
it  should  be  lawful  for  any  four  or  more  behalf  of  the  appellants  shall  be  presented  to 
members  of  the  judicial  committee  of  the  his  majesty  in  council,  praying  that  the  said 
privy  council  to  appoint  such  of  the  advo-  petition  and  appeal  may  be  referred  to  the 
cates  of  the  Arches  Court  of  Canterbury,  judicial  committee  to  hear  the  same,  aod 
and  of  the  Court  of  Admiralty,  as  then  rcfMrt  their  opinion  thereon ;  and  upon  such 
were  or  thereafler  should  be  duly  admitted  refcirence  having  been  mode,  notice  thereof 
surrogates  (if  such  courts  to  be  surrogates  of  shall  be  forthwiUi  transmitted  to  the  registry 
the  said   judicial   committee,   and    that   it  aforesaid. 

should   be  lawful   for  such    surrogates,  or        By  an  order  of  the  judicial  cnnmiittee, 
any  of  them,  in  all  such  appeals  or  appli-  dated  1 0th  December,  1833,  the  several  advo- 
cations, &c,  to  administer  such  oaths  or  affir-  cates  of  the  Arches  Court  of  Caoterbary, 
mations,  and   perform  all  such  other  acts,  and  of  the  High  Court  of  Admiralty,  who 
and  to  make  all  such  orders  for  forwarding  then  were  or  Uiereaf\er  should  be  duly  ad- 
the  said  appeals,  &c  in  their  several  stages  mitted  surrogates  of  the  said  courts,  were 
preparatory  to  Uie  final  hearing  thereof  by  appointed  to  be  surrogates  of  the  judicial 
the  said  judicial  committee,  as  should  be  committee  of  ,the  privy  council  in  respect  of 
^IMcessary,  or  had  theretofore  been  done  and  appeals,  and  for  the  purposes  mentioned  ia 
ibrmed   by  the  surrogates  of  the  said  the  order;  3.Knapp.  P.C.  zx.— xziv. 
iftoi  Coart^  and  the  Court  of  Adiiur«!lt;f , 
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to  come  OQ  at  Whitehall,  and  each  sitting  is  called  "  The  Court  of 
Surrogates  of  the  Judicial  Committee  sitting  in  Appeals."  The  sur- 
rogates administer  oaths,  issue  processes,  and  ^are  gene-  r  n^^2  1 
rally  as  substitutes  to  the  committee,  on  furtherance  of  ^  -» 

the  appeals  from  the  courts  of  Doctors'  Commons. 

Mode  of  appealing  to  Judicial  Committee.'] — To  bring  an  appeal 
before  the  judicial  committee  from  any  ecclesiastical  court,  the  inten- 
tion to  appeal  may  be  declared  in  court  immediately  after  the  judg* 
ment  is  pronounced,  in  which  case  such  declaration  is  recorded  by 
the  registrar  in  the  court-book,  a  course  now  seldom  pursued.  If  the 
intention  to  appeal  be  not  so  declared  in  court,  it  is  necessary  for  the 
parly  conceiving  himself  aggrieved  to  reduce  into  writing,  in  due 
tbrm,  the  matter  of  the  appeal,  and  within  fifteen  days  next  after 
sentence  given,  to  attend  before  a  public  notary,  and  two  witnesses, 
or  before  two  notaries,  and  protest,  allege,  and  pray  an  appeal.  The 
written  appeal  is  then  subscribed  by  the  notary  and  witnesses,  and  is 
afterwards  presented,  together  with  a  petition  to  the  queen  in  council, 
praying  that  the  appeal  may  be  referred  to  the  judicial  committee, 
which  the  proctor  prepares,  lodged  with  the  registrar  of  appeals 
in  Doctors'  Commons,  who  thereupon  transmits  the  petition  to  the 
clerk  of  the  privy  council  at  Whitehall,  in  order  that  it  may  be  laid 
before  the  council.  The  petition  being  in  due  course  presented  to 
them,  and  referred  to  the  judicial  committee,  notice  of  the  reference 
is  sent  from  the  council  oHice  to  the  registrar  of  appeals,  who  at  the 
next  sitting  of  appeal  in  Doctors'  Commons  before  the  surrogates, 
publicly  announces  the  receipt  of  the  notice,  and  afterwards,  by  direc- 
tion of  the  court,  enters  the  same  in  the  court  book,  technically  called 
the  assignation  book.  An  inhibition  will  then  issue,  prohibiting  the 
judge,  from  whom  the  cause  is  appealed,  and  his  registrar  and  actu- 
ary, and  the  respondent  and  all  others,  pending  the  cause  and  appeal,, 
from  doing  or  attempting;  any  thing  to  the  prejudice  of  the  appellant 
so  long  as  the  same  shall  remain  undecided,  and  the  responcient  will 
be  decreed  to  appear  personally  or  by  his  proctor  before  the  commit- 
tee lawfully  appointed  at  Doctors'  Commons  on  the  sixth  day  after 
service  of  inhibition  and  citation,  if  it  be  a  court  day,  otherwise  oi| 
the  court  day  then  next  following,  to  answer  to  the  appellant  in  the 
business  of  the  appeal.  All  further  processes  and  other  requisite 
steps,  preparatory  to  the  final  hearing  of  the  case  ♦before  ^  ^g^g  -i 
the  judicial  committee,  are  then  ordered  and  expedited,  ^  -'' 

under  the  authority  of  the  surrogates  sitting  in  appeal,  on  behalf  of 
the  judicial  committee,  in  the  same  manner  as  was  theretofore  done. 
when  appeals  lay  to  the  court  of  delegates. 

Cases  are  to  be  printed  on  behalf  both  of  the  appellant  and  respond- 
ent, containing  a  summary  of  the  proceedings  down  to  the  time 
assigned  for  hearing  before  the  judicial  committee.  The  appellaqt 
concludes  with  humbly  hoping  that  their  lordships  will  be  pleased  to 
pronounce  for  the  appeal,  reverse  the  decree  appealed  from,  and 
retain  the  principal  cause,  and  pronounce  such  sentence  as  the  nature  , 
of  his  case  may  require.  The  respondent,  on  the  other  hand,  con- 
cludes with  humbly  hoping  that  their  lordships  will  be  pleased  to 
recommend  his  majesty  to.  pronounce  against  the  appeal,  to  confirm 
the  decree  appealed  from,  and  retain  the  pr\uc\^^\  cunsai^)  ^\A>icL^x€v^ 
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to  pronounce  such  sentence  as  his  view  of  the  case  may  require. 
And  in  conclusion,  each  party  frequently  adds  reasons  or  legal 
grounds  in  support  of  or  in  opposition  to  the  appeal.  The  oases  are 
respectively  signed  by  the  counsel  retained  on  each  side.  With  the 
view  lo  the  saving  of  expense,  a  joint  appendix  is  usually  printed, 
containing  a  transcript  of  such  proceeding  as  may  require  to  be  par- 
ticularly noticed.  According  to  the  practice  in  the  Court  of  I)ele- 
gates  the  parties  were  heard  in  the  same  order  in  which  they  had  beea 
heard  in  the  courts  below.  This  practice  has  however  been  altered 
by  the  judicial  committee;  and  the  practice  now  is  that  the  appel- 
lant's counsel  in  all  cases  should  begin,  the  respondent's  follow,  and 
one  of  the  appellant's  counsel  be  heard  in  rcply.(^') 

Prohibition  to  the  Judicial  Committee,'] — A  party,  who  appeals  la 
the  judicial  committee  of  the  privy  council  against  a  decree  of  an 
inferior  ecclesiastical  court  is  not  thereby  prevented  from  applying  to 
the  court  of  Queen's  Bench  to  prohibit  the  judicial  committee  from 
further  proceedings  in  the  suit.(/r)  After  sentence  in  the  ecclesiasti- 
cal court  the  court  of  Queen's  Bench  will  not  grant  a  prohibition,  unless 
r  %tLr.A  -I  i^  is  shown  *clearly  that  there  was  a  total  want  of  juris- 
•-  J  diclion.(/)     It  has  been  assumed  by  the  judges  of  the  court 

of  exchequer  that  they  have  jurisdiction  to  issue  a  prohibition,  if  the 
judicial  committee  exceed  their  jurisdiction.(?n)  But  there  is  no 
appeal  against  their  decision  regarding  the  practice  of  their  own 
court  although  wrong,  if  they  have  jurisdiction  in  the  cause.(n)  In  a 
suit  for  a  divorce  in  the  Consistory  Court  in  London,  the  defendant  pot 
in  an  answer  under  protest,  which  protest  was  afterwards  overruled ; 
but  the  court  refused  to  compel  the  defendant  to  appear  absolutely,  oc 
to  admit  the  plaintiff's  libel.  The  plaintiff  appealed  to  the  Court  of 
Arches  from  that  decision,  but  not  in  due  time;  and  the  appeal  was, 
dismissed.  The  plaintiff  afterwards  applied  to  the  Consistory  court  to 
be  allowed  to  correct  her  libel ;  but  the  court  refused  the  application. 
The  plaintiff  appealed  from  the  decision  to  the  Court  of  Arches,  who 
pronounced  in  favour  of  the  appeal.  From  that  decree  the  defendant 
appealed  to  the  king  in  council,  praying  that  it  might  be  reversed,  and 
the  cause  retained,  and  he  be  dismissed  from  all  observance  of  justice: 
therein.  The  plaintiff  also  prayed  that  the  cause  might  be  retained. 
The  appeal  was  referred  to  the  judicial  committee  of  the  privy  coun- 
cil, who  reported  in  favour  of  the  appeal,  that  the  decree  ought  to  be 
reversed,  and  the  principal  cause  retained,  but  the  defendant  should 
appear  absolutely.  The  report  was  confirmed,  and  the  order  for  the. 
appearance  was  made  and  served  upon  the  defendant.  On  a  motioo 
for  a  prohibition  to  the  judicial  committee,  it  was  held,  that  as  the 
judicial  committee  had  jurisdiction  over  the  cause,  and  they  had 
retained  the  cause,  this  must  be  taken  to  be  a  step  taken  in  the  causes 

* 

(j)  Knapp,  P.  C.  45,  n.  (n)  Ibid.    As  to  a  prohibitioa  froiD  Uw 

(k)  The  Queen  Ex  parte  Farmer  v.  Chet-  Court  of  Exchequer,  see  Hen  ▼.  Setftnore^ 

terfon,  1  WilLW.&,  Hodflr.  19.    ^uRickette  Palmer,  525;    Catesbie'i  Caie,  Lane,  39; 

V.  ^mfenAAm,  4  Ad.  &  EIL  433-446 ;  Byerly  Com.   Dig.  lit.  Prohibition  (B);  Bac  Ahr. 

V.  Windue,  5  R.  &  C.  1.  Prohibition  (M) ;  also  3  Bl.  Conim.  1 12 ;  Job- 

(/)  Hart  y.Marsh^Q  Harr.  &  Wol1.34l.  bin's  Ca$e^  Cro.  Jac.  535;  Soame$  ▼.  Ram* 

(m)  Ex  parte  Smyth,  2  Cr.  M.  &  Roac.  linga,  1  Tyr.  6l  Gr.  46 ;  Grant  v.  Goutd^  'i 

748 ;  1  Tyrw.  &  Gr.  222.  H.  Bl.  100. 
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and  if  wrong,  that  it  was  a  matter  of  practice,  over  which  that  court 
bad  no  juri8diction.(o) 

Mandamus.'] — Where  a  cause  has  been  brousht  before  the  judicial 
committee  of  the  privy  council  on  appeal  from  the  *Court  r  _  .  .  -. 
of  Arches,  and  the  judicial  committee  has  decided  in  favour  ■-  ^ 

of  the  appeal,  at  the  same  time  retaining  the  principal  cause,  and 
ordering  tne  unsuccessful  party  to  appear  absolutely,  subject  to  the 
approbation  of  the  king  in  council,  which  approbation  has  been  after- 
wards given,  the  court  of  King's  Bench  cannot,  on  a  suggestion  of 
error  in  the  decision,  issue  a  mandamus  to  the  privy  council  to  receive 
a  petition  for  a  rehearing  of  the  appeal.  Nor  will  the  court  issue  a 
prohibition  to  the  committee,  on  a  complaint  that  they  have  exceeded 
their  jurisdiction  in  ordering  the  party  to  appear  absolutely,  it  not 
being  shown  that  they  have  either  transgressed  the  general  law  of  the 
land,  or  interfered  in  any  matter  not  of  ecclesiastical  cognizance.(jt>) 

Right  of  Appecd,  haw  vxtived."] — Where  a  party  denies  the  jurisdic- 
tion, he  would  not  be  allowed  in  the  principal  cause,  in  which  he  had 
never  appeared,  to  appeal  from  a  step  in  the  principal  cause.(g)  The 
praying  a  judge  to  rescind  any  order  perempts  an  after  appeal  from 
that  order.  The  judge's  refusal  to  accede  to  such  prayer  is  not  itself 
an  appealable  grievance,  any  more  than  his  refusal  to  permit  wit- 
nesses to  be  examined  "  on  the  day  assigned  to  propound  all  facts  ;** 
even  though  such  witnesses  are  actually  in  court,  and  are  sworn  to 
be  necessary  witnesses.(r)  A  party  who  does  acts  in  furtherance  of 
a  sentence  bars  his  right  of  appealing,  and  the  attendance  of  the  proc^ 
tor  of  the  party  on  the  taxation  of  costs  is  an  act  amounting  to  the 
desertion  of  an  appeal ;  though  one  party  asserted  that  such  attendance 
was  given  with  an  understanding  that  it  was  not  to  prejudice  the 
prosecution  of  his  appeal,  but  the  other  partv  positively  denied  any 
such  understanding,  and  no  entry  of  any  sucn  reservation  was  made 
on  the  record.(s)  But  a  protest  against  an  appeal,  on  the  ground  that 
the  party  (by  bringing  in  an  exceptive  alteration,  subject  as  alleged  to 
a  condition  that  the  question  as  to  the  admission  should  be  reserved  to  ' 
the  hearing  of  the  cause)  had  perempted  his  right  to  appeal,  was  over- 
ruted.(<)  The  right  to  appeal  is  ^barred  by  a  defenaant  p  *^Ka  i 
acquiescing  in  the  admission  of  the  article,  by  complying  ^  -■ 

with  the  assignation  of  the  court  in  giving  a  negative  issue  subsequent 
to  their  admission.(ii)  The  sentence  not  having  been  appealed  from 
within  the  time  limited  by  law,  the  order  to  carry  that  sentence  in|o 
execution  cannot  be  appealed  from.(2:) 

Object  of  Court  ofAppeaL"] — The  court  of  appeal  will  endeavour  in 
the  best  way  it  can  to  get  at  the  substantial  justice  of  the  case,  and 
not  allow  either  party  to  be  injured  by  the  irregularities  of  the  infe- 
rior jurisdiction  ;(y)  but  put  them  in  the  situation  in  which  they  would 
have  been  if  the  court  below  had  done  risht.(z)  In  considering  the 
proceedings  of  the  inferior  jurisdiction,  the  Court  of  Arches  endea- 

(0)  ExpcrU  Smylk,  3  C,  M.  &  R.  748;  (f)  4  Hara.  EccK  R.  246. 

1  G»lr,  374.  (M)  SehuUts  t.  ihdgmm,  1  AdHams,  105w 

(  p)  Ex  farU  Smfth,  3  Ad.  Sl  Ell  719.  (x)  Lem§  v.  Owen,  i  Lee,  538. 

iq)  Herbert  v.  Herbert,  3  Phiil.  R.  447.  {y)  3  Phill.  R.  394. 

(r)  Greg  ▼.  Oreg^  9  Addains,  376.  [x)  Ibid.  400.  * 

(f)  Ll9f4  v.Mc,  S  Omgg.  Bed.  R.  483. 

August,  184J.— 2C 
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vours  to  look  the  justice  of  the  case,  and  is  not  strict  as  to  the  pro- 
ceedings, but  there  are  some  irregularities  which  the  court  cannot 
overlook.(a)  But  to  avoid  defeating  substantial  justice,  the  court  will, 
as  far  as  it  can  with  propriety,  disregard  mere  form.  But  an  appeal 
for  a  frivolous  sum  will  be  discountenanced  by  the  court,  and  if  vexa- 
tious, will  be  dismissed  with  costs.(fr) 

Appeals  are  sometimes  entered  with  little  if  any  hope  of  obtaining 
the  reversal  of  the  decision,  but  to  harass  the  other  party  with  expense 
and  delay,  and  to  extort  a  compromise.(c)  The  court  has  no  means 
of  preventing  a  husband  and  wife  from  harassing  each  other.(J)  The 
only  check  which  can  be  imposed  on  improper  appeals  is  the  respon- 
sibility of  counsel  under  whose  advice  the  appeal  is  prosecuted,  and  a 
condemnation  in  the  whole  costs.  In  matrimonial  suits  it  is  incidental 
to  the  very  nature  of  the  marriage  state  that  vexatious  appeals  should 
more  frequently  occur,  as  in  cases  where  the  wife  is  proceeded  against, 
and  her  adultery  has  been  held  to  be  proved,  she  has  a  double  motive 
for  appealing  to  a  superior  jurisdiction,  namely,  the  continuance  of 
alimony  pendente  lite,  and  the  consideration  that  the  expense  of  the 
r  _e>^  1  appeal  in  ^ordinary  cases  must  be  borne  by  the  husband. 
••  -I  The  orders  of  court,  made  a  few  years  ago,  have  tended 

materially  to  expedite  causes  which  before,  from  delay  in  furnishing 
instructions  to  the  proctors,  generally  proceeded  at  a  slower  pace. 
Many  short  cases  are  now  disposed  of  in  a  single  term ;  and  it 
scarcely  ever  happens  that  a  cause  ready  for  hearing  at  the  end  of  a 
term  goes  off  to  a  following  Xenn.(d) 

Appeals  of  two  Sorts."] — Appeals  lie  from  definitive  sentences  and 
from  interlocutory  decrees,  or  as  they  are  termed,  grievances,  which 
may  travel  through  the  same  course  and  may  occur  repeatedly  in 
the  same  suit.(e)  In  criminal  suits  an  appeal  is  allowed  to  the  party 
prosecuting  as  well  as  to  the  defendant.(/)  An  interlocutory  sentence 
or  decree  is  that  which  is  pronounced  between  the  beginning  and  end 
of  the  cause ;  not  upon  the  principal  cause,  but  upon  some  incidental 
point,  as  the  admission  or  amendment  of  the  libel.(^)  So  many 
grievances  may,  in  the  course  of  a  suit,  become  causes  of  appeal,  tl)at 
to  enumerate  all  of  them,  as  observed  by  Conset,(A)  **  is  not  within 
the  bounds  of  any  man's  knowledge  or  foresight  to  particularize.*' 
The  refusal  of  a  citation  may  be  a  grievance  and  good  ground  of 
appeal.(t)  It  is  sometimes  a  question  whether  the  matter  appealed 
against  amount  to  a  definitive  sentence  or  a  grievance.(j')  All  the 
several  acts  done  on  one  court  day  make  up  but  one  decree,  at  least 
^o  as  to  warrant  the  inhibition's  going  as  to  the  whole.(A)  No  appeal 
from  a  sentence  lies  till  final  sentence  be  actually  given;  when  there- 

(a)  Ibid.  583.  tioe  ooniolidate  the  stepi  u  macfa  w  H  can, 

(6)  3  HafTg*  Eccl.  R.  682.  and  will  not  drive  a  party  to  two  appeal*; 

'    (c)  Rep.  Eccl.Comm.  20.  MiddUton  ▼.  MiddUton,  2  Htkgg.  Reel  R. 

id)  4  Haflf^.  Eccl.  R.  512.  SuppL  141,  n. 

(d)  Rep.  Eccl.  Comm.71.  (/)  MUUr  v.  Palmer,  1  Curteic,  550. 

{e)  Ibid.  20.    It  was  said  by  tlie  court  to  (|-)  Conset,  161. 

be  **  the  great  and  incurable  grievance  in  the  (a)  P.  187. 

ecclesiastical  courts  that  parlies  may  appeal  (i)  Cotierell  v.  Mace,  3  Haggf.  EoeL  R. 

from  every  step,  and  that  causes  by  the  oc-  744 ;  I  Com.  R.  190 ;  Gibs.  Cod.  1007. 

cupntion  of  liie  court  of  delegates  may  be  (j)  DearU  v.  SotUhwell^  2  Lee,  119. 

Jtuufr  tip  long  before  an  interlocutory  decree  {k)  Greg  v.  Greg,  2  Addama,  SdC 
€Mn  be  pronounced.   The  court  wiU  la  ^lac 
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fore  a  cause  had  been  set  dowD  in  the  prerogative  court  for  sentence 
CO  the  second  assignation  it  is  not  competent  to  either  party  to  inter- 
pose an  *appeal ;  whatever  is  done  after  the  cause  is  r  ^-cq  i 
concluded  and  comes  on  for  hearing  until  final  judgment  *•  ^ 

is  pronounced,  is  part  of  the  hearing,  and  to  be  considered  as  one 
continuous  acl.(/)  In  a  divorce  case,(m)  after  the  hearing  had  com- 
menced, the  wife  brought  in  an  affidavit  offering  to  prove  fresh  facts, 
which  the  court  refused  to  admit,  as  she  might  appeal  from  the  whole 
decree  as  a  continuous  grievance,  that  was  a  case  of  great  length, 
and  the  argument  was  not  concluded  in  one  and  the  same  term.  In 
a  case  of  such  a  nature,  if  an  inhibition  were  granted  and  served,  the 
court  could  not  proceed,  for  it  would  then  become  a  contempt  in  the 
judges  to  continue  the  hearing ;  but  if  a  mere  appeal  were  permitted 
1o  be  interposed  in  such  a  stage,  and  to  stop  the  proceedings,  no 
cause  could  be  effectively  concluded.  So  further  time  to  bring  in  an 
allegation  was  refused  as  the  party  aggrieved  might  appeal  from  the 
whole  decree  if  he  thought  fit.(n) 

Thne  for  Appealing^] — The  time  for  lodging  and  interposing  an 
appeal  accordmg  to  tne  divil  and  canon  law(o)  is  ten  days,  but  the 
8tatute(o)  allows  the  parly  grieved  to  appeal  within  fifteen  days  next 
after  juagment  or  sentence  given.  The  court  of  appeal  will  not  enter- 
tain a  question  as  to  the  admissibility  of  articles  upon  an  appeal 
entered  more  than  fifteen  days  after  their  admission  by  the  inferior 
court.(7)  The  time  fixed  by  any  existing  law  or  usage  for  appeals 
was  adopted  by  the  privy  counciL(r)  It  seems  that  the  fifteen  days 
.must  be  taken  as  one  exclusive  and  the  other  inclusive.^^)  Thus 
where  there  was  a  decree  for  costs  on  the  8th  April,  and  tne  appeal 
was  not  entered  till  the  21st,  it  was  *considered  by  the  r  ^--g  -i 
court  as  the  last  day  but  one  on  which  it  could   be  '-  ^ 

entered. (t) 

Stamps."] — The  stamps  on  proceedings  in  the  ecclesiastical  courts, 
imposed  by  the  statute  55  Geo.  3,  c.  184,  have  for  the  most  part  been 
repealed  by  5  Geo.  4,  c.  41,  but  a  protocol  of  appeal  is  a  notarial 
'act  and  still  requires  a  5s.  stamp.(u)  It  seems  that  an  appeal  to  the 
delegates  signed  but  not  sealed  with  a  private  or  official  seal  is 
valid.(x) 

Inhibition.'] — An  inhibition  is  a  writ  to  forbid  a  judge  from  further 
proceeding  in  a  cause  depending  before  him,  being  in  the  nature  of  a 
prohibition,  and  more  commonly  issues  from  a  superior  ecclesiastical 
court  to  an  inferior  upon  an  appeal.(y)    Its  object  is  to  stay  the  exe- 

(0  Barry  t.  Butlin,  1  Moore,  P.  C.  96.  Ai  to  Uio  rule  of  computing  daTs,  Pellew  v. 

.    (OT)  RaybouU  w.  Bmybouldt  cited  1  Moore,  Hundred  of  Wonford,  9  B.  &,  C.  134 ;  4  M. 

F«  cm.  &  R.  130;  Hdrdy  w,  RyU,  9  B.  Sl  a  603; 

.    (o)  J.iMiey  T. ,  cited  ib. ;  Ouffhton,  tit  4  M.  Sl.  R.  295 ;  Webb  v.  Fairmanner,  3  M. 

116.  &  W.  473 ;  6  DowL  549 ;  Blunt  v.  Hetlop^ 

(a)  AyUfie,  Pirer.  80 ;  1  Addami,  108.  8  Ad.  &  Ell.  577  ;  3  Nev.  &  P.  553 ;  Rex  ▼. 

{p)  24  Hen.  8,  c.  12,  ■.  7.  Ju$tiee9  of  Skropahire,  8  Ad.  &.  EIL  173 ; 

(o)  8ehuUt§  V.  Hodgwn^  1  Addamt,  105.  Ymtng  ▼.  Higgon,  4  Jariat,  125. 

(r)  3  &  4  WUL  4,  c.  41,  a.  20 ;  ante,  p.  (t)  3  Hagg.  Ecd.  R.  481. 

549.  (ii)iS!fnyfA  v.  Smyth,  4  Hagg.  EccL  R.  75. 

(f)  CatiU  ▼.  aurictt,  3  T.  R.  623 ;  Letter  (x)  lb.  7a 

T.  GarUnd,  15  Vet.  348;  aee  Reg.  Gen.  No.  (y)  Terma  of  the  Law,  Inhibitioa;  ¥«^« 

8,  £aater  T.  1832;  aee  Ajliffe,  Parer.  80.  B.39;2Bank'il£fQx^\i.^'^. 
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cution  of  the  sentence  in  the  inferior  court  until  the  appeal  shall  be 
determined.  If  an  appeal  be  interposed  from  grievances  or  a  defini- 
tive sentence  pronounced  or  inflicted  by  an  inferior  judge  io  remote 
parts,  an  inhibition  is  first  to  be  lequeste'd  from  the  judge  to  whom  it 
IS  appealed,  (in  which  inhibition  is  usually  inserted  a  citation  for  the 
party  who  obtains  the  sentence,)  or  at  wh(»i>e  petition  the  grievance 
was  imposed  (which  party  is  called  the  party  appellate)  to  answer  in 
a  cause  of  appeal ;  and  by  virtue  of  this  inhibition  the  judge  from 
whom  it  is  appealed,  his  register  and  the  party  appellate,  are  to  be 
inhibited  that  they  proceed  not  further  to  the  execution  of  the  sen- 
tence pronounced  against  the  appellant  whilst  the  appeal  depends,  nor 
do  any  thing  to  his  prejudice.  And  this  inhibition  is  to  be  certified  to 
the  judge  to  whom  it  is  appealed,  with  a  certificate  thereupon,  noen- 
.tioning  what  day  the  judge  and  party  were  inhibited,  and  on  what 
day  the  party  appellate  was  cited  to  answer  in  this  cause  of  appeal. 
And  if  the  party  appellate  do  not  appear,  he  is  to  be  proceeded 
against  in  the  same  manner  as  in  other  cases  of  contumacy.(z)  By 
r  ^KAA  1  the  96th  canon(a)  no  inhibition  can  issue  ^without  the 
^  -'  subscription  of  an  advocate ;  |bis  is  required  to  prevent 

frivolous  suits,  ana  applies  to  all  cases  civil  and  criminal  and  to 
appeals  as  well  from  a  definitive  sentence  as  from  a  ffrievance^i) 
The  signature  of  the  advocate  is  not  sufl[icient,  it  must  be  exhibitedt 
in  order  that  the  judse  may  be  informed  of  the  quality  of  the  crime 
and  the  nature  of  the  grievance;  though  in* ordinary  practice  no 
question  is  made  on  granting  an  inhibition,  still  the  judge  must  exer- 
cise  his  judgment  on  the  point,  and  decide  whether  there  is  sufficient 


(x)  Comet,  188.  and  true,)  be  exhibited  to  the  judge,  or  hii 

(0)  Inhibilion  not  to  be  granted  without  lawful  aurrogate,  whereby  be  niaj  be  fhlljr 

ike  SuOteription  of  an  Advocate,] — It  ia  or-  informed  b(^i  of  the  quality  of  the  crime 

dained  and  pro? ided  that  no  inhibition  ahall  and  of  the  eanse  of  the  grieTaiiee,  before 

be  granted  out  of  any  court  belonging  to  the  granting  forth  of  tlie  aaid  inhibition.    And 

Archbishop  of  Canterbury  at  the  inatance  of  every  appellant,  or  his  lawibl  proctor,  dull, 

any  party  unleaa  it  be  subacribed  by  an  ad-  before  the  obtaining  of  any  suck  inhibitHMi, 

▼ocate  practising  in  the  said  courts,  which  show  and  exhibit  to  the  judge,  or  bie  eorreb 

tlie  said  adrocate  shall  do  freely,  not  taking  gale,  in  writing,  a  true  copy  of  tboM  acta 

any  fee  for  the  same  except  the  party  prose-  wherewith  he  complaineth  nimaelf  to  be  ag- 

cutlng  the  suit  do  voluntarily  bestow  some  grieved,  and  from  which  he  appealeth ;  or 

gratuity  npoo  him  for  his  counael  and  ad-  ahall  take  a  corporal  oath  that  he  hath  per- 

vice  in  the  said  oauee.  The  like  course  shall  formed  his  diligence  and  true  endeavovr  icr 

be  used  in  granting  forth  an  inhibition  at  the  the  obtaining  of  the  sane,  and  could  boC  ob- 

instance  of  any  party  by  the  bishop  or  chan-  tain  it  at  the  bands  of  the  registrar  in  the 

cellor  against  the  arcKdeacon,  or  any  other  country,  or  hia  def>uty,  tendering  him  hit 

person  exercising  ecclesiastical  jurisdiction,  fee.    And   if  any  judge  or  registrar  ahall 

and  if  in  the  court  or  consistory   of  any  cither  procure  or  permit  any  inhibition  to  be 

bishop  there  bb  no  advocate  at  all,  then  shall  sealed,  ao  as  is  said,  contrary  to  the  ibmi  and 

the  aubacription  of  a  proctor  practising  in  limitaUon  above  apccified,  let  him  be  aua- 

tho  same  court  bo  held  aufficiont.  (96  Canon,  pended  from  the  execution  of  hia  offioa  ibr 

2  Phill.  R.  437,  n.)  the  apace  of  three  months.    If  any  proetor. 

Inhibition  not  to  be  granted  until  Appeal  or  other  person  whatsoever  by  hia  appohit- 

oftall  be  exhibited  to  the  Judge.] — It  ia  further  ment,  shall  offend  in  any  of  the  preroiaes, 

ordered  and  decreed  that  henceforward  no  cither  by  making  or  sending  out  any  inhibi- 

inhibition  be  granted  by  occasion  of  any  in-  tion  cuntrury  to  the  tenor  of  the  aaid  pre- 

terlocutory  decree,  or  in  any  cauae  of  corrcc-  roisea,  let  him  be  removed  from  the  exerciae 

tiou  whatBociver,  except  under  the  form  afore-  of  hia  office  for  the  apace  of  a  whole  year 

^   aaid ;  and,  moreover,  that  before  the  ^ng  without  hopo  of  releaae  or  reetoring.    (97 

9t  of  any  such  inhibition,  the  appeal  itself.  Cation,  9  Phi  IIR.  440,  441,  n.) 

«  copy  thereof,  (voaclied  by  otlh  to  be  jual  (IT)  ^  ^ViaVL  B..  4"^^  444. 
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ground  to  issue  his  inhibilion.(c)  In  modern  times  an  inhibition  will 
be  issued  almost  as  a  matter  of  course,  but  still  under  particular  cir- 
cumstances it  is  proper  for  the  judge  to  consider  and  decide  judicially 
whether  he  shall  decree  an  inhibition,  and  may  refuse  it  ;{d)  at  the 
same  time  the  court  interferes  with  the  ordinary  course  of  appeals 
with  great  reluctance.  The  court  *i8  not  legally  obliged  r  ^^^^  -i 
to  defer  to  an  appeal  till  an  inhibition  is  served,  nor  is  '^  -' 

there  any  distinction  whether  all  the  acts  be  done  on  the  day  the 
appeal  is  asserted  or  some  on  a  subsequent  day ;  therefore  the  court, 
having  overruled  the  objection  to  the  admission  of  an  allegation,  on 
the  following  court  day  admitted  the  allegation,  notwithstanding  an 
appeal  had  in  the  interim  been  asserted.(e)  In  appeals  from  grievances 
the  hands  of  the  court  are  in  no  case  tied  up  till  the  service  of  the 
inhibition,  and  the  judge  is  to  exercise  a  sound   legal  discretion 
whether  any  and  what  intermediate  steps  shall  be  taken.  It  rests  with 
this  court  of  appeal  to  determine  whether  the  matter  of  fact  appealed 
from  is  oris  not  in  its  nature  an  appealable  grievance,  and  the  inferior 
court  is  bound  to  defer  to  an  appeal  so  far  as  the  mere  assigning  of  a 
term  to  prosecute  can  be  construed  a  deference  to  it.(/) 
■    A  suit  for  divorce  for  cruelty  and  adultery,  brought  by  the  wife, 
was  appealed  from  the  Consistory  Court  of  London  to  the  Court  of 
Arches,  and  there  dismissed  against  the  husband  by  agreement  in 
1826,  but  the  inhibition  to  the  Consistory  Court  was  not  relaxed.  In 
1831  another  suit  for  the  same  purpose  was  brought  by  the  wife 
against  the  husband  in  the  Consistory  Court,  and  the  judge  allowed 
the  libel  to  be  brought  in,  and  overruled  the  husband's  protest,  but 
refused  to  order  him  to  appear,  on  the  ground  that  the  inhibition  in 
the  former  suit  was  in  force.    An  appeal  by  the  wife  against  this 
decree  having  been  dismissed  for  irregularity  and  the  cause  remitted, 
the  judge  of  the  Consistory  Court  refused  to  receive  additional  articles 
to  the  libel ;  the  Arches  Court  on  appeal  admitted  them,  holding  that 
the  agreement  putting  an  end  to  the  former  suit  was  tantamount  to  a 
formal  relaxation  of  the  inhibition.    It  was  held  by  the  judicial  corn- 
mittee  that  the  Arches  Court  ought  not  to  have  admitted  the  additional 
articles  before  the  husband  had  appeared  to  the  suit,  but  they  retained 
the  cause,  ordered  the  husband  to  appear  absolutely  to  it,  and  declared 
that  on  his  appearance  they  would  assign  to  hear  on  the  original  and 
additional  libel  and  exhibits.(§') 

*On  an  appeal  from  pronouncing  a  party  contumacious,  r  ^^^^  i 
the  judge  a  quo  is  not  justified  m  proceeding  to  certify  ^  ^ 

the  contempt,  but  the  superior  court  cannot  interpose  till  the  inhibi- 
tion is  returned,  having  nothing  before  jt  upon  which  to  act.(A) 

jlUerUaisJ] — ^An  attentaU  in  the  laneua^e  of  the  civil  and  canon 
laws,  is  any  thing  whatsoever  wrJngfijIly  mnovated  or  attempted  in 
the  suit  by  the  judge  a  quo  pending  an  appeal.(f)    Steps  taken  by  the 

(e)  Ibid.  ig)  Smyth  ▼.  Smyth,  3  Knapp,  P.  C.  48;  4 

{d)  Htrbert  ▼.  Bwbtrt,  3  PhUl.  R.  430 ;  3  Hanr.  Ecel.  R.  73. 509. 

Biifr*  Cons.  R.  364.  (A)  Hamerton  ▼.  Hamerton^  1  Ha^^g.  EccL 

(e)  Hiitfletoii  f .  JfiiUZefoR,  3  Hagg.  EocL  R.  34 

R.  SuppL  138,  n.  (»)  1  Addams,  33,  d.;  Ayltfie,  Parer.  100. 

(/)  CkieheaUr  T.  IhMgol,  1  Addams,  31. 
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judge  a  quo  on  the  same  court  day,  but  after  an  appeal  had  been 
entered,  and  subsequent  thereto  but  prior  to  the  service  of  the  iohi* 
bition,  and  subsequent  to  even  the  service  of  the  inhibition,  the  defen* 
dant  not  being  founded  in  his  first  appeal,  were  held  not  to  be  aUe«« 
Uits.{k)  It  is  said  by  Conset,  that  if  the  party  appealing  will  proceed 
in  the  attempts,  he  is  not  compelled  to  prosecute  or  proceed  in  his 
cause  of  appeal  udtil  the  attempts  be  first  discussed  and  retracted ;  at 
least  that  ought  to  be  first  requested,  lest  he  seem  to  recede  from  them ; 
yet  the  said  party  appealing  ought  to  take  care  that  his  appeal  be  not 
deferred  whilst  he  is  prosecuting  his  cause  of  attempts;  which  incon« 
venience  he  may  easily  remedy,  having  liberty  to  proceed  in  both 
together.(/)  It  seems  that  the  regular  course  for  revoking  aUeniais  is 
by  a  separate  civil  or  criminal  proceeding  against  the  judge  a  quot 
and  not  by  charging  them  accumulatively  in  a  libel  of  appeal.(m) 

Of  the  effect  of  an  Appeal."] — If  an  appeal  be  lawfully  made  the 
inferior  judge  cannot  proceed>  for  his  authority  is  suspended.(it)  So 
by  an  appeal  the  sentence  is  suspcnded.(o)  The  legal  effect  of  an 
appeal  is  mere  suspension^  and  not  the  annihilation  of  the  sentence 
appealed  from.  This  is  evident  from  these  considerations:  the  sen- 
tence appealed  from,  if  affirmed,  that  is,  if  it  stands  at  all,  stands  as 
the  sentence  of  the  court  appealed  from,  not  the  appellate  court — the 
cause  is  remitted  to  the  court  below ;  it  is  by  the  authority  of  that 
r  ^''63  1  ^^^^^  ^^^^  ^^^  execution  of  the  sentence  is  to  be  enforced ; 
^  ■■  *and  it  remains  valid  from  the  day  upon  which  it  was 

pronounced  by  the  court  appealed  from,  and  not  from  that  upon 
which  it  was  merely  affirmed  by  the  appellate  court.  In  a  word»  the 
sentence  on  appeal,  is  dormant  only,  not  extinct — and  revives,  on 
affirmance,  with  every  consequence  attached  to  it,  which  would  have 
attached  had  no  appeal  been  interposed. (p)  Hence  the  stat.  3  Geo. 
4,  c.  75,(</)  which  passed  after  a  sentence  of  the  Consistory  Court  of 
London,  pronouncing  a  marriage  null  and  void  by  reason  of  minority 
and  want  of  consent,  under  the  26  Geo.  2,  c.  33,  8.11,  (though\pending 
an  appeal  from  that  sentence^  was  held  in  no  degree  to  anect  the 
marriage  in  question  in  that  suit.(r)  A  court  of  appeal,  on  an  appeal 
from  a  grievance,  cannot  enforce  payment  of  costs  incurred  in  the 
court  below.(5)  An  appeal  suspends  the  sentence,  but  the  suit  still 
continues.(<)  And  when  the  court  of  appeal  affirms  the  sentence  of 
the  inferior  court,  and  remits  a  cause,  the  cause  stands  on  the  same 
footing  in  the  court  below  as  it  would  have  done  if  there  had  been  no 
appeal.(u)  And  the  court  of  appeal  must  endeavour  to  put  parties  in 
the  situation  they  would  have  been  if  the  court  below  had  done 
right. (t;)    In  the  case  of  an  appeal  from  a  grievance,  the  parties  vqmj 

(k)  ChicheBter  v.  Donegal^  1  Addami,  22,  extin^oishei  the  leDtenee  9ii«Mi  prtnemiem 

23.  euu9<B  $Uitum — but  that  quoad  fiUurum  tU* 

(/)  CoDoet,  207-209.  firm  et  lUU  exUum^  it  only  suipendt  it;  GaiL 

(m)  1  Addama,  24.  Prac.  Obs.  41 ;  Oba.  144,  ii.  1. 

(fi)  4  lust.  340 ;  Paekmati'B  eate^  6  Co.  (9)  See  ante,  2S4. 

Rep.  18  b.  (r)  Blifth  ?.  Blyth,  1  Addaraa,  318. 

(0)  1  Roll.  233, 1.  40.  (•)  Briuo  ▼.  Briaoo,  3  PhilL  R.  38. 

.  (p)    Per  Sir  J.  NioboD,  Blyik  ▼.  Blytk,  1  (0  1  PhUl.  208. 

AddntDB,  316.    See  Aylifie,  Parer.  71.    The  (u)  1  Lee,  639  ;  4  Hagg.  511. 5I& 

matter  ia  tbaa  aummed  op,  "*  ibat  an  appeal  {xi)  2  PhilL  R.  400. 
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be  put  on  the  terms  of  arrangement  for  the  future  trial  of  the  cause. 
Thus  in  Stephens  v.  fVebb{x)  an  appeal  was  pronounced  for  on  an 
understanding  that  the  cause  should  be  retained,  and  the  adverse 
proctor  should  declare  in  acts  of  court  that  he  admitted  certain  points* 

When  new  facts  are  admissible  on  Appeal,] — In  an  appeal  from  a 
definitive  sentence,  it  is  lawful  both  for  the  party  appealing  and  the 
party  appellate  to  allege  things  not  alleged  before  the  judge  from  whom 
it  is  appealed  ;  and  to  prove  things  not  proved,  so  as  the  publication 
of  the  witnesses  produced  in  the  first  instance  hinder  not.  But  it  ta 
otherwise  in  an  appeal  from  grievances,  which  ought  to  be  proved 
by  the  proceedings  *and  the  act  of  the  judge  from  whom  r  ^^-g .  -• 
it  is  appealed ;  unless  the  grievances  upon  which  it  is  I-  J 

appealed  are  omitted,  and  left  out  of  those  proceedings  so  transmitted* 
or  that  the  judge  from  whom  it  is  appealed,  or  his  registrar,  bath 
refused  to  enter  these  grievances  into  the  acts  which  the  party  appeal- 
ing supposes  himself  grieved  upon.(y)  It  has  been  laid  down  as  a 
rule  on  this  subject,  that  though  the  court,  even  in  an  appeal  from  a 
definitive  sentence,  may  admit  an  allegation,  yet  that  it  ought  to  be 
cautious,  and  not  allow  any  thing  to  be  pleaded  which  could  have 
been  pleaded  below,  and  which  directly  contradicts  the  plea  on  which 
witnesses  have  been  examined  in  the  court  below,  and  therefore  on  an 
appeal  from  a  definitive  sentence,  the  court  rejected  an  allegation  plead<» 
ing  facts  not  shown  to  be  novita  ad  notitiam  perventa.{z)  On  appealf 
from  definitive  sentences,  matter  which  could  have  been  pleaded  in  the 
court  below,  and  which  directly  contradicts  the  plea  on  wnich  witnesses 
have  been  examined  in  that  court,  is  not  admissible,  but  matter  more 
generally  responsive  may  with  caution  be  received,  especially  where 
the  cause  has  not  been  properly  conducted  in  the  court  below.(af)  la 
the  case  of  grievances,  the  cause  of  appeal  should  appear  on  the  face 
of  the  inhibition.(&)  An  appeal  upon  a  grievance  must  be  heard  from 
the  acts  of  the  court  below.  The  process  and  the  registrar's  return 
are  the  proper  evidence  of  what  had  been  exhibited ;  and  therefore 
the  court  rejected  the  affidavit  of  a  party  to  bring  in  papers  which 
were  not  in  the  cause  below,  and  to  contradict  the  judge  and  the 
registrar's  return.(c)  We  have  already  seen  that  the  judicial  com- 
mittee may  admit  new  evidence  upon  the  hearing,  without  reference 
to  the  distinction  between  appeals  from  definitive  sentences  and 
grievances.((/) 

In  an  appeal  from  refusing  the  prayer  of  a  petition,  the  appellant) 
who  originally  prayed  to  be  heard  on  his  petition,  begins.(e) 

•We  have  already  seen  that  in  appeals  from  griev-  p  %^q^  i 
anceSf  the  court  of  appeal  cannot  give  costs  incurred  in  ^  * 

the  court  below.(/)  In  appeals  to  the  judicial  committee,  the  costa 
are  in  the  discretion  of  that  court.(g) 

(x)lLee,363.  (<f)  3&  4  WUl.  4,e.  41,  t.8,  uite,p.547. 

(y  Conset  part  5,  e.  1,  8.  5,  pi.  3,  p.  Si  6.  (e)  Hiighe»  ▼.  Turner,  4  Hagg.  Eool.  R. 

(tr)  Oaghton,  tit  30d,  ■,  1 ;  Cootet,  HiBi  47,  n. 

Jle<eAcr  ?.  Lf  Arcttn,  3  Hagg.  Eod.  R.  365.  (/)  Ante,  p.  563.    See  3  Hagg.  EocL  R. 

(ff)  Priet  ▼.  Clarik,  3  Hagg.  EcoL  R.  265.  Soppl.  133. 

See  3  Phill.  R.  394. 400.  583.  (g)  3  4b  4  WUl  4,  e.  4],  s.  15,  into,  p. 

it)  S7  Cancm,  ante,  p.55a.  549. 

{e)  PuMhawr.  Virion,  1  Lee,  625. 
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SECT.  V. OF  SUITS  OP  NULLITY  OP  MARRIAGE. 

Object  of  these  Suits.'] — Suits  of  nullity  or  suits  instituted  for  the 
purpose  of  having  marriages  declared  null  and  void  are  of  two  kinds : 
first,  when  the  marriage  is  ipso  facto  null  and  void,  and  no  declara- 
tory sentence  is  absolutely  necessary ;  but  when  it  is  expedient  to  pro- 
cure a  sentence  to  prevent  the  consequences  which  might  in  future 
take  place  from  the  death  of  witnesses,  or  other  occurrences  rendering 
proof  of  the  invalidity  of  the  marriage  difficult  or  impossible.  Under 
this  head  are  comprised  suits  for  declaring  a  second  marriage  null  and 
void,  when  at  the  time  of  such  second  marriage  one  of  the  parties 
had  been  previously  legally  married,  and  the  marriage  not  dissolved 
by  death  or  the  operation  of  law ;  suits  for  the  purpose  of  having  a 
marriage  de  facto  declared  null  and  void  by  reason  of  legal  invalid- 
ity arising  from  a  noncompliance  with  the  marriage  acts,  or  from 
force,  or  in  very  rare  instances,  where  there  is  an  extraordinary  com- 
bination of  circumstances  proved  in  effect  equivalent  to  force.(a) 
Where  the  marriage  act  declares  marriages  to  be  void,  the  sentence 
of  the  ecclesiastical  court  is  declaratory  only,  it  does  not  make  them 
void.  (6)  But  though  no  such  sentence  is  necessary,  it  is  a  matter  of 
convenience  to  the  parties  that  it  should  be  given,  and  it  is  a  duty 
which  the  court  owes  to  the  public  to  declare  the  situation  of  the  par- 
ties.rc) 

Tne  second  description  of  suits  of  nullity  is  in  cases  where  the 
marriages  are  voidable.((2)  A  sentence  of  nullity  as  we  have  already 
seen,  may  be  obtained  on  account  of  impotence  or  sterility  in  either 


[    •566     ] 


sex,  when  it  can  be  proved  to  have  existed  *at  the  time 


of  the  marriage,(e)  or  on  account  of  the  marriage  being 
within  the  prohibited  degrees.(  f )  In  the  case  of  voidable  marriages, 
if  the  sentence  of  a  proper  ecclesiastical  court  be  not  obtained  during 
the  lifetime  of  both  the  parties,  it  cannot,  after  the  death  of  either,  w 
questioned  in  any  court  whatsoever.(§^)  In  the  case  of  a  sentence  in 
a  matrimonial  suit,  on  a  voidable  marriage,  it  does  not  appear  that 
after  the  parties  are  dead  the  question  can  be  agitated  again  by  the 
children.(A) 

In  suits  of  nullity  the  court  is  bound  to  act  with  peculiar  caution, 
lest  the  legitimacy  of  children  may  improperly  be  brought  into  ques- 
tion.(t)  It  is  competent  to  a  party  to  set  up  the  nullity  of  a  first 
marriage  in  bar  of  a  sentence  praying  the  nullity  of  a  second  mar* 
riage  by  reason  of  the  first,  although  the  party  has  previously  been 
convicted  and  sentenced  to  transportation  for  bigamy  in  respect  of 
such  two  marriages.(A:) 

By  whom  suit  may  be  Instituted.'] — Either  of  the  parties  to  a  mar- 
riage may  institute  a  suit  for  having  it  declared  void,  on  the  ground 


(a)  Rep.  EccLComm.  43. 
-   (6)  1  Hagg.  Cons.  R.  314. 
(c)  Haye$  ?.  WaiU,  3  Phill.  R.  44. 
^  '   <4f)  See  ante,  p.  483. 
**    (e)  Ante,  p.  201—213, 
(/)  Ante,  p.  179. 
f)  Rep.  Eccl.  Coaun.  43 ;  inteipp. 


485. 

(k)  1  Hagg.  Eccl.  R.  655. 

(t)  Wrighl  ?.  EUwood,  9  Hagg.  EocL  R. 
600.    See  1  fiaffg.  Cons.  R.  363. 

(k)  Bruce  v.  Bwrke,  3  Addama,  471 ;  ante, 
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that  it  is  material  to  their  interests  and  that  of  the  public  that  their 
status  should  be  known,  and  that  it  should  be  defined  by  the  sentence 
of  a  competent  court.(/)  The  interest  of  the  public  has  been  consid- 
ered greater  in  cases  of  marriages  abs^olutely  void,  than  in  those 
merely  voidable. (m)     A  sentence  of  nullity  is  not  discretionary  on  the 

i>art  of  the  court.  Every  person  interested,  who  thinks  there  is  a 
egal  defect  in  a  marriage,  may  apply  and  has  a  right  to  a  declara- 
lory  sentence,  if  his  application  is  well  founded.  ]t  mav  be  necessary 
for  the  convenience  and  happiness  of  families  and  of  the  public  like- 
WxsG  that  the  real  character  of  these  domestic  connections  should  be 
ascertained  and  known.(72)  We  have  already  seen  that  cither  of  the 
parties  to  a  marriage  *within  the  prohibited  degrees,  and  r  _g,^  1 
that  parlies  having  a  pecuniary  interest  depending  upon  ^  ^ 

the  validity  of  such  a  marriage,  may  institute  suits  of  nullity.(o)  In 
suits  for  nullity  of  marriage  the  committee  may  proceed  for  dissolu- 
tion of  the  marriage  on  account  of  the  alleged  incapacity  of  the  luna- 
tic at  the  time  it  was  celebrated.(p) 

Every  parent  is  deeply  interested  in  the  welfare  of  his  children  as 
aflfected  by  matrimonial  connections,  and  has  a  right  to  question  a 
.matrimonial  contract  entered  into  during  the  minority  of  his  child ;(9) 
jiot  on  the  ground  of  any  pecuniary,  but  of  a  moral  interest,  which 
he  has  in  the  welfare  of  his  child.(r)  So  a  guardian  may  institute  a 
suit  of  this  kind  in  respect  of  his  ward,  without  reference  to  any 
pecuniary  interest.(5)  On  a  petition  on  the  part  of  the  wife,  stating 
that  the  suit  had  been  commenced  by  the  father,  as  guardian  of  the 
minor,  who  was  then  of  age,  and  praying  that  he  might  then  be  cited 
to  appear  and  carrv  on  the  suit  in  his  own  name,  with  intimation  that 
the  court  would  otherwise  dismiss  the  wife,  it  was  held  that  the  father 
might  go  on  with  a  suit  clearly  instituted  during  the  son*s  minoriiy, 
after  the  minor  came  of  age ;  and  if  the  minor  should  appear  in  the  ' 
cause,  it  would  not  abate  the  suit.(<)  So  the  consent  of  a  minort 
not  being  necessary  for  suits  of  nullity,  a  testamentary  guardian 
may  proceed  after  the  minor  has  attained  his  majority.(u)  It  does 
not  appear  to  have  been  determined  that  the  father  or  guardian  can 
commence  a  suit  after  the  minor  has  come  of  age ;  but  Lord  Stowell 
would  not  say  that  he  might  not,  as  in  case  of  the  son's  death,  or  other 
particular  circumstances,  it  might  be  convenient  that  he  should  have 
such  right.(2;)  Where  the  court  finds  a  guardian  apparently  appointed 
with  sufficient  regularity,  in  absence  of  proof  of  the  invalidity  of 
the  appointment,  it  will  be  presumed  that  the  party  was  properly 
qualified  to  receive  it.(y)  Where  a  minor  had  been  excommunicateai 
to  ^compel  a  lawful  appearance  in  a  suit  for  nullity  of  ■•  «5go  i 
marriage,  a  person  having  appeared  ready  to  take  the  ^  -" 

guardianship,  the  court  ex  officio  appointed  him,  with  the  consent  of 

(t)  1  Corteu,  226,^7.  (•)  Ibid. 

(m)  3  Phill.  161.  (/)  Bvwxer  ▼.  RieketU,  1  Htgg,  Corn.  R. 

(n)  Pertreii  v.  Tondear,  1  Hagg.  Con8.R.    213. 

137, 13d.  (m)  Lord  CourUnay'8  ease.  Com.  1763; 

(o)  Ante,  p.  179.  Delesr.  1763;  1  Hagg  Coot.  R.315. 

ip)  Parnell  ▼.  PameU,  2  Phill.  R.  160;        (x)  1  Hagg.  Com.  R.  215.     Bat  tet  Bal^ 

•nte,  p.  200.  /otrr  ▼.  Carpenter^  1  Phill.  R.  222. 

(9)  1  nafg.  Gpna.  R.  327.  («)  Bwkam  v.  fiarkam A  ^^VL*^^^>^^^ 

(r)  1  Coritiii,  327.  S,  6;  tnie,  33^, 
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the  proctor,  who  had  been  apointed  by  ihe  minor.(t)  Bui  after  a 
child  has  attained  the  age  of  twenty-one  years,  the  father,  merely  in 
that  capacity,  has  no  special  privilege  to  institute  a  suit  respecting  a 
child's  marriage,  hut  must  show  ft  specific  interest  as  well  as  any 
other  person,(a)  although  the  child  continues  to  reside  with  the  father 
as  part  of  his  family.(fr)  But  the  liability  of  a  father  to  support  the 
issue  of  his  child  constitutes  such  an  interest  in  the  legitimacy  or  ille- 
gitimacy of  such  children  as  will  entitle  him  to  maintain  a  suit  in 
the  ecclesiastical  courts  for  annulling  the  marriage  of  the  child,  the 
grandfather  being  bound  by  the  positive  law  of  the  country,(c)  and 
still  more  by  the  law  of  nature,  to  provide  for  his  grandchildren,  not- 
withstanding their  majority.({/) 

It  does  not  appear  to  have  been  determined  that  the  next  of  kin 
of  a  person,  qua  next  of  kin,  with  a  spes  successionis,  has  been  con- 
sidered to  possess  a  sufficient  interest  to  institute  a  proceeding  of  this 
kind.(e)  In  Faremoutk  v.  Watson J{f)  it  was  said  that  a  slight  inter- 
est was  sufficient  to  enable  a  party  to  bring  a  suit  for  setting  aside  a 
marriage  on  the  ground  of  affinity ;  and  the  sisters  of  a  man  who 
were  his  next  of  kin,  and  had  an  interest  under  a  will  contingent 
upon  the  death  of  their  brother  without  lawful  issue,  were  held  compe- 
tent to  sustain  a  suit  for  setting  aside  a  marriage  of  their  brother  with 
r  ♦seo  1  ^^^  sister  of  his  deceased  wife.(g-)  The  situation  *of  a 
^  ■■  person  who,  instead  of  receiving  a  benefit  on  the  failure 

of  issue,  was  bound  by  the  will  or  settlement  to  pay  a  sum  of  nnoney 
in  the  event  of  the  existence  of  issue  of  the  marriage,  must,  it  should 
seem,  have  a  similar  legal  interest  to  sue  for  the  dissolution  of  the 
marriage.(A)  There  is  however  a  material  distinction  between  voida- 
ble  marriages  which  can  only  be  questioned  during  the  lives  of  both 
parties,(i)  and  void  marriages  which  may  be  called  in  question  at 
any  time.(^')  A  stranger  has  no  interest  in  the  marriage  of  others 
except  as  one  of  the  public,  and  as  such  can  only  institute  a  criminal 
proceeding,  which  is  ad  publicam  vindictam.  A  stranger  wishing  to 
proceed  in  a  civil  suit  must  show  a  special  pecuniary  interest.(A) 

Of  the  Right  of  Intervention  of  a  Third  Party.]— In  the  ecclesias- 
tical courts  a  third  person,  not  originally  a  party  to  the  suit  or  pro- 


(<)  Turner  ?.  F«/(oii,  2  Pbill.  R.  93.  next  of  kin  of  a  lunatic  who  i»  in  a 

(a)  Turner  ?.  Meyers,  1   Hagg.  Com.  R.  hopelen  condition  boUi  of  body  and  aimdi 

.414,  n.;  Balfour  ▼.  Carpenter,  1  Phill.  R.  ha?e  not  such  an  interest  at  will   qualify 

231.    See  ante,  p.  200 ;  3  Rep.  38  b;  Bar-  them  to  maintain  rach  a  suitv— €  Vea.  S6d ; 

kam  V.  Dennit,  Cro.  Eliz.  770.  15  Vea.  133 ;  2  Jac.  &  W.  451 ;  Mit£  Fl.  H 

(6)  Rayw,  Shervoood,  1  Corteii,  173;   1  .>53,4Uied. 

Moore,  P.  C.  397.  {g)  1  Phill.  R.  335;  see  2  Addams,  3^ 

(e)  Stat  43  Bliz.  c.  2;  1  BI.  Comm.  448.  The  adroisaion  of  the  allegation  waa  opposed, 

See  4  &  5  Will  4,  c.  76,  a.  78.    See  Rex  v.  and  the  judge  took  time  to  deliberate  wbetb- 

InhalnlanlM  of  New  Forest,  5  T.  R.  478;  er  the  parties  promoting  the  suit  bad  not  set 

Bex  V.  Sowerinf,t  East,  276 ;  Rex  ▼.  Inhabit  forth  sufficient  interest  to  authorise  Um  eonrt 

iantt  of  Roach,  5  T.  R.  252 ;  Rex  ▼.  Eterlon,  to  entertain  the  question. 

1  East,  526;  Rex  ▼.  Bleaaby,  3  R  &  Aid.  (A)  Sherwood  v.  Ray,   1   Moore,    P.  C. 

377 ;  Rex  ?.  Wilmington,  5  B.  &  Aid.  525 ;  400 ;  see  1  Addams,  16. 

Rex  T.  Lawford,  8  B.  &  C.  271.  (t)  Ante,  p.  484 ;  see  1  Moore,  P.  C  400. 

id)  Ray  v.  Sherwood,  1    Curteis,  230;  (^)  See  1  Hagg.  Cons.  R.  415,  n.;  1  Ad. 

SfUrwood  V.  Ray,  1  Moore,  P.  C  353.  dams,  27. 

(e)  }  Curteis,  p.  225.  (k)  Ray  v.  Sherwood^  1  Corleta,  826;  I 

(/)  A  plaintiff  in  a  bill  to  perpelualia  \m-  Ua%|^.  Coas.  R.  415,  n. 
kooof  moat  iiare  a  preaeut  iiOercttf  but  thft 
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ceeding,  but  claiming  an  interest  in  the  subject-matter,  may  interpose 
in  defence  of  his  own  interest  in  every  case  in  which  it  is  aflected 
either  in  regard  of  his  property  or  person.  This  proceeding  is  termed 
an  intervention^  and  is  unknown  in  our  courts  of  law  and  equity. 
Parties  may  intervene  in  causes  of  matrimony^  of  ecclesiastical  bene- 
fices and  of  testaments.(/)  A  party  who  has  no  interest  cannot  be 
permitted  to  intervene  in  a  cause  on  the  ground  that  a  guardian  was 
colluding  with  an  adverse  party.(m)  If  a  man  takes  out  proceedings 
against  a  woman  in  a  cause  matrimonial,  and  the  woman  has  either 
solemnized  or  contracted  marriage  with  another  man,  such  other 
man  or  third  party  may  if  he  pleases  interpose  in  the  said  suit,  to 
protect  his  own  rights,  in  any  part  of  the  proceedings,  even  after  the 
conclusion.  *It  matters  not  whether  he  appears  in  aid  of  r  %^jq  i 
the  party  convened  or  cited  to  appear,  or  in  opposition  *-  ^ 

to  the  woman,  or  the  parly  convened  or  cited  acting  in  collusion  with 
the  plaintiff.  Neither  is  the  case  altered  by  any  previous  notice  be 
might  have  of  the  pending  suit,  and  of  the  plaintiff's  having  proceeded 
to  proof.  The  reason  is,  that  the  court  favours  and  protects  matri- 
mony, for  in  such  cases  the  welfare  of  the  immortal  soul  is  involved. 
Consequently  the  publication  of  witnesses  and  the  conclusion  in  the 
pause,  do  not  prevent  the  interposition  of  a  third  party,  alleging  a 
prior  contract  and  a  previous  marriage.  He  must  however  declaro 
on  his  oath,  that  he  does  not  interfere  with  anv  malicious  intent,  or 
for  the  purpose  of  protracting  the  litigation,  and  that  he  believes  that 
he  can  malce  good  nis  declarations.  In  such  case  he  may  be  admit- 
ted to  tender  his  allegation,  and  to  prove  his  interest,  notwithstanding 
the  publication  of  the  witnesses  and  the  conclusion  of  the  cause.  But 
in  matrimonial  causes,  the  party  intervening  ought,  and  is  bound,  to 
take  up  the  cause  in  that  stage  in  which  he  found  it  when  he  ioter-- 
posed,  and  he  must  not  delay  the  suit.  The  plaintiff  may  proceed 
against  the  defendant  as  if  the  third  party  had  not  intervened.(a) 

In  a  suit  for  restitution  of  conjugal  rights,  brought  by  the  first  wife 
against  the  husband,  the  lady  of  the  second  marriage  was  not  made  a 
party  to  the  suit,  but  Lord  Stowell  said  she  might  have  been  a  formal 
party  if  she  had  chosen  to  intervene,  although  in  substance  she  was  a 
party,  as  her  marriage  was  pleaded  and  proved,  and  as  much  under 
the  protection  of  the  court  as  if  she  had  been  a  formal  party  respect- 
ing the  validity  of  the  other  marriage.  Afterwards,  on  an  appeal  to 
the  Court  of  Arches,  an  allegation  was  asserted  on  behalf  of  the  lady 
of  the  second  marriage,  and  time  prayed,  which  was  refused  by  the 
judge  of  the  Court  of  Arches.  But  the  Court  of  Delegates,  on  appeal, 
allowed  time,  and  her  allegation  was  given  in,  although  it  was  ulti- 
mately rejected.(o) 

« 

^i)  Ooghton,  tit  14 ;  3  PhiU.  R.  586 ;  Jk  cause  of  appeal,  indepondent  of  the  principal 

H*jrf  •  £^*  R.  67.  P&rty  not  appealing  or  not  proeocutin^  ihm 

(m)  BndAerton  ▼.  HeUier,  1  Lee*9  R.  599.  appeitl.--Ibid.  obs.  20,  '21,    See  at  to  inter- 

Gall  obitrvee,  in  his  very  vaiaable  observa-  vention,  SchoolmasterB  of  Scotland  y.  FrMer, 

tioM  OQ  Uiia  aubjeot,  **  the  advocate  on  tho  2  Hagsr.  Eccl.  R.  613.  292;  Wood  v.  Medley^ 

mdfene  eido  ahould  dili^ntiy  examine  into  1  Hufrg.  ticcl.  R.  645. 
and  aaoertain  tfatt  intereat  of  the  third  party        (n)  Law's  Forms  of  Cccl  Law,  70.  72. 
intervening,  whether  or  not  it  relates  to  the        (o)    Dalrymple  ?.   Dalrymple^  2    Hagr. 

principal  matter  in  diipute.**— Gail,  lib.!,  oba.  Cons.  R.  5J,  137,  o.    8q«  i  Vi\\^  ^«^ 
19.    A  third  party  may  further  institate  a .  343. 


336  SHCLroRD  oir  marriage  avd  divorce. 

Although  the  practice  of  the  ecclesiastical  court  allows  anv  parties 
interested  (not  parties  to  the  suit)  to  intervene  in  anv  stage  of  the  suit, 
r  #571  1  ^'  *^'"*  doubtful  whether  the  house  of  *lords  will  allow 
^  •■  parties  to  intervene  originally  on  an  appeal  from  the 

court  of  session,  and  whether  the  cause  must  not  be  remitted  for  that 
purpose.(p) 

No  party  can  of  right  plead  in  a  principal  cause  after  publication 
has  once  passed  of  evidence  already  taken.  Interveners  must  take 
the  cause  in  which  they  intervene  as  they  find  it  at  the  time  of  their 
intervention.  Hence  they  can  only  of  right  do  what  they  might  have 
done  had  they  been  parties  in  the  first  instance,  or  had  their  inter- 
vention occurred  in  an  earlier  stage  of  the  cause.  But  the  court,  if 
« rayed,  may  still,  exgrcUid,  permit  a  party  so  to  plead  on  cause  shown, 
^here  facts  set  forth  in  an  affidavit,  in  order  to  found  a  prayer  to 
that  effect,  on  the  part  of  an  intervener,  were  insufficient  to  sustain 
the  prayer,  the  party  so  praying  was  permitted  under  the  circum- 
stances* to  cross-examine  the  witnesses  on  the  other  side,  on  first 
ffiving  security  for  the  payment  of  costs,  if  finally  awarded  against 
Eim  by  the  court.(5') 

Decree  to  see  Proceedings.'] — After  a  libel  had  been  given  in  a  suit  of 
nullity  between  husband  and  wife,  a  decree  to  see  proceedings  in  tht 
cause,  with  the  usual  intimation,  was  taken  out  by  the  wife  against 
the  presumptive  heirs  in  succession  to  the  plaintiff's  honours  and 
estates  in  the  event  of  the  marriage  sought  to  be  impugned  in  the  suit 
being  pronounced  void ;  the  object  of  which  was,  that  the  wife  miffht 
establish  the  important  fact  of  her  marriage  not  only  against  her 
husband  but  against  the  other  parties  so  cited.  A  protest  was  made 
against  such  decree,  on  the  ground  that  no  instance  had  occurred  of 
the  issue  of  a  similar  process  in  a  suit  of  nullity  of  marriage,  where  the 
alleged  ground  of  nullity  was  a  breach  of  the  marriage  act :  that  as 
no  remainder-man  can  institute  that  species  of  suit  for  his  own  bene^ 
fit,  so  neither  is  he  compellable  to  become  a  party  to  it  for  that  of 
any  body  else,  that  the  party  cited  had  no  direct  immediate  interest  in 
the  point  at  issue  in  the  cause ;  and  that  neither  the  proceedings  had 
nor  the  sentence  pronounced  in  it  would  be  legally  binding  on  him. 
Lord  Stowell  however  decided  nothing  as  to  the  liability  of  the  party 
r  *&7^  -|  to  be  called  upon  under  such  circumstances  *'to  see  pro- 
I-  -I  ceedings  ;(r)  and  Sir  J.  Nicholl,  on  appeal,  abstained  from 

intimating  any  opinion  upon  that  point,  but  observed  that  the  judge,  in 
issuing  the  decree  to  see  proceedings,  appeared  to  have  considered 
that  it  could  at  least  lead  to  no  injustice  to  give  parties  so  deeply 
interested  as  those  in  remainder  notice  of  the  proceedings,  and  to 
afibrd  them  an  opportunity  of  intervening  if  thev  thought  it  for  their 
interest,  leaving  it  for  them  to  choose  whether  they  would  appear  or 
not.(«)  A  decree  to  see  proceedings  is  not  a  compulsory  process 
menacing  the  parties  cited  with  any  penalty  in  case  of  non-appear- 
ance ;  it  merely  invites  them  to  become  parties  to  the  suit,  if  they 
deem  it  their  interest  to  do  so,  with  intimation  that  otherwise  the  suit 


^  393. 


ip)  MacneiU  ▼.  Maegregar,  2  Bligh,  N.  S.        (r)  Donegal  ▼.  Donegal,  8  PhUI.  R.  586. 

447.  {a,  Chichester  ▼.  Donegal^  I  Add.  R.  1& 

(f)  Clement  ?.  Rhodt$,  3  Add&mt'ti  R.  37,    8:  •  Earl  of  Belfast  ▼.  CAtcAetfer,  9  Jac  ft 
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rill  proceed  in  their  absence ;  it  leaves  them  at  liberty  to  appear  or 
lot  to  appear  at  their  pleasure.  (Q 

Proof  of  Marriage.'] — In  ordinary  cases,  where  the  plaintiff  and 
lefendant  are  the  alleged  contracting  parties,  and  a  sentence  declara- 
ory  of  the  nullity  of  an  alleged  marriage  is  prayed,  the  court  will  not 
pronounce  such  a  sentence  without  proof  of  the  marriage  sought  to  be 
innulled.  If  the  plaintiff  fails  in  producing  such  proof,  it  is  the  duty 
>f  the  court  to  withhold  its  declaratory  sentence  of  nullity,  how  clearly 
ioever  all  the  several  facts  may  be  established  in  evidence,  upon  which, 
lad  the  marriage  itself  been  established  by  similar  evidence,  a  seu- 
»nce  declaratory  of  its  nullity  might  well  have  been  founded.(y) 
leases  have  occurred  in  which  an  ecclesiastical  court  has  proceeded 
JO  a  sentence  of  nullity  without  full  proof  of  the  marriage  declared 
lull  by  its  sentence,  on  the  ground  that  the  requiring  strict  proof  of 
Jie  marriage  from  the  complainant  would  have  defeated  the  suit.  In 
;hree  cases,(u;)  the  court  in  which  the  suit  was  depending  pronounced 
I  marriage  therein  pleaded  to  have  been  void,  if  any  such  were  had ; 
plainly  in  the  absence,  as  appeared  by  the  sentence  itself,  o(full,  at 
least,  proof  of  the  marriage.  But  in  none  of  those  suits  were  the 
plaintiifand  defendant  the  alleged  contracting  ^parties,  for  p  _^„  -. 
the  marriage  sought  to  be  impeached  in  every  one  of  ^  -■ 

tbem  was  not  only  a  marriage  to  which  the  party  complainant  was 
fer$onaUu  not  privy,  bqt  it  was  a  marriage  the  particulars  of  which, 
ID  all  probability,  were  studiously  concealed  from  the  party  complain- 
ant by  the  defendant;  and  that  expressly  in  order  to  defeat  the  object 
of  ihe  suit,  namely,  a  sentence  annulling  that  marriage.  Consequently 
it'Would  have  amounted  at  once  in  effect  to  a  defeazance  of  the  suit, 
to  have  required  strict  proof  of  the  marriage  sought  to  be  annulled 
from  the  complainant  in  any  one  of  those  cases.(x) 

Identity  of  Parties.] — In  all  cases  where  a  dissolution  of  the  marriage 
is  the  object  of  the  suit,  it  is  the  especial  duty  of  the  court  to  guard 
against  imposition ;  where  an  existing  marriage  is  proved,  it  is  not  to 
be  exposed  to  the  danger  of  being  set  aside  by  any  species  of  collu- 
sion, and  should  only  be  brought  into  question  upon  tne  most  undis- 
pated  proofs.  In  a  suit  instituted  to  annul  a  marriage,  on  the  ground 
of  a  former  marriage,  alleged  to  have  taken  place  t>etween  a  woman  ^ 
and  a  man  who  was  living  at  the  time  of  the  latter  marriage,  the  iden- 
tity of  the  parties  must  be  satisfactorily  proved.(y) 

Evidence.'] — In  a  cause  of  nullity  of  marriage  promoted  by  the 
father  of  a  minor,  the  evidence  of  the  wife  of  such  father  is  admissible, 
for  he  was  not  a  party  suing  in  his  own  right,  but  merely  a  formal 
party,  to  make  a  lawful  appearance  for  his  daughter.(x)  An  objec- 
,tion  was  taken  to  the  competency  of  the  father  to  be  a  witness,  who 
bad  originally  instituted  proceedings  Tto  annul  the  marriage  of  his  son)» 
vrhich  were  continued  by  the  son  on  his  coming  of  age,  but  the  objec- 

(0  Ibid.  10,  II.  400. 

(V)  I>ioke8  V.  Milward,  9  Addams  R.  386.  (y)  Searle  ?.  Pf  tee,2  Hagg.  Cods.  R.  187 ; 

(to)  Heaeltine  ▼.  Murray,  Fust  w.  Bower-  ante,  p.  414. 

•mh,  WaUon  ?.  P^remoulh^  cited  2  Addams  (s)  Buckeridgt  y.  Buckeridgef  2  Phil.  R. 

R.  399.  131. 

{X)  Noke$  ▼.  MUward,  2  Addama  R.  399, 

August,  184L— 2D 
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tion  was  overruled,  because  the  son's  intervention  in  the  suit  was  a 
supercession  of  the  father,  and  by  taking  up  the  suit  where  he  found  it 
the  son  had  adopted  and  sanctioned  all  which  had  been  done.  For 
the  sake  of  greater  regularity,  however,  the  conclusion  of  the  cause 
was  rescinded,  to  enable  the  father  formally  to  withdraw  himself  from 
the  suit,  and  then  with  his  wife  to  be  repeated  to  their  deposition6.(a) 


[  ♦574  ]  ♦sect.  rv. — of  suits  for  the  restitution  of  conjugal  rights. 

Object  of  Suit.'] — The  suit  for  restitution  of  conjugal  rights  is  brought 
in  the  ecclesiastical  courts  whenever  either  the  husband  or  wife  is 
guilty  of  the  injury  of  subtraction,  or  lives  separate  from  the  other 
without  any  sufficient  reason  ;  in  which  case  the  other  may  by  suit  in 
the  ecclesiastical  court  compel  the  party  withdrawing  to  return  to 
cohabitation,  if  either  party  be  weak  enough  to  desire  it,  contrary  to 
the  inclination  of  the  other.(a)  In  this  suit  the  marriage  is  pleaded  by 
the  party  proceeding,  and  it  is  further  alleged  that  the  party  proceeded 
against  has  withdrawn  from  cohabitation,  and  the  prayer  is  that  the 
defendant,  whether  husband  or  wife,  shall  be  compelled  to  return  to 
cohabitation.  In  defence,  the  marriage  may  be  denied,  or  the  adul- 
tery or  cruelty  of  the  plaintiff  pleaded  in  bar.  This  process  has  in  a 
very  few  instances  been  resorted  to  for  purposes  resembling  those 
sought  to  be  attained  by  the  Scotch  proceeding  of  declarator  of  mar- 
riage, namely,  with  the  view  of  trying  the  validity  of  a  marriage, 
respecting  the  legality  of  which  some  doubt  may  exist,  and  where 
there  may  be  a  chance  that  the  witnesses  to  establish  the  same  may, 
if  the  marriage  be  contested  at  a  future  time,  be  dead  or  not  fortn- 
jcoming.(fr) 

Wh^n  the  court  will  interfere,'] — The  ecclesiastical  court  can  only 
interfere  in  the  way  of  restitution  of  conjugal  rights  where  matrimo*- 
nial  cohabitation  is  suspended.  Hence  it  is  not  competent  for  the  wife 
to  institute  such  a  suit  on  the  ground  that  she  is  not  treated  by  the 
husband  with  conjugal  affection,  for  matrimonial  intercourse  may  be 
broken  off  on  consideration  of  health  and  other  causes,  with  which  it 
is  quite  incompetent  for  the  court  to  interfere.(c) 

If  a  man  has  solemnized  matrimony  with  one,  and  afterwards  marries 
another,  if  the  lawful  wife  desires  to  be  restored  to  her  husband,  she  may 
institute  a  suit  in  a  cause  of  divorce  from  the  tie  of  the  second  mar- 
riage, and  of  restitution  of  conjugal  rights.  And  this  suit  should  be 
r  ^.^.  1  instituted  against  the  ♦man  and  second  woman  that  he 
*-  ^  married,  for  sentence  of  divorce  is  not  valid  against  her, 

unless  she  be  cited.  And  what  is  said  of  the  man  will  hold  of  the 
woman.  Or  if  the  woman  in  the  second  marriage  has  a  mifKl  to  have 
that  marriage  declared  null,  she  may  sue  in  a  cause  of  divorce  from 
the  tie  of  marriage;  and  for  the  reason  above  mentioned,  she  here 
should  institute  the  action  against  the  lawful  wife.((f) 

(a)  SumerJUld  v.   Maekintiret  1    Hagg.  (b)  Rep.  Eccl.  Comm.  43. 

CoDn,  R.  419,  n.  (c)  Ortne  v.  Orme,  2  Addamq,  3^ 

(a)  3  BL  Comm.  94;  1  Addams^  305 ;  3  C<0  Cockbuni,  lU9,pL  5,6,7. 
Hagg.  EccL  R.  619. 
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In  a  case  where  there  had  been  neither  consummation  nor  cohabi- 
tation of  the  parties  since  the  marriage  was  solemnized,  the  validity 
of  which  was  questioned,  Sir  H.  Jenner  said,  assuming  the  alleged 
marriage  to  be  valid,  the  husband  would  have  a  right  to  claim  the 
consortium  of  his  wife,  and  if  she  refused  to  cohabit  with  him,  he  would 
be  entitled  to  institute  a  suit  in  the  ecclesiastical  courts,  not  for  the 
purpose  of  compelling  her  to  return  to  cohabitation  in  bis  house,  (for 
into  his  house  she  had  never  entered  as  his  wife,)  but  to  aflbrd  him  the 
consortium  vitce^  which  she  had  withheld  from  him  by  his  own  consent 
from  the  day  of  the  marriage  down  to  that  time.(e) 

fVhat  Questions  are  involved  in  these  Suits.'] — Suits  for  the  restitu- 
tion of  conjugal  rights  involve  all  the  questions  which  can  arise  not 
only  upon  the  legalitv  of  the  marriage  but  also  upon  the  collateral 
question  whether  the  husband  or  the  wife  has  b^  adultery  or  cruelty, 
or  infamous  conduct,  forfeited  the  matrimonial  rights,  ancT  the  ultimate 
decree  will  depend  on  these  circumstance8.(/)  Bv  the  practice  of 
the  ecclesiastical  courts  a  matrimonial  suit  frequently  changes  its  ori- 
ginal object,  and  this  even  on  a  collateral  ground.  Thus  in  a  suit 
against  a  woman  for  jactitation  of  marriage,  if  she  plead  that  she  and 
the  complainant  were  duly  married,  and  she  establish  the  fact,  the 
sentence  will  be  restitution  of  conjugal  rights.(£')  And  in  a  suit  by 
a  wife  for  restitution  af  conjugal  rights,  if  the  husband  in  defence  or 
excuse  allege  the  adultery  of  the  wife,  he  may  in  that  very  suit  pray 
and  proceed  for  a  divorce  on  the  latter  ground.(A)  A  suit  for  restitu- 
tion of  conjugal  rights  may  assume  the  shape  of  a  suit  of  nullity  of 
nmrriage,  *as  where  it  was  asserted  in  the  plea  that  p  ^..^^  1 
the  alleged  marriage  was  not  conformable  to  the  lex  ^  ^ 

loci.(t) 

^  Mode  of  Proceeding.'] — In  a  suit  for  restitution  of  conjugal  rights,'  a 
citation  issues  under  the  seal  of  the  ecclesiastical  court,  claiming  juris- 
•diction,  or  a  decree  (by  letters  of  request)  from  the  Arches  Court,  at 
the  suit  of  the  plaintiff,  calling  upon  the  defendant  to  render  conjugal 
rights.  Upon  a  personal  service  having  been  efieeted,  and  the  cita- 
tion returned,  and  an  appearance  given,  a  libel  is  brought  into  court, 
pleading  that  the  parties  being  free  from  matrimonial  engagements, 
A.  B.  paid  his  court  in  the  way  of  marriage  to  C.  D.  the  marriage, 
when,  where,  and  the  entry  thereof  in  the  register  book  of  the  parish 
wherein  they  were  married,  a  copy  of  which  entry  is  annexed  to  the 
libel,  the  livinz  and  cohabiting  together,  and  passing  as  man  and  wife, 
and  birth  of  children  (if  any;)  the  ceasing  and  refusal  of  one  of  the 
parties  to  cohabit,  and  the  jurisdiction  of  the  court ;  and  concludes  by 
praying  that  the  marriage  may  be  pronounced  for,  and  the  party 
ofiending  render  conjugal  rights.  The  defendant  as  a  bar  may,  by 
responsive  allegation,  plead  cruelty  or  adultery,  (if  the  facts  are  so,) 
and  if  either  be  established,  the  suit  may,  as  we  have  seen,  terminate 
IB  a  decree  of  divorce.(A:)  But  if  no  such  answer  be  advanced,  then, 
after  the  libel  has  been  admitted,  the  defendant  is  required  to  give  an 
answer  thereto ;  should  it  be  in  the  affirmative,  the  party  ofiending  is 

(e)  IZoy  V.  SAeriooad,  1  Cartels,  198.    Sec  (A)  Lambert  ▼.  iMmbert^l    Corteii,   6; 

I9bke$  V.  Milward,  H  Addams,  398.  Chitty*!  Pr.  462. 

(/)  1  Ckitty*f  Fr.  789.  (i)  Svoift  v.  Swift,  4  Ha^rg.  EccL  R.  153* 

{£)  Uawkti.Cwri,^  Hagg. C. R.  285,  6.  (fc)  ifliil^p.S14» 
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admonished  and  directed  by  the  judge  to  render  conjugal  rights ; 
should  the  answer  however  be  in  the  negative,  witnesses  are  exa- 
mined, and  upon  publication  of  the  evidence,  and  no  allegation  except- 
ing to  the  testimony  of  any  of  them  be  given,  the  judge  hears  the 
cause  and  passes  sentence ;  and  presuming  such  sentence  to  be  favour- 
able to  the  complaining  party,  he  directs  the  defendant  to  render  con- 
jugal rights,  and  decrees  a  monition  to  issue  to  that  effect ;  and  if  the 
defendant,  after  personal  service  of  such  monition,  treat  the  order  of 
the  court  with  contempt  or  neglect  to  conform,  the  judge,  upon  notice 
having  been  given  to  the  defendant,  will  pronounce  him  contuma- 
r  ^'iTT  1  ^^^"^>  ^^^  direct  *such  contempt  to  be  signified ;  upon  , 
^  -J  which  a  writ  de  contumace  capiendo  for  taking  the  defend* 

ant  into  custodv  issues  from  the  court  of  chancery.(/) 

Facts  pleadable  in  Bar.] — The  facts  pleadable  in  bar  to  a  suit  for 
restitution  of  conjugal  rights,  are  such  only  as  upon  proof  will  entitle 
the  party  who  pleads  them  to  a  sentence  of  separation^  such  sentence 
being  prayed.  No  facts  are  sufficient  to  bar  the  proceeding,  except 
such  as  would  have  been  sufficient  ground  for  a  divorce  in  an  original 
suit.(m)  The  only  lawful  cause  for  withdrawing  from  cohabitation 
is  the  cruelty  or  adultery  of  the  other  party,  for  the  court  can  take 
DO  cognizance  of  disputes  about  property  or  mutual  agreements  to 
live  separate.(n)  Adultery  may  be  pleaded  by  the  defendant  io  a 
suit  for  rjestitution  of  conjugal  rights,  and  if  proved,  may  be  the  foun- 
dation of  a  sentence  of  di?orce.(o)  In  a  suit  for  restitution  of  conjugal 
rights]brought  by  the  wife,  a  separation  was  decreed  where  the  husband 

f>leaded  her  adultery,  proved  gross  impropriety  of  conduct,  absence 
rom  home  (unaccounted  for)  on  two  nights,  letters  from  her  contain- 
ing admissions  of  guilt,  and  endeavours  to  induce  individuals  to  give 
false  representations  where  she  slept. (p)  Though  in  a  suit  for  sepa- 
ration on  account  of  the  wife's  adultery,  the  wife  will  be  entitled  to 
her  dismissal  on  the  sround  of  the  husband's  connivance  at  her  incest, 
with  his  brother,  it  does  not  necessarily  follow  that  in  a  suit  for  res- 
titution of  conjugal  rights  the  court  will  compel  the  husband  to  return 
to  an  incestuous  bed.(9)  It  seems  that  the  wife's  incontinence  in  her 
sincle  state  may  be  pleaded  bv  the  husband  in  answer  to  the  wife's 
libel  in  a  suit  for  restitution  of  conjugal  rights. (r) 

A  suit  for  restitution  of  conjugal  rights  may  be  met  by  a  plea  of 
cruelty,  or  by  a  plea  of  adultery  and  crueltv  set  up  on  the  part  of 
the  wife,  with  a  prayer  for  separation,  and  when  clearly  proved,  is  a 
r  *578  1  sufficient  bar  to  the  •  suit,  and  will  entitle  *tne  wife  to  a 
^  -'  sentence  of  separation  :{s)  for  the  court  will  not  enforce 

the  discharge  of  conjugal  duties  where  the  wife's  personal  safety  is 
endangered  ;{t)  where  she  is  exposed  to  a  repetition  of  acts  of  personal 
injury  on  account  of  the  passions  of  the  husband  being  so  much  out 
of  his  own  control  that  it  is  inconsistent  with  her  personal  safety  to 
continue  in  his  society.(tt)     The  husband  may  give  in  a  respon- 

(Z)  i  Chitty'B  Pr.  L.  487.  353,  n.,  348,  n. 

(m)  Holme$  v.  Holm€$t  3  Lee,  116.  (r)  Perrin  ▼.  PnTtn,  1  Addami,  4. 

(n)  Barlte  v.  Barltt^  1  Addams,  305.  («)  1  Hagg.  Cons.  R.  361 ;  2  Hagg.  EccL 

(o)  Beat  V.  Btat,  1  Addami,  411.  R.  Suppl.  65;  3  lb.  Gia 

(jp)  Owen  V.  Oioen,  4  Hagg.  Bed.  R.        (I)  lb.  458. 
S6I.  (u)  2  Hagg.  EocL  R.  SappL  199, 

(f)  Denniu  t.  Z^eniiif  a,  3  Haigg.  Ecd*  R. 
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81  ve  alleffatioa,  setting  up  condonation,  and  the  wife  a  second  allega- 
tion, explanatory  of  matters  contained  in  the  responsive  aliegatioa(u?) 
The  parties  shortly  after  marriage  separated,  and  a  few  months  after 
the  wife  instituted  a  suit  for  restitution  of  conjugal  rights,  and  the  hus- 
band was  assigned  to  take  her  back  and  treat  her  with  conjugal 
afiection,  and  he  submitted  to  the  decree  of  the  court.  The  wife 
subsequently  instituted  a  suit  for  a  separation  by  reason  of  cruelty.  A 
suit  for  restitution  of  conjugal  rights  strongly  infers  that  at  the  time  of 
instituting  such  suit  the  party  had  no  reasonable  ground  to  apprehend 
personal  violence ;  but  it  does  not  amount  to  an  absolute  bar  to  a  sen- 
tence of  separation  for  antecedent  cruelty,  a  fortiori  it  would  not 
exclude  the  wife  from  pleading  acts  of  harshness  and  severity  previous 
to  such  suit  in  conjunction  with  acts  of  cruelty  subsequently.(x) 

If  a  wife,  proceeding  against  her  husband  for  cruelty  and  adultery, 
was  not  originally  justified  in  withdrawing  from  cohabitation,  the 
court  must  pronounce  her  under  the  obligation  to  return.(y)  In  answer 
to  a  suit  for  restitution  of  conjugal  rights  brought  by  the  husband, 
legal  cruelty,  being  established,  but  a  reconciliation  and  matrimonial 
iotercour3e  having  afterwards  taken  place,  the  court  enjoined  the  wife 
to  return  to  cohabitation,  holding  that  there  was  no  proof  of  subse- 
quent misconduct  by  the  husband,  sufficiently  removing  the  bar  of 
cxHidonation  and  reviving  the  previous  cruelty,  to  entitle  the  wife  to 
a  sentence  of  separation.(2)  Where  the  wiie  is  acting  r  ^-,^g  -■ 
*OQ  the  defensive  in  this  suit,  pleading  cruelty  and  adul-  ^  ^ 

ttry,  she  is  not  relieved  from  the  proof  of  the  necessary  facts ;  yet 
under  such  circumstances  the  inference  arising  from  facts,  when 
established,  may  be  stronger  than  where  she  is  the  original  complain- 
ant ;  thus,  where  a  suit  for  the  restitution  of  conjugal  rights  is  pro- 
moted by  the  husband,  the  wife  is  not,  according  to  the  practice 
and  doctrine  of  the  ecclesiastical  courts,  held  precisely  to  the  same 
strictness  of  proof  of  cruelty  or  adultery  as  is  necessary  where  the 
party  making  such  charges  is  the  original  complainant.(a)  An  alle- 
gation responsive  to  the  libel  of  the  husband  in  a  suit  for  the  restitution 
nf  conjugal  rights  was  admitted  to  proof  although  the  facts  pleaded 
amounted  to  a  charge  of  neither  cruelty  nor  adultery  against  the  hus- 
band. The  principal  facts  were  that  the  husband's  permanent  domi- 
cile was  in  Ireland,  and  that  the  wife  being  in  England  was  incapable 
of  removing  to  Ireland,  or  undertaking  any  considerable  journev, 
without  imminent  danger  to  her  health.  The  court  however  could 
Dot  pledge  itself  to  the  effect  of  the  facts  pleaded  as  a  bar,  either 
wholly  or  in  part,  to  the  sentence  prayed,  on  behalf  of  the  husband,  in 
the  libel,  at  the  final  hearing  of  the  cause.  (6) 

Suk  not  barred  by  Lapse  of  Time.] — The  long  discontinuance  of 
cohabitation  is  not  ak)ne  a  bar  to  this  suit.  In  Mordaunt  v.  JMbr- 
dau9tt,{c)  in  a  suit  for  restitution  of  conjugal  rights,  in  the  year  1794, 

(w)  BrmnweU  r.  Bramwetl,  3  Hagf.  Ecd.  EcoL  R.  Sappl.  1. 
R.618.  (a)  Bramwell  ▼.  BromwU,  3  lUgg,  Eccl 

(x)  Neeld  ▼.  Netld,  4  Hagi^.  Eccl.  R.  26a  R.  619. 

(y)   D*AguiUtr  v.  D'AguiUr,  1  Hagg.        (6)  AfoZony  v.  MoUny,  3  Addamf ,  249. 
Eccl.  R.  784;  1  Hagg.Cons.  R.  153.  (c)  Ut  June,  1794,  cHed  1  Hagg.  Oona. 

(«)  Wtftnuath  V.  Wtttmeath^  2  Hagg.  R«135,ii. 

2d2 
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the  libel  pleaded  the  marriage  on  the  27th  Feb.  1750,  the  desertion  of 
the  husband  in  April  foliowing,  that  he  left  Ireland  and  came  to  Ens- 
land,  where  he  remained  concealed  from  the  wife  till  he  was  lately 
discovered,  when  beine  required  to  receive  his  wife  he  refused :  on  an 
objection  to  pleading  desertion  at  such  a  distance  of  time,  the  coort 
said  it  knew  of  no  limitation  of  time.  There  was  none  imposed  bjr 
statute,  or  by  any  rule  which  the  court  had  laid  down  for  itself.  It 
was  not  in  its  power  to  refuse  relief  on  that  ground,  the  libel  was 
therefore  admitted. 

Deecls  of  Separation.'] — We  have  already  seen  that  deeds  of  sepa- 
r  ^-gQ  -|  ration  are  no  bar  to  a  suit  for  divorce  by  reason  of  *aaol- 
'-  -I  tery.((f)    It  has  not  been  the  practice  of  the  eccl^iastical 

courts  to  consider  agreements  that  the  husband  will  not  sue  for  a 
restitution  of  conjugal  rights  as  affecting  in  any  way  the  legal  relation 
of  the  parties. 

Deeds  of  separation  cannot  be  pleaded  in  the  ecclesiastical  courts 
as  a  bar  to  its  furtlier  proceedings;  for  that  court  considers  a  private 
separation  as  an  illegal  contract,  implying  a  renunciation  of  stipulated 
duties — a  dereliction  of  those  mutual  offices  which  the  parties  are  not 
at  liberty  to  desert — an  assumption  of  a  false  character  in  both  jpar- 
ties,  contrary  to  the  real  status  persontE,  and  to  the  oblirations  wnich 
both  of  them  have  contracted  in  the  sight  of  Gk)d  and  man  to  live 
together  ''  till  death  do  them  part,"  and  on  whych  the  solemnities  both  , 
ofcivil  society  and  of  religion  have  stamped  a  binding  authority,  from 
which  the  parties  cannot  release  themselves  by  any  private  act  of 
their  own,  or  for  causes,  which  the  law  itself  has  not  pronounced  to 
be  sufficient,  and  sufficiently  proved.  The  ecclesiastical  courts  have 
uniformly  rejected  such  covenants  as  insignificant  in  a  plea  in  bar, 
and  leave  it  to  other  courts  to  enforce  them  so  far  as  they  may  deem 
proper,  upon  a  more  favourable  view  (if  they  entertain  it)  of  their 
consistency  with  the  principles  of  the  matrimonial  contract.  As  a 
plea  in  bar  the  court  will  reject  it,  although  such  a  deed  as  explana- 
tory of  the  conduct  of  the  parties  may  be  very  material.(e)  In  a  case 
in  the  house  of  lords,  Lora  Brougfiam  said,  the  strongest  articles  of 
agreement  for  separation,  drawn  up  and  signed  with  the  full  acqui- 
escence of  husband  and  wife,  will  not  prevent  them  suing  each  other- 
It  is  at  most  a  mere  temporary  arrangement,  a  permission  to  live 
elsewhere,  not  affecting  legal  domicile  or  any  other  condition  inherent 
in  the  relation  of  husband  and  wife.  One  may  pledge  himself  not  to 
claim  or  institute  a  suit  for  conjugal  rights,  but  he  cannot  be  bound  by 
any  such  pledge,  for  it  is  against  the  inherent  condition  of  the  married 
state  as  well  as  against  public  policy.(/)  In  Smith  v.  Smitht{g)  in  a 
r  ^.g.  1  suit  by  the  husband  for  restitution  of  conjugal  ^rights,  the 
^  •'  wife  pleaded  articles  of  separation,  with  a  clause  that  the 

husband  should  not  proceed  in  the  ecclesiastical  court  This  plea 
however  was  overruled,  and  Dr.  Wynne  observed,  "  that  he  believed 
it  was  the  first  time  the  question  had  come  directly  before  it»  and  was 
surprised  that  it  should  be  brought  forward."    In  another  case,  in  a 

(d)  Ante,  pp.  417—419.  Finn.  561,  562. 

(e)  Mortimer  f,  Mortimer^  2  YUgg^CofDM*       {g)  ConfiiHory,    1781,    cited   9   TUgg. 

"•)  Fra/r«w/er?i  If .rreadcr,  a  CUik«L   Coi».U.\«l. 
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suit  for  restitution  by  the  husband,  the  same  point  was  raised  and 
decided  on  the  authority  of  the  former  case.  The  principle  of  these 
decisions  has  been  acted  on  in  subsequent  cases.(^) 

Where  a  deed  of  separation  recited  that  the  husband,  at  the  parti- 
cular instance  and  at  the  sole  desire  of  the  wife,  agreed  to  live  sepa- 
rate and  apart  from  her,  and  to  allow  such  separate  maintenance  and 
yearly  provision  for  her  and  her  child  as  was  thereinafter  mentioned: 
and  then  followed  the  provision  and  the  usual  covenants,  that  she 
should  live  apart  unmolested,  and  that  she  should  bring  no  suit  or 
process  to  compel  her  cohabitation.  Sir  J.  Nicholl  observed,  •*  as  a 
deed  of  separation  upon  mutual  agreement  on  account  of  unhappy 
differences,  though  containing  a  covenant  not  to  bring  a  suit  ifor 
restitution  of  conjugal  rights,  these  articles  would  offer  no  impediment 
to  the  husband's  present  suit  (for  restitution  of  conjugal  rights,)  but  as 
evidence  against  him,  necessarily  implying  a  confession  of  ill  usage 
subsequent  to  the  condonation,  they  appear  unanswerable,  and  are 
a  strong  acknowledgment  that  the  casiis  fcederis  had  occurred.  On 
that  confession  alone,  coupled  with  the  character  of  his  temper  and 
former  acts,  if  the  case  had  even  rested  here — if  the  parties  had  never 
met  after  the  execution  of  that  deed,  I  should  have  entertained  consi- 
derable doubt  whether  the  husband  was  entitled  to  the  aid  of  the  court 
to  compel  his  wife  to  return,  whether  the  court  would  not  at  least 
dismiss  the  wife.  It  would  be  a  new  case,  and  at  present!  give  no 
opinion  upon  it,  as  it  may  be  unnecessary  to  solve  it;  the  full  discus- 
sion of  the  point  would  be  inconvenient  among  the  mass  of  matter 
which  composes  the  present  suit,  at  all  events  it  is  proper  first  to 
examine  the  remainder  of  this  painful  history."(0  The  deed  however 
was  not  the  only  evidence  of  the  subsequent  ill  usage. 

^Sentence  of  the  Co^irt.'] — The  sentence  of  the  court  r    ^^q^    -i 
usually  enjoins  the  husband  to  receive  his  wife  home  in  ^  J 

that  character,  and  to  treat  her  with  conjugal  affection,  and  to  certify 
to  the  court  that  he  has  done  so  within  a  time  fixed  by  the  court.(A) 
The  consequences  of  a  non-compliance  with  a  decree  of  the  court  is 
excommunication  and  imprisonment.(/)  Though  it  may  be  thought 
hard  to  send  a  wife  back  to  a  husband  who  has  given  proof  of  alien- 
ated affections  by  deserting  her,  yet  the  court  does  not  send  her  back 
without  due  care  for  her  reception;  for  the  monition  is  not  only  that 
he  shall  take  her  back,  but  that  he  shall  treat  her  with  conjugal  kind- 
tiess ;  and  though  the  court  cannot  interfere  in  the  minute  details  of 
family  life,  for  much  must  be  left  to  the  consciences  of  individuals, 
yet  the  court  will  see  its  monitions  so  far  obeyed  that  the  great  obli- 
gation of  conjugal  duty  shall  be  complied  with.(m)  When  a  husband, 
who  has  been  sued  successfully  for  restitution,  certifies  as  usual,  in 
order  to  his  dismissal,  that  he  has  taken  his  wife  home  and  treated 
her  with  conjugal  affection,  the  wife  may  be  heard  in  objection  to 
such  certificate,  and  on  proof  that,  though,  she  has  been  taken  home^ 
the  husband  at  home  has  not  treated  her  with  "  conjugal  affection/' 

• 

(A)    Fteteher  ▼.  FUuhtr,  Consii.  1786,  R.  119. 
cited  2  Fiagrgr.  Eccl.  R.  44.  (1)  3  Ho^g.  Eccl  R.  635;  lee  inte.  pj^ 

(t)    WtMUmalh  Y.   WtOmtath^  3  Hagg.  495. 
Eccl.  R.  App.  115.  (m)  Evont  ^.  Eimim^  \  '^^<Ci«  Cmm. 

(k)  S  Hogg.  Omi.  R.  137;  I  Hagf .  CkMis.  li*3«  m. 
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in  his  own  plea,  and  there  was  abondant  reason  to  conclude  from  doc- 
uments produced  that  the  liberty  was  not  only  given  but  that  the  com- 
plainant clothed  her  with  that  character  in  all  places  and  io  all 
situations — in  England  and  abroad — in  London  and  at  his  couotry 
residences — amongst  his  tradesmen,  his  neighbours,  and  his  friends — 
in  his  intercourses  of  private  life,  and  to  the  representatives  of  foreiga 
governments,  where  it  was  necessary  to  give  her  a  true  description, 
to  entitle  her  to  a  privileged  reception  in  the  countries  they  represented. 
In  addition  the  husband  had  introduced  her  to  his  own  children  by 
his  deceased  lady  as  succeeding  to  her  rights  and  duties  in  the  care 
and  management  of  her  unprotected  offspring.  Such  acts  were  held 
to  deprive  him  of  a  right  to  complain  of  an  injury,  which,  if  it  existed 
r  ^eoQ  1  at  all,  he  had  inflicted  upon  himself,  and  this  not  in  a 
^  •'  moment  of  ^indiscretion  at  once  lamented  and  withdrawn, 

but  publicly  and  privately,  in  habit  and  for  years,  without  intermission, 
and  in  situations  where  very  powerful  calls  of  both  duty  and  deco- 
rum might  have  been  expected  to  impose  a  restraint.  For  ii  is  diffi- 
cult to  maintain  that  the  defendant  was  liable  to  a  charge  for  malice 
for  following  his  own  authorized  precedents  for  adopting  the  charac- 
ter he  had  conferred  upon  her — for  echoing  his  own  assertions  and 
conforming  to  his  own  course  of  acting.  The  court  therefore  dis- 
missed the  suit  without  pronouncing  any  sentence  of  maltcious  jacti- 
tation. (/) 


SECT.  VIII. OP  ALIMONT. 

1.  or  Alimony  pendinif  Suit         .        .        .  ' 586 

S.  Of  Permanent  Alimony £92 

3.  or  the  Jurisdiction  of  UicCoart  of  Chancery  will^  retpcct  to  Alimony         .        .        598 

1.   OF  ALIMONY  PENDING  SUIT. 

We  now  proceed  to  the  consideration  of  alimony,  which  is  the 
allowance  to  be  made  to  a  wife  for  her  maintenance  either  ^during  a 
matrimonial  suit  or  at  its  termination,  where  she  has  proved  herself 
entitled  to  a  separate  maintenance.  Alimony,  although  it  properly 
signifies  nourishment  or  maintenance  when  strictly  taken,  yet  now,  in 
the  common  legal  and  practicable  sense,  it  signifies  that  proportion  of 
the  husband's  estate  which  the  wife  sues  in  the  ecclesiaslica!  court  to 
have  allowed  her  for  her  present  subsistence  and  livelihood  according 
to  law,  upon  any  such  separation  from  her  husband  as  is  not  caused 
by  her  own  elopement  or  adullery.(m)  In  causes  between  husband 
and  wife,  on  the  principle  that  the  whole  property  is  supposed  by  law 
to  be  vested  in  the  husband,  he  is  in  most  cases  obliged  by  law  to  pay 
the  expenses  on  both  sides,  and  to  allow  the  wife  alimony  during  the 
suit.(7i) 

Who  entitled  to,] — The  court  cannot,  under  any  circumstances, 

(t)  Hawke  ▼.  Corn,  3  Unug.  Com.  R.  289        (m)  God.  Rep.  Can.  508. 
^290;  see  ante,  p.  470—475  aa  to  the  effect       (n)  See  antCf  p.  533;  2  Higg.  Gooa.  R. 
ofgeatoDoea,  ^)^ 
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%nake  a  formal  allotment  to  the  -wife  of  any  sum  in  the  r  _g^  -. 
nature  eiren  or  as  on  account  of  alimony  until  a  fact  of  1-  -I 

marriage  at  least  is  either  proved  against  or  admitted  by  the  hus« 
band.(o)  The  court  will  recommend  however  that  in  effect  the  wife 
shall  be  alimented  proportionablv  to  the  husband's  means  during  the 
lonff  vacation,  intimating  that  it  should  take  this  into  the  account  when 
in  the  progress  of  the  suit  alimony  pendente  lite  came  to  be  regularly 
allotted,  if  its  recommendation  were  not  complied  with.(;!>)  After 
proof  of  a  marriage  in  fact,  alimony  pending  the  suit  will  be  allotted 
^whether  it  be  commenced  by  or  against  the  husband,(9)  not  only  in 
cases  of  impotency  but  in  all  cases  of  nullity  of  marriace,(r)  and  in 
suits  for  restitution  of  conjugal  rights  or  for  divorce  by  reason  of 
adultery  or  cruelty.(9)  In  a  suit  of  nullity  against  the  alleged  wife 
the  court  will  not  proceed  in  the  suit  until  the  wife  is  provided  with 
fnnds  for  conducting  her  defence,  although  fraud  in  procuring  the 
marriage  is  expressly  charged  upon  the  wife  in  the  libel ;  and  although 
costs  are  prayed  in  the  lit^l,  and  may  ultimately  be  awarded  by  the 
court  against  the  wife.(/) 

Allegation  of  /\ictt&2«9.]— Before  alimony  is  allotted  an  allegation 
is  given  in  on  the  part  of  the  wife,  stating  the  property  of  the  hus- 
band ;  such  an  allegation  is  called  an  allegation  of  faculties,  to 
which  answers  on  oath  are  given  by  the  husband.  It  is  always  desi- 
rable that  such  an  allegation  should  be  given  at  an  early  period,  and 
that  the  question  of  alimony  should  be  disposed  of  in  the  first  stage 
of  the  proceedfngs,  to  prevent  the  husband  being  unnecessarily 
harassed  with  suits  and  demands  for  his  wife's  debts.(u)  Alimony 
will  not  be  fixed  before  the  husband  has  given  an  answer  to  the 
wife's  allegation  of  faculties.(x)  The  court  is  especially  cautious  not 
to  require  the  disclosure  of  partnership  concerns  or  matters  of  busi- 
ness and  trade,  the  onlv  material  circumstance  in  an  *alle-  r  ^^^  -. 
f;ation  of  faculties  is  the  amount  of  the  husband's  income.  ^  -■ 

n  such  an  allegation  therefore  the  amount  of  capital  embarked,  or 
the  particulars  of  partnership  concerns,  is  not  to  be  set  forth,  but  only 
the  income :  but  il  the  husband  will  not  fully  and  fairly  disclose  his 
income,  then  the  wife  may  examine  witnesses.(y)  But  the  estimated 
value  of  all  marketable  securities,  as  a  policy  of  insurance  on  the 
husband's  life,  must  be  included  in  the  calculation  of  the  husband's 
income,  in  order  to  the  allotment  of  alimony  pendente  lite.{z)  In 
answer  to  an  allegation  of  faculties  it  is  proper  to  state  that  the  wife 
brought  no  fortune,  but  not  that  her  father  is  possessed  of  a  large 
property. (a)  Though  it  is  usual  for  the  parties  to  accept  the  answers 
when  reformed  by  the  order  of  the  court,  the  wife  is  not  compelled 
to  acquiesce  in  the  valuation  of  her  boaband,  and  it  is  open  to  ner  to 
examine  witnesses  if  she  thinks  proper;  but  this  is  a  right  not  to  be 
exercised  wantonly,  but  with  caution  and  tenderness ;  it  is  hardly 
« 

(0)  Durant  ▼.  DuranU  1  Addamt,  116.  63 ;  Smith  ▼.  Smiik^  cited  ib.  67. 
{p)  Smyth  ▼.  iSsiyO,  3  AdduM,  S54.  (u)  S  Hagg.  Cons.  R.  199. 

(9)  Bain    ▼.    Bain,    9    Addana,    353;        (ar)  Butler  ▼.  Builer,  1  Lee,  38. 
Smyth  ▼.  Smyth,  ib,  354;  Wilion  ▼.  WiUon,       (y)  IHgfr$  ▼.  Uigg9,  3  Hagg.  Eccl.  R. 

d  rikgg.  Coos.  R.  304.  473. 

(r)  Bird  ▼.  Bird,  1  Lee,  309.  («)  Harri$  t.  Hurris,  1  Htgg.  EccL  R.    d 

(t)  OughtoD,  tit  906,  sa.  J,  9.  351. 

(1)  Portnumtk  r.  Pwrtsmomik,  3  Addamt,       (a)  IbVd. 
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ever  necessorv,  in  cases  of  considerable  property,  to  enter  into  an 
inqizisircr.;il  scrucioj  of  its  exact  value,  it  is  to  be  taken  upon  a  fair 
general  esurnau:.;^)  Where  the  suit  had  been  instituted  by  the  attor- 
ney of  uie  dn^^baiui  (who  resided  in  India)  against  the  wife,  by  reason 
of  odiiirerv.  applicatioQ  was  made,  after  the  cause  had  depended  for 
tw«>  yearsw  :or  alunoay.  The  attorney  had  given  in  his  answers  to 
the  a.Ie«ri*i«'^a  oi  faculties,  but  they  were  insufficient ;  the  court  held 
thaL  uie  wiie  mijinc  insist  upon  the  personal  answers  of  the  husband, 
however  inconvenient  on  account  of  his  remote  residence.  In  the 
mean  Lme  :he  court  allotted  the  wife  a  sum  of  money  on  account  of 
%lLn:ony.  xcui  directed  a  monition  to  issue  against  the  attorney,  who 
had  so  Ioci:r  cocdocted  the  cause  in  his  own  authority,  (no  proxy  hav- 
iaiC  been  exhibit.)  for  the  payment.(c)  The  court  refused  to  admit 
aii  a£davit  of  the  husband  as  to  the  value  of  his  income  to  be  read 
r  ♦ssd  1  "^  c»?n-radiction  of  an  allegation  of  faculties. (rf)  The  *ad- 
^  -'  mission  of  a  husband  to  an  allegation  of  faculties  is  to  be 

txisen  stroc;;:  v  asainst  him.(f ) 

R^^tC  :o  J'imony  when  not  affected.] — An  assignment  apparently 
frauuujeuc  and  colourable  by  the  husband  of  all  his  property  after  the 
Cv»miuenctrrueni  of  the  suit,  in  trust  for  his  children  of  a  former  mar- 
ha^.  will  not  atTect  the  wife's  title  to  alimony  pendente  lite,  but  the 
cvMirt  will  prvveed  as  if  no  such  deed  had  appeared.  For  if  such  a 
contrivance  could  avail,  no  injured  wife  could  ever  hope  for  justice.(/) 
If  the  husband*  living  in  public  adultery,  incurs  debts  and  grants 
annuities  to  L>ay  them,  he  is  not  entitled  to  make  a  deduction  in  respect 
of  thetn.  The  utmost  the  court  would  allow  would  be  the  interest  of 
the  d<bt»  and  even  then  the  husband  should  satisfy  the  court  that  the 
dcb(  was  cvHitracted  before  the  adultery  with  which  he  is  charged 

>ivas  coiunutted.(jr) 

Ttie  husband  being  an  insolvent  debtor  and  possessed  of  no  prop- 
ert)\  ami  in  no  business  or  profession,  the  court  refused  to  make  any 
aliotuHMXt  of  alimony  pendente  lite  to  the  wife,  in  a  cause  of  divorce 
bn^u^ht  by  the  husSand  against  the  wife  for  adulterv,  although  the 
lather  of  the  husband  had  considerable  property,  and  had  supported 
hi«  »vuk  But  the  court  suspended  the  proceedings  until  something  by 
wav  of  maintenance  should  be  given  to  the  wife.(A) 

^itm^UHt  u/*  Alimony  pending  Suit,'] — There  is  no  fixed  rule  as  to 
\\w  auu^unt'  of  alimony,  it  is  in  the  discretion  of  the  court,  which  is 
to  lufi  formed  from  an  equitable  view  of  all  the  circumstances  of  the 
i^aiK»«  Alimony  pendente  lite  is  usually  about  one-fifth  of  the  annual 
iMOiMiie.  but  the  proportion  must  vary  according  to  the  circumstances 
Ikiid  OiMuUict  uf  the  parties.(t')  There  are  a  varietv  of  circumstances 
wiiioh  will  operate  in  these  cases  to  limit  the  allowance;  as  where 
Ui0  husband  Iiuh  children  to  support;  where  his  income  arises  not  out 
sii  nuUttantial  property  but  out  of  his  pay,  which  is  of  uncertain  dura- 


ilk)  U  lUiftf.  CVn«.  R.  900.  (e)  Roidtuon  ▼.  Robinnn,  3  Lee,  593;  lee 

(«)  |^a«#f  V.  Fra$tr,  (\>ni.  Court  Lond.  3  PhUl.  ft.  391. 

Ililtt,  tVj'iilvr,  V)  IH,  It.  Ill  ihwkti  w.  liawkei,  (/)  Brown  ▼.  Brown^  9  Ha^.  Eccl.  R.  S. 

i  lluyg-  ^t:«l<  H.  ^m,  llio  wifo  admitted  the  (g)  Rees  ▼.  ReeM,  3  Phill.  R.  391. 

«f4»WMM  Ml'  \\w  iiu«U«mr«  attorney,  hb  brotii-  (h)  Bntere  r.  Bntere^  1  Cucteie,  566. 

ni.  It4  MiM  ultrMnlitMi  uf  t\icuUWa.  ^M  ttawk€9  ▼.  Hawkes,  1  Hagg.  EccL  R. 
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tion.(ft)  Though  at  the  commencement  of  a  suit  •the  r  ^^qq  -i 
charge  of  adultery  made  against  the  husband  cannot  he  ^  -' 

taken  as  proved,  yet  it  ^ives  a  complexion  to  the  case.  It  is  con- 
stantly stated  against  a  wif^  who  is  proceeded  against  by  her  husband 
for  adultery,  that  though  the  court  cannot  assume  her  guilty  of  the 
oflence  till  it  has  been  proved,  still  that  is  a  sort  of  cnarge  which 
ought  to  make  her  content  to  live  in  decent  retirement.  On  that 
account  a  comparatively  small  allotment  is  given  during  the  pendency 
of  the  suit.(/)  But  a  aiflerent  principle  will  apply  where  the  wife 
is  complainant,  and  although  the  court  will  not  allow  the  same  amount 
as  where  the  charge  of  cruelty  or  adultery  has  been  established,  yet 
the  wife  has  a  right  to  be  maintained  with  a  moderate  reference  to 
her  former  comfortable  state.  In  such  a  case  where  the  husband's 
income  was  about  1500/.  a  year  the  court  allowed  her  200/.  a  year 
in, addition  to  her  separate  income  of  300/. (m)  Where  enormous 
expenses  had  been  thrown  upon  the  husband  in  every  mode  to  which 
female  extravagance  could  apply  itself,  the  court  was  not  disposed  to 
allot  any  alimony,  but  with  the  view  of  protecting  the  husband ;  and 
in  such  a  case  the  court,  out  of  an  income  of  2600/.  a  year,  allotted 
only  the  sum  of  200/.  to  the  wife,  who  was  complainant,  in  addition 
to  her  pin  money  of  200/.  per  annum.(n)  The  court  allotted  75/.  a 
vear  to  the  wife  pending  suit  out  of  an  income  of  250/.,  although  the 
husband  had  two  children  to  maintain  and  to  pay  the  expenses  of  the 
suit  on  both  sides.(o)  The  court  allotted  alimony  pendente  Hie  at  the 
rate  of  50/.  per  annum  out  of  an  income  of  140/.,  and  refused  to 
allow  the  monition  not  to  issue  till  after  fifteen  days.(p) 

Commencement  of  Mimony.'] — Payment  of  alimony  is  enforced 
with  the  view  of  promoting  diligence  in  the  prosecution  of  suits. 
Where  due  diligence  is  used  in  the  return  of  the  citation,  the  general 
rale  is  to  allot  alimony  from  that  iime.{q)  But  where  a  husband 
takes  out  and  serves  a  citation  "^to  answer  his  own  pur-  r  ^.g«  -■ 
poses,  and  delays  the  return  of  it,  in  such  a  case  the  ^  -■ 

wife  will  be  entitled  to  alimony  from  the  date  of  the  citation.(r)  Ali- 
mony pendente  lite  is  to  be  computed  from  the  rettam  only  and  not 
ffom  the  issue  of  the  citation,  although  owing  to  there  bein^  no  court 
day  such  return  could  not  be  made  till  the  following  Michaelmas 
term.(«)  Where  alimony  is  decreed  to  commence  from  the  return  of 
the  citation,  all  sums  paid  subsequent  to  that  return  are  to  be  allowed 

(k)  HavktM  T.  Hawk£$^  1  Hif  g.  Eccl.  R.  monie,  pro,  qualibet  hebdomads  a  tempora 

596.  datsvel  relate  ciutionia  prioMfie  (nhoo 

(i)  Rett  ▼.  Reei^  3  Phill.  389.  sibi  equum  Ykum  fiierit)  ad  talem  aaimnain, 

(m)  Smith  ▼.  Smith,  2  PhiU.  152.  ■olvendam   durante  lite,  oim  aliter  per  dos 

in)  Brisco  ▼.  Bri$co,  2  Hagg.  Com.  R.  decretom  fiierit ;  Oughton,  tit  206,  a.  6. 

199.  (r)  1  PhUl.  R.  209.    CaTeat  tamen  jadex» 

(o)  Harris  t.  Harris,  1  Hagg.  Eccl.  R.  ne  circooiTeniatar  in    tazatione  predictl 

353.  (▼idelicit)  a  die  date  ciutionia  nam  aliquan- 

(f»)  Brown  ▼.  Brown,  2  Hagg.  Eccl.  R.  do  agentea  curant  citationea  extrabi  tamen 

5.  eaa  exequi  et  ccrtificari  difierunt,  per  annum 

iq)  1  Phill.  209.    Tunc  judex  primo  taxa-  aut  circiter :  Qua  frande,  per  judicera,  com- 

bit  expensaa,  litis,  ac  deinde  (ti  aibi  conitare  perta,  taxare  aolet  expensaa,  et  allocare  ramp- 

pnterit  de  facultatibus  viri),  taxabit  hiijus.  tua  alimonie  a  die  executionea,  aive  relatio- 

modi  sumptus  alimonie,  juxta  ejus  arbil-  ni«  citalionis  ;  Oughton,  tit  206,  a.  8. 

riam,  in  hunc  modam  taxamua  aumptoa  ali-  («;  Bain  ▼.  JBatn,  2  Addama*  253. 

August,  1841.— 2  £ 
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Tdxs  lbs  amooDi  of  all  debts  which  the  wife 

iii-i-   r;  siii.'i  inri'  luxit.  hdc  ixnit-L  had  beeo  discharged  by  the 

ooL  n*^  :.  :<t  ^*3:  aenurisc.  l    Wtiere  the  suit  was  commeQced  id 

i:s  .'  oE&:5:.-;   T  .-i;:t  ::'  L.mdrir..  tnz  Uje  wife  appealed  lo  the  Court 

^-r:r=s  L  ^r-^  C'-'  UK  iLner  cdur:  LJic»wing  aiixnony  pending  the 

5^   ;.   :-i  r/'n-j-uir^  :-.iii  :itt  ctie  ofihe  seDtcDce  appealal  from,  and 

:  ••   r.^-=  -  :-  ^n  iid.  "^vjm.  :♦:  irif  zniiibition  as  prayed  by  the  husband, 

7*.-^-L'.-.;.-^  /"  -i/.Vfci.r.t.^ — C»L  niutjcin  fouDded  on  the  affidavit  of  the 
:  :i:;-iai..  ::.r.  suiiaticasii:  *:  iitf  taFwers  lo  ihe  allegation  of  facuhies, 
r  -JT  n  usf  ciiiife  jtiJL  uif  Lli.->iirieri:  of  alimon}-,  his  income,  arising 
'-.n  -^z-uu:  s:*iL-^s^  ir  :»u:»jr  b:»£ijes.  had  been  reduced  in  several 
:ii^:  r-L—  H  ut  viTi  i  l':::hoit  pending  suii  was  reduced ;  such  reduc- 
:  .1:  L  r.:mntfuirs  x:*irr  -.n*  mr:  qjaneriy  payment  The  motion  was 
•  uiru-u*^  i::-.^:  utf  msrf  tSizhrii  c»f  *i)e  husband,  but  his  prayer  was 


i;  aitiT-  i2!i.-^r:K*s:»i  :  r  ::rf  "w,?*..  ji 


^jjj,     -      'Tie  tijmnty  ar:.;a3y  due  must  be  paid  before  the 


^  M-  rcuL&rurT  aumovt. 

7^*rfc.-:»*rf  //  iiliiC::tj:  pirmg%mt  .j^imoiiy.]— Permanent  alimony 
r<  &r  uU:  vxnr^  1;  ^f  Tr.aie  io:be  wife  for  her  maintenance,  when  she 
i.2:>  zr'r-i'i^i  nrirseif  i!s:  ittd  10  it  upon  which  subject  the  ecclesiastical 
.^-ui**:  nfcf  zhf  liCssiiTtK-o.    Therefore  where  that  court  had  decreed 
scfi.tt-iTP,-ir  ri:"  1  wji  :r:«m  her  husband  on  account  of  his  cruelty,  and 
Tjiz.  i.kvi^^  !i^:  aj  :D^^y.  and  ibe  husband  prayed  a  prohibition,  set- 
'.jr.^  ^.Y-:!  :r>i;  >f  ocssnec  cMhiiation  and  offered  security  to  treat  his 
>*,»!?'  rcx^rrA,  urf  Cccr:  of  King's  Bench  refused  it,  because  the 
."•-xr^  *.*c"  \:*i  .•ri.Darr  is  'Jbc  proper  jurisdiction  for  the  allowance  of 
nr^^ey.^4^     B^n  xx»  al.tnosr  wiS  be  allotted  where  the  wife  has 
epopee  fr.xn  :r^  husSai>i  and  lives  in  adultery ;  nor  in  the  case  of  a 
tx>>:al  dlYor^e  by  rea^^n  of  some  le^l  impediment  whereby  the  mar- 
r;a^  was  nu  I  and  void  ab  imUJa,{b)    The  law  has  fixed  no  definite 
proportion  of  the  property  of  the  husband  and  wife  to  be  allotted  for 
)>ermaDent  alimony,  the  court  must  therefore  look  at  all  the  cir- 
cumstances together,  for  no  two  cases  are  alike,  in  order  that  it  may 
award  what  is  fair  and  just  between  the  contending  parties.  Although 
the  amount  of  alimony  to  be  allotted  is  in  the  discretion  of  the  court, 
it  is  a  judicial  and  not  an  arbitrary  discretion,  which  is  to  be  exer- 
cised from  an  equitable  view  of  all  the  circumstances  of  the  case.(c) 
A  much  larger  allowance  is  to  be  made  for  permanent  alimony  than 
for  alimony  pending  suit.    Where  the  delinquency  of  the  husband  has 
been  establisned,  and  the  wife  is  the  injured  party  and  separated  from 


(I)  Mtmcttoii  T.  HamtrUm^  1  Hagg.  EccL  t.  Brvere,  1  Corteii,  566 ;  tnte,  p.  589. 

R.  93 ;  Htrru  t.  Harrit,  ib.  353.  (a)  Hyoa*$  ca§e,  Cro.  Jac.  364 ;  God. 

(M)  thrrit  ▼.  HarrU,  1  Hagg.  Eccl.  R.  353.  513 ;  see  Oireii*ff  €m$e,  Hetl. 

(jr)  Bri$C6  ▼.  Bruc^,  2  Addamii,  359.  (h)  Godolph.  Abr.  509. 

(y)  Vt  1.  Cos,  3  Addairn,  276.  {e)  t  PiiiU.  R.  41 ;  3  PtulL  R.  389. 
(9j  Bird  r.  Bird,  1  Lee, 418',  tee  BrMtrt 
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the  comfort  of  matrimonial  society  by  hej*  husband's  misconduct,  she 
will  be  liberally  supported.  The  law  has  laid  down  no  exact  propor- 
tion, it  gives  sometimes  a  third — *somelimes  a  moiety  r  ^-gg  -i 
according  to  circumstances.  (J)     It  seems  that  a  larger  L  -' 

proportion  is  given  out  of  a  small  than  a  large  income.(e)  In  The 
Countess  of  Pomfret  v.  The  Earl  of  PomfreU{f)  though  there  was  a 
large  fortune  and  the  husband  had  to  maintain  the  rank  and  dignity 
of  the  peerage,  one-third  was  given,  i.  e.  4000/.  out  of  12,000/.  Cer- 
tainly the  wife  had  brought  a  large  fortune,  but  then  she  was  elevated 
in  rank  by  the  marriage.  Out  of  an  income  of  750/.,  the  husband 
having  no  state  nor  family  to  maintain,  250/.  a  year  was  allotted  to 
the  wife,  she  taking  charge  of  their  only  child.(g^)  In  a  suit  for  divorce 
brought  by  the  wife,  repeated  and  profligate  adultery  being  proved  on 
the  part  of  the  husband,  (who  however  had  to  maintain  aivd  educate 
twelve  children,)  permanent  alimony,  at  the  rate  of  600/.  per  annum, 
(in  addition  to  120/.  per  annum  separate  property,)  out  of  a  net 
income  of  4000/.  was  allotted  from  the  date  of  the  sentence, — three 
years  before — the  cause  having  in  the  interval  been  carried  by  appeal 
to  the  delegates  but  remitted,  no  steps  being  there  taken  by  the  appel- 
lant, and  the  remaining  delay  being  occasioned  by  his  absence  from 
the  kingdom.(A)  Where  the  husband  violates  the  marriage  contract, 
it  might  be  equitable  perhaps,  that  he  should  lose  the  whole  benefit 
of  it,  and  be  obliged  to  give  up  the  whole  of  his  wife's  property ;  at 
all  events  it  would  be  most  unjust  that  the  wife  should  be  deprived  of 
any  considerable  portion  of  the  property  she  brought,  in  order  to 
support  the  husband  in  public  scandal,  and  to  enable  him  to  continue 
his  adulterous  connection,  and  to  provide  for  the  issue  which  are  the 
fruits  of  it.  Therefore  where  the  husband  had  raised  himself  to  inde- 
pendence and  affluence  by  marrying  a  young  woman,  whom  he  not 
only  injured  but  insulted  by  debauching  a  maid  servant  who  lived  at 
the  adjoining  house,  had  taken  a  house  for  such  servant,  and  for  her 
society  had  abandoned  that  of  his  wife,  had  children  by  such  servant, 
received  his  friends  in  the  house,  and  introduced  her  as  r  ^^94  i 
his  wife,  •the  court  gave  a  moiety  of  the  husband's  pro-  ^  -' 

.  perty  to  the  wife  for  permanent  alimony.(t) 

After  a  decree  of  separation  a  mensa  et  ihoro,  on  account  of  the 
husband's  cruelty  and  adultery,  in  one  of  the  grossest  cases  of  mis- 
conduct in  both  particulars  that  ever  came  under  the  notice  of  the 
court;  the  real  estate  being  6000/.  a  year,  subject  as  alleged  by  the 
husband  to  large  incumbrances,  the  mother's  jointure  having  been 
lOOOil  and  the  wife's  pin  money  500/.  a  year,  the  court  allotted  1000/1 
a  year  permanent  alimony,  allowing  the  husband  to  deduct  from  that 
.sum  any  payment  on  account  of  pin  money  above  200/.  a  year,  the 
sum  agreed  to  be  paid  to  the  wife  for  the  maintenance  01  the  chil- 
dren.(A)  Where  the  delinquency  of  the  husband  was  very  gross,  and 
the  greater  part  of  the  property  came  from  the  wife,  but  there  were 
children  of  the  marriage  to  be  supported  and  educated  by  the  hus- 

{d)  Ottoay  r.  Olaoay,  S  PbiU.  R.  109.  (A)  Dunnt  w.  Durante  1  Hagg.  Ecel.  R. 

(e)  2  Phill.  R.  44.  5St<. 

(/)  Com.  May,  1791, citad  3  PbUL  R.  43.        (t)  Cooke ▼.  Cooko,  3  PhilL  R.  40. 
ig)  Kompe  T.  jKmife,  1  Higg.  £ocL  R.       {k)  MyUm  w.  M^tton^  3  Ha^^.  EodLR 
533.  .651. 


ivinft.  'hn  -v^'ir*.  jav^*  'he  'vSa  :inniit  me  noierv  n'  ±6  ncnme.  h'tht 
^AiliicJin'/  'Im  evocnJv»s  -»r  ytucaiion..  .1  .ess  innnr:iijn  v^il  at 
jiv^n  -v^^iir^,  'hi?  .luRfvi.ifl  aiviuiris  ms  ^i*;:s:.■::^JJir.:i  )%'  .us  i^va  iisrioEUb. 
^.7^T^ir,nQ,  In  /^/^.i  /.  /i/^j-.i  T.l/'.  vis  ^:v-a  :  *iift  .lu&naaii  "voa  & 
^p.lier  M  7'»ni?w,n.  mrt  nis  .nmnie  it.i:ii.'X  »,  :e  :ll)0/.  la  Lrnvsun  ▼. 
f/n>r9oit  ¥M.  Tv?i*  gr.v«»n  :  'he  niwhand  -vi.^  i  -V'^rAin^  e'vijler.  inii 
hi<«  .niv%mft  ^.Vrtil  v*  -*fi.WV.. /n;  In 'isi.niar.n^  \*ie  imciinr  ar"  uiniiiar 
fr,  .v»  ;iilow<*rf  -o  the  w.iW  a:'ri»r  a  wcarii.on  -.r.  ue  rrz\mit  ii  :r"ieii7p 
Jhc  hiwtvanH  iS  not  'inii^iyi  y,  a  fleilsici^on  j;t  or'  w:ui:  -vcoia  :uier- 
wisu*,  Pi^  pftyaoie  Ky  him  o'it  of  his  .ncorr.c.  .n  r^sscecL  ji"  jioney  jid 
hy  w.il:?  <ino$  manr.acr'^  to  trte  w.iV*  separate  i:se,  ncr  ji  r^ac^ct  'H 
hi^  wiff>/<  ^jar/  as  a  iariy  i.i  wa.Ln^^  to  'jie  >*2r.een  :  but  he  js  •ioziLed 
u,  mi/'.h  a  rierlf)ctiOn  in  respect  of  a  pension  from  'Jie  crow:i  zra::o»ii  jJ 

M^A^w  «^  /:/>miiu^r,<.  j — The  rule  of  the  court  is  to  decree  pcma- 
r»cnr  alimony  from  the  rfate  of  the  senrence  of  .ilvorce^o;  Licu^a 
Mhmony  p^.n/lenU  liU  was  neither  asked  for  nor  granted. (/}>     Lf  due 

r  ^M'  I  '**^'K'^^^'^  *■'  '^•^^  alimony  wiil  be  given  from  ♦uie  daje  ol 
'  '  ''  I  sentence  and  the  appeal,  but  where  the  proceed^n^  are 
rifilaye/l  by  the  wife  alimony  wiil  be  allowed  only  from  the  reLum  of 
the  inhibirion.(7)  In  OresMe  v.  Gressejr)  on  an  appeal  from  the  coo- 
»iAfory,  4^K>/.  baiJ  t^een  ^iven  in  the  court  below,  an  act  oo  peiidoa 
was  entered  into  in  the  Arches  Court,  in  which  it  was  stated  on  the 
one  side,  that  arrears  were  due  for  the  alimony  given  in  the  court 
^>elow  ;  and  on  the  other,  that  the  wife  had  delayed  the  proceedines; 
tttul  that  alimony  was  only  due  from  the  date  of  the  inhibition.  The 
r.oiirt  granted  it  only  from  the  return  of  the  inhibition,  on  the  ground 
that  ft  np|icnrod  that  the  wife  bad  been  cuilty  of  delay. 

Hut  it  will  bo  decrocd  from  the  date  of  the  sentence  where  there  is 
no  iinnec.nssnry  delay,  as  where  the  suit  was  determined  in  the  fourth 
snv^lnn  of  Trinity  term  in  the  Consistory;  the  appeal  was  prosecuted 
innUintrr,  for  nn  inhibition  was  prayed  in  the  Arches  on  the  next 
f  fiitrt  dny,  and  on  the  first  session  of  Michaelmas  term  the  inhibition 
wnti  rnturiind.  Thn  circumstance  that  the  sentence  was  so  late  in 
Tittiiiy  Ipitn  that  the  inhibition  could  not  be  returned  till  Michaelmas 
lf>rni.  wn«  linld  not  to  dnprivo  the  wife  of  alimony  from  the  date  of 
tlip  •Pntnnrn  nnil  n|ip(ml.(«) 

'//71011/  Ml  irnprvt  tif  Alimony^'] — The  allotment  of  alimony  is  a 
liitvnnrn  Im  which  \\\\  np|)onl  lies  from  the  inferior  court,(/)  although 
\\\%%  •iiiiiit|ii'f3  III  (in|iitrntion  is  nc(|uiesccd  in.  But  upon  a  point  where 
lliMM*  i^  nil  iillmi  luin  or  rrilrrion  to  guide  than  the6ont  viri  arbilrium, 
li  i«  mil)'  tiiMMi  A  stidiii(  difrcrcnce  of  opinion  where  the  court  of 
fni|ii»Al  wmilil  Itp  iliniMiiiiMrto  disturb  the  sentence.  Where  permanent 
aUiiimmy  hN4  lK>nn  Ailotird  by  tho  local  court,  the  Arches  Court  of 
I  'amIimIiim  V  lm«.  tit  Muvnrnl  instances,  dismissed  appeals  on  the  ground 
llml  liHi  Iai^a  a  sum  has  1>o(Mi  allotted  to  the  wife.(tt)    If  the  sentence 

ililMiMvv  (VNMV.UIMiill  |{    litti.  (9>/.aiWfiiT.£.0rfi/rii,lPhiIl.R.21O,211. 

(Mu  iimi  u  n.iii  u  n,  isv  ^r^  iMcd  1  riuii.  r.  310. 

\H\  II«;«««NM*I4  y    ll»«lMifMl4.  31  KiMp|\  («'  i^99eJm  t.  l^frtJim^  1  PhiU.  R.908; 

4t  trv  Mlt,  pp.  5!)0,  591. 

inHWIvv.  IWU^Uriiill.  K.4«.  v<' 3  Phia  R.  3W.  tNMv 

tf)  Am^  v.  Amiiiw,  \  \Uits  kUxl  K.  v«^  t^«N^  t  Cddtr.;!  PhilL  R.  40:  Sirui 
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of  the  court  below  were  extreme  either  way,  the  court  of  appeal 
would  interfere,  in  the  one  case  to  modify  or  reduce,  and  in  the  other 
to  augment  the  alimony ;  so,  in  *eilher  case,  on  that  sup-  r  ^^g^  -i 
position  egregiously  misallotted.    But  it  is  not  any  mere  *"  •' 

alight  difference  of  opinion  as  to  the  propriety  of  the  allotment  in 
point  of  amount  which  would  justify  such  an  interference.  The 
court  below  must  have  been  better  informed  than  the  court  of  appeal 
can  be  with  respect  to  the  real  merits  of  the  whole  case  as  between 
the  parties.  It  had  belter  means  consequently  of  forming  its  judg- 
ment upon  the  question,  agreeably  to  those  general  principles  of  equity, 
which  are  nearly  the  only  ones  capable  of  being  brought  to  bear  upon 
this  species  of  question.  For  instance,  the  court  below  had  means 
of  estimating  the  true  nature  and  degree  of  the  delinquency  of  the 
parties  with  respect  to  which  the  court  of  appeal  is  comparatively 
uninformed. (x) 

Alteration  of  Amount  of  Alimony.'] — Where  there  is  a  material 
alteration  of  circumstances  a  change  in  the  rale  of  alimony  may  be 
made.  If  the  faculties  are  improved,  the  wife's  allowance  ougnt  to 
be  increased ;  and  if  the  husband  is  lapsus  facultatibus^  the  wife's 
allowance  ought  to  be  reduced.  Where  the  husband's  estate  at  the 
time  of  settling  the  amount  of  alimony  is  subject  to  deductions  as 
jointures,  it  is  open  to  the  wife  to  apply  for  an  increase  of  alimony 
when  the  deductions  fall  in.(y)  Applications  of  this  sort  are  of  rare 
occurrence ;  in  Foulkes  v.  Foulkes{z)  an  increase  was  granted.  The 
court  refused  to  reduce  alimony  on  account  of  an  express  waiver  of 
a  part  thereof  by  the  wife — the  additional  expenses  of  the  husband 
occasioned  by  the  mature  age  of  children — the  failure,  from  misman- 
agement of  her  trustees,  of  a  portion  of  the  funds  set  apart  for  the 
wife's  alimony — or  slight  additions  aliunde  to  her  means. (a)  The 
reduction  of  the  husband's  income  by  unprofitable  speculations  is  no 
ground  for  a  proportionate  reduction  of  permanent  alimony  allotted 
twenty  years  before.(6) 

Enforcement  of  Payment^ — Alimony  is  allotted  for  the  mainten- 
ance of  the  wife  from  year  to  year,  the  court  therefore  r  ^-g,y  -i 
•will  not,  without  sufficient  cause  shown  for  the  delay,  as  *-  -■ 

the  absence  of  the  husband  from  this  country,  enforce  payment  of 
arrears  beyond  one  year  prior  to  the  monition,  delay  in  her  applica- 
tion raising  an  inference  that  she  has  made  some  more  beneficial 
arrangement.  In  Wilson  v.  Wilson, {c)  upon  an  application  by  the 
wife  to  enforce  a  monition  for  the  payment  of  alimony  six  years  in 
arrear,  the  court  said: — "Unless  the  husband  is  absent  fi-om  the 
country,  or  some  particular  reasons  are  set  forth,  it  would  be  produc- 
tive of  great  inconvenience  and  injustice,  if,  after  a  lapse  of  so  many 
years,  the  court  should  enforce  such  a  monition.  If  the  wife  is 
aggrieved  she  should  make  her  application  within  a  reasonable  time;- 
otherwise  the  court  will  infer  she  has  made  some  more  beneficial 

(x)  Street  ▼.  Street,  2  Addamt,  2.  (a)  De  Blaquiere  ▼.  De  Blaquiere,  3  fUggi 

(y)  OfuMiy  T.  OTmmv,  S  Phill.  R.  109.  EecL  R.  333. 

(«)  Cons.  Hil.  Term,  1814,  cited  3  Hagg.  (6)  NeU  ▼.  NeU,  4  Bigg.  Eccl.  R.  373.     i 

fiecLR.  339;  lee  Cmt.  Coj,  3  Addami,  (e)  3 Htgf . EceL  R.  3S9, 330. 
176;  iiite,p.  591. 

2sS 


-i 


S54  SBCLKMLD  OV  MAiaiAOB  AMD  mVOlCK. 

arraD«ment  As  a  general  rale  therefore  the  court  is  not  ioclioed 
to  enforce  arrears  of  many  years  standing.  Alimony  is  allotted  for 
the  maintenance  of  a  wife  from  year  to  year.  However  as  there  has 
in  this  case  been  no  application  to  reduce  the  alimony;  but  the  parties 
have  gone  on  satisfied  with  some  private  arrangement  of  their  own, 
I  think  I  shall  best  consult  the  interests  of  both  by  decreeing  alimony 
from  one  year  prior  to  the  monition, — the  husband  being  allowed  aU 
payments  on  account  of  the  wife  during  that  year;— and  from  the 
date  of  the  present  monition,  I  shall  continue  the  alimony  according 
to  the  original  decree.*'  Where  both  parties  had  long  abstained  from 
applying  to  the  court, — the  one  for  a  reduction  of  alimony,  the  other 
to  enforce  the  regular  payment, — it  will  not  enforce  arrears,  nor 
inquire  as  to  the  sums  paid  by  the  husband  for  his  wife's  debts  incurrred 
by  reason  of  nonpayment  of  that  alimony.(cO  The  order  of  the  court 
for  payment  of  alimony  will  be  enforced  as  in  other  cases  of  contempt, 
and  where  no  sufficient  cause  is  shown  for  neglectmg  to  comply  with 
a  monition  personally  served,  a  party  may  at  once  be  pronounced 
contumacious,  but  it  is  otherwise  in  the  case  of  a  mere  informality 
where  the  party  has  virtually  obeyed,  or  is  ready  to  obey  the  moni- 
tion.(e)  The  ecclesiastical  court  will  not  hold  the  enforcement  of  its 
r  •dOS  1  ^^^^^  ^^^  ^^  payment  of  alimony  by  reason  that  the  party 
L  J  ^obtaining  such  order  is  in  contempt  of  the  Court  of  Queen's 

Bench  for  not  delivering  up  her  children  to  the  husband,  and  is  resi- 
dent  out  of  the  country  in  order  to  evade  the  process  of  that  court.(/) 


3.   OF  THE  JURISDICTION  OF  THE  COURT  OF  CHANCERY  AS  TO  AUMONT. 

Cot^^  of  Chancery  has  no  Jurisdiction  to  Decree  Alimony. — ^The 
ecclesiastical  court  has  not  original  jurisdiction  to  decree  alimony ; 
such  right  is  incidental  to  the  power  of  granting  divorces,  a  power 
not  belonging  to  a  court  of  equity.(^)  It  is  the  exclusive  province  of 
the  ecclesiastical  court  to  determine  the  amount  of  alimony,  the  period 
of  its  payment,  and  what  operates  as  a  discharge  of  it.(A)  The  decrees 
of  the  ecclesiastical  court  for  alimony  are  only  against  the  person  of 
the  husband,  but  do  not  affect  the  husband's  estate  so  as  to  take  it 
from  his  creditors.(t) 

It  has  indeed  been  said,  that  upon  a  writ  of  supplicavii  in 
chancery  by  the  wife  for  security  of  the  peace  against  her  husband, 
the  court  may,  as  incident  to  the  exercise  of  that  jurisdiction, 
decree  a  separate  maintenance  to  her,  if  the  husband  refuses  to 
do  so.(&)  Tnis  opinion,  however,  seems  to  be  erroneous,  as  there  is 
DO  modern  instance  of  the  exercise  of  such  an  authority.  There  are 
some  old  cases  in  which  the  court  of  chancery  has  decreed  alimony 

(d)   De   BiaauUn  T.  De  Bla^iere,  3  Dick.  791;  Batt  r.  MmOgmury,  i  Yo§.  \\xa. 

H>f  g.  eocL  R.  m  195. 

{€)  HdmeHon  t.  HamerUn^  I  Hagg.  EocL  (h)  Aohm  t.  C§oke,  8  Sim.  391,  b. 

R.  93 ;  tee  tnle,  pp.  494—505.  (t)  FUttr  v.  FUser,  9  Atk.  513. 

(/)    OrtimkiU  w    OrecftiUa,  1  Carteia,  (lr)9  Vm.  Jr.195;  4  Br.C.a399:  9Br. 

465.  P.  C.  18, 9d  a<L    Set  19  Voi.  397. 

(f)  Aoto,  p.  469;    WiUbet  i.   WOkts, 
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^to  the  wife;  but  whether  such  decrees  proceeded  upon  a  pretrioot 
4livorce  io  the  ecclesiastical  court,  or  upoaan  agreemeat  between  the 
parties,  in  many  of  the  cases  does  not  appear. (/)  But  all  these  cases, 
except  Lashbrook  v.  Tyler,  happened  during  the  time  of  the  common- 
wealth, when  the  jurisdiction  of  the  ecclesiastical  courts  wfis  sus- 
pended, and  commissioners  were  appointed  to  whom  jurisdiction  wfis 
expressly  given,  and  whose  decrees  were  held  to  be  confirmed  by  the 
act  12  Car.  2,  c.  33,  for  the  confirmation  of  judicial  pro-  p  ^^gg  -^ 
ceedings.(m)  *0n  a  bill  of  review  to  reverse  a  decree  for  ••  J 

ulimony,  it  was  referred  to  the  judges  whether  the  decrees  for  alimony 
made  in  the  late  times  were  confirmed  bv  the  act  for  the  confirmation 
of  judicial  proceedings,  and  whether  bills  of  review  did  lie  for  the 
reversal  of  the  same.  The  judges  certified  that  such  decrees  for 
alimony  made  in  the  court  of  chancery  in  those  times  were  confirmed 
by  that  act,  and  that  a  bill  of  review  did  not  lie  for  want  of  authority 
in  the  court  of  chancery  to  make  such  decrees.(n)  It  is  observable, 
that  if  courts  of  equity  had  an  original  and  concurrent  jurisdiction 
with  the  spiritual  courts,  it  would  have  been  unnecessary  to  have 
given  the  commissioners,  during  the  troubles,  such  jurisdiction,  and 
that  the  doubt  which  was  entertained  could  not  have  been  raised 
respecting  the  validity  of  their  decrees,  after  the  act  confirming  judi* 
ciai  proceedings.(o)  It  is  now  settled  that  courts  of  eauitv  have  no 
general  authority  to  decree  alimony  to  the  wife,  although  she  may  be 
totally  abandoned  and  deserted  by  her  husband ;  or  she  may  be  driven 
from  his  home,  and  compelled  by  his  ill-treatment  and  cruelty  to  seek 
an  asylum  elsewhere.(p)  Under  such  circumstances,  where  the  wife 
has  not  obtained  a  decree  for  alimony  in  the  ecclesiastical  court,  the 
proper  remedy  is  by  an  action  in  a  court  of  common  law,  to  be  brought 
against  the  husband  by  any  person  who  shall  under  such  circum- 
stances supply  the  wife  with  necessaries  according  to  her  rank  and 
condition;  tor  by  compelling  the  wife  thus  to  leave  him,  the  husband 
•ends  her  abroad  with  a  general  credit  for  her  maintenance.(7) 

The  court  of  chancery  has  no  jurisdiction  to  deliver  to  the  husband 
the  person  of  his  wife ;  his  remedy  is  in  the  ecclesiastical  court  by  a 
suit  for  restitution  of  conjugal  rights  ;(r)  *nor  to  decide  r  _^  -% 
whether  the  circumstances  of  a  case  will  justify  a  sentence  ^  ^ 

of  separation  by  the  latter  court.(i) 

IVrii  of  JVe  Exeat  Regno.'] — After  a  decree  for  alimony  has  been 
obtained  in  the  ecclesiastical  court,  and  the  husband,  in  order  to  evade 
payment,  is  going  out  of  the  kingdom,  the  court  of  chancery  will 


(2)  LiMrmk  ▼.  TvUr,  1  Ch.R.  94;  Atik-  in  chaneerj,  and  the  jodgw  wcra  then  of 

fM  ▼.  AMkion^  I  Ch.  K.  87 ;  Ru$9eU.  ▼.  Bod~  opinion  that  there  beingr  no  ipiritaa]  ooarte, 

%oeU,  1  Ch«  R.  99;   Wkarewood  v.  WAore-  nor  dril  Uw,  the  chancery  had  the  jnriedic 

«0oo<lCh.R.118;  ICh.C.SSO.  tioo  in  thoae  days ;  hot  now  we  haveeotirte 

(m)  thmd  f  .  Bead,  3  Atk.  548.  christian,  the  chancery  wiU  allow  of  demur. 

(n)  Wkorewood  w,  Whorewood,  1  Ch.  Rep.  rera  to  soch  bills  lor  aUmon?.** 

223.  (i)  Ony  ▼.  PemrU9,  18  Ves.  196,  197 1 

(e)  ]  Fonb.Eq.  107.  Harris  f.  Jfbrrts,  4  Esp.  R.  41;  Ikdgu  ▼. 

( p)  Ball  ▼.  mmgmiury,  S  Ves.  jon.  195 ;  HidgtM,  1  Esp.  R.  441 ;  BolUn  ▼.  Preniiee, 

Hfmd  ▼.  Heed,  3  Atk.  550 ;  Legard  ▼.  John-  2  Str.  1214  ;  HindUy  t.  WeHmeatk,  6  &  4& 

eeih  3  Ves.  359— 361 ;  i^Men  ▼.  f^kuisy,  4  C.200.213.    See  post,  pp.  646, 647. 

RiisB.428.    Inilaeii.2Sbow.282,itissaid,  (r)  10  Ves.  60. 

**  in  the  hler  tinee  they  sued  fer  alimony  («)  lb. 
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exercise  jurisdiction  by  granting  the  writ  ne  exeat  regno.{t)     The 
interference  of  the  court  in  granting  that  writ  has  arisen  from  the 

Ceculiar  circumstance,  that  the  ecclesiastical  court  cannot  compel  the 
usband  to  find  bail  ;{u)  and  if  the  husband  makes  it  appear  that  he 
does  not  intend  to  leave  the  kingdom,  the  court  of  chancery  will  not 
grant  the  writ,  although  he  may  not  intend  to  pay  the  alimony  which 
is  due  from  him.(a;)  This  and  the  case  of  an  account  seem  to  be  the 
only  instances  in  which  a  writ  ne  exeat  regno  will  be  granted  where 
the  demand  is  not  merely  equitable.(y)  It  is  clearly  settled  that  the 
court  will  grant  a  writ  ne  exeat  regno  for  arrears  of  alimony  actually 
due  ;{z)  but  the  court  will  not  go  further,  for  neither  courts  of  law 
nor  courts  of  equity  are  entitled  to  judge  whether  a  woman  is  entitled 
to  alimony  or  not,  or  what  she  shall  ever  get(a)  The  court  will 
grant  the  writ  ne  exeat  regno  for  a  gross  sum  actually  due  on  a  sen- 
tence obtained  in  the  ecclesiastical  court  (A)  But  before  a  decree  is 
made  for  alimony  and  separation,  the  court  will  not  interfere,  for  it 
cannot  take  for  granted  that  there  will  be  a  decree,  and  shut  up  the 
husband  pending  the  suit  in  anticipation  of  such  a  decree.(c)  The 
writ  in  all  these  cases  must  be  marked  for  the  sum  actually  due;  it 
cannot  be  for  the  value  of  the  annuity  given  for  alimony.(c{)  But 
although  there  should  have  been  a  decree  for  alimony,  the  writ  will 
not  issue  pending  an  appeal  by  the  husband  against  the  sentence 
allotting  alimonv  on  the  ground  that,  according  to  the  practice  of  the 
r  fgQ«  -1  ecclesiastical  courts,  if  there  is  an  ^appeal,  the  alimony 
I-  -I  dven  by  the  decree  is  not  understood  to  be  due.(e)    In 

Roebuck  V.  Koebuck{f)  the  wife  obtained  a  sentence  in  a  cause  for 
adultery,  establishing  her  innocence,  alimony  was  decreed  to  her  in 
1785.  Afterwards  she  appealed,  not  conceiving  the  alimony  suffi- 
cient. Pending  that  appeal  she  filed  a  bill  for  a  writ  of  ne  exeat 
regnot  her  husband  threatened  to  leave  the  kingdom  to  avoid  paying 
the  alimony  already  decreed  and  the  increase,  and  the  writ  was 
was  marked  for  600/.,  and  was  granted  pending  the  appeal  for  an 
increase  of  alimony. 

A  wife  applied  for  a  writ  ne  exeat  regno  to  prevent  her  husband 
from  leaving  the  kingdom,  which  be  threatened,  till  a  suit  instituted 
by  her  against  him  in  the  ecclesiastical  court  for  alimony,  charging 
him  with  cruelty  and  adultery  should  be  determined.  The  lord  chan- 
cellor asked  for  what  sum  the  writ  should  be  marked,  and  upon  being 
told  that  it  must  be  left  to  the  discretion  of  the  court,  he  said  that  the 
question  he  asked  was  an  insurmountable  objection,  and  thought  that 
it  could  not  be  done  under  a  notion  of  aiding  the  ecclesiastical 
court.(|0*)    An  affidavit  to  found  such  a  writ  upon  must  not  only  say 

(0  HtMd  ¥.  Head,  3,  Atk.  S95;  Vander^  Cock  t.  Rame,  6  Yes.  383. 

gueJU  V.  De  Biaquiere,  8  Sim.  322 ;  Peame  (6)  Shaftoe  v.  Shafloe,  7  Vet.  172. 

T.  LUU,  AmbL  75 ;  SmUluouU  ea§e,  2  Ventr.  (c)  Ibid. 

945.  (d)  DawBon  ▼.  Dawion,  7  Vcs.  172. 

(«)  Peame  ▼.  Lwic,  AmbL  75.  (e)  Street  v.  Street,  Tarn.  &.  Rqm.  399. 

(x)  8  Sim.  322.  (/)  Cited  7  Ves.  172;  Reg.  lib.  R  1787, 

(y)  Awn.  2  Atk.  210 ;  ikwden  v.  Boger$,  ibl  7  ;  1  Vet.  Jun.  95,  n. 

1  Vet.  Sl  B.  129.  (g)  Coglar  v.  CogUr,  1  Vet.  ran.  94.    It 

_  (t)  Read  ▼.  Read,  1  Ch.  Cat.  115;  2  Ch^  doet  not  appear  what  becaime  of  thia  caae. 

19;  ExparU  Whitmore,  Diok.  143.  See  Betmea  on  No  £zcat  Resnoi  49;  9d  ed. 

f)  Bafiy  f.  jySs^ey,  14  Vok  961;  M 
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that  the  defendant  is  indebted  in  such  a  sum,  but  also  mention  the  facts 
on  which  it  arises,  and  on  which  it  is  grounded.(^)  The  rule  is,  that 
there  must  be  an  affidavit  positive  to  the  extent  that  the  husband  is 
going  abroad,  or  some  declaration  that  he  is.(z) 

Arrears  of  Alimony  not  recoverable  in  Equity,"] — A  bill  cannot  be 
maintained  for  arrears  of  alimony  due  at  the  wife's  death  by  her 
executors  against  her  husband.  In  Stones  v.  Cooke,{k)  a  bill  was  filed 
by  the  executors  of  the  defendant's  deceased  wife  for  an  account  and 
payment  of  arrears  due  at  the  wife's  death  for  alimony  which  the 
defendant  had  been  ordered,  by  a  decree  of  the  ecclesiastical  court, 
to  pay  to  her.  The  defendant  put  in  a  general  demurrer.  Sir  L* 
Shadwell,  V.  C.  after  having  consulted  the  judges  of  the  ecclesiastical 
^courts,  said,  that  the  better  opinion  seemed  to  be  that  r  ^^^n  i 
the  ecclesiastical  court  would  allow  the  wife's  executors  *-  ^ 

to  enforce  payment  of  the  arrears  of  alimony  against  the  husband. 
If  that  were  so,  the  bill  was  unnecessary,  as  the  principle  on  which 
the  court  grants  a  ne  exeat  against  the  husband  is,  that  the  ecclesias- 
tical court  has  no  power  to  compel  him  to  give  bail.  But  as  it 
was  not  so  clear  that  the  ecclesiastical  court  would,  in  a  case  like 
the  present,  decree  an  account  and  payment  of  alimony  as  to  justify 
him  in  allowing  the  demurrer,  it  was  overruled.  But  on  appeal. 
Lord  Lyndhurst,  Chancellor,(/)  allowed  the  demurrer,  who  said 
that  the  argument  that  the  party  would  be  without  remedy,  because 
executors  could  not  maintain  a  suit  in  the  ecclesiastical  court,  ope- 
rated against  the  bill,  as  showing  that  the  claim  must  cease  with  the 
wife's  death.  There  was  no  instance  of  such  a  bill  filed  against  a 
husband,  nor  did  the  authorities  warrant  it.  The  cases  in  which  the 
court  had  granted  a  writ  of  ne  exeat  regno  did  not  warrant  it,  and  the 
noninterference  of  the  ecclesiastical  court  did  not  found  any  jurisdic- 
tion in  the  court  of  chancery.(m) 

Alimony  not  chargeable  as  separate  Estate."] — In  a  recent  case  an 
attempt  was  made  to  assimilate  alimony  to  property  settled  to  the 
separate  use  of  a  woman,  but  the  court  denied  the  similitude ;  ali- 
mony is  liable  to  be  varied  by  the  ecclesiastical  court  according  to 
the  husband's  circumstances,  out  separate  property  remains  the  same 
whatever  alteration  may  take  place  in  the  husband's  circumstances, 
and  whether  he  is  living  or  dead,  or  whether  he  is  abroad  or  not.  A 
married  woman,  divorced  from  her  husband  and  entitled  to  alimony 
under  the  sentence  of  the  ecclesiastical  court,  accepted  a  bill  of 
exchange  for  articles  of  dress,  supplied  to  her  by  the  drawer,  and 
made  it  pavable  at  her  banker's,  to  whom  her  alimony  was  paid.  It 
was  held  that  she  did  not  thereby  charge  her  alimony.  In  this  case 
a  bill  was  filed  by  the  husband  of  a  milliner  against  a  lady  and  her 
trustees,  named  in  a  deed  of  separation  between  her  and  her  husband  ; 
and  it  prayed  an  injunction  to  restrain  the  payment  of  certain  sums 
to  the  wife  until  the  plaintiff  was  paid  a  bill  of  225/.  due  r  ^^^^  ^ 
to  *him  for  millinery.    The  facts  were  as  follows :  in  •■  ■* 

(A)  Amn.  3  Vet.  wo.  489;  1  Br.  C.  C.  (Z)  Approved  bj  Lord  Cottenham,  3  Jurist, 

375.  1116. 

(t)  Oldham  T.  OUAmn,  7  Ves.  410.  (m)  &one9  v.  Cook€,  8  Sim.  831,  n. 
(A)  7  Sim.  22. 
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In  Watkyns  v.  Watkynii{s)  where  the  husband  was  gone  abroad,  and 
left  his  wife  unprovided  for,  the  court  laid  hands  on  the  fund  which 
r  %af^a  -I  was  in  the  power  of  the  *court,  and  directed  payment  of 
I-  J  the  interest  to  the  wife  until  the  husband  returned,  and 

maintained  her  as  he  ought.  And  where  the  husband  had,  after  a 
sentence  for  alimony  in  the  ecclesiastical  court,  made  over  his  whole 
estate  to  trustees,  and  then  went  to  the  West  Indies,  the  court,  upon  a 
bill  brought  by  the  wife  against  the  trustees,  directed  them  to  pay  her 
a  considerable  maintenance  out  of  the  trust  estate,  whilst  the  husband 
resided  abroad.(()  Notwithstanding  the  wife's  equity  to  have  her 
own  life  interest  applied  for  her  benefit,  where  it  has  not  been  reduced 
into  possession  by  the  husband,  the  wife  will  not  be  entitled  to  the 
whole  dividends  as  against  an  assignment  by  the  husband ;  but  the 
sum  will  be  ordered  to  be  paid  to  her  during  the  absence  of  her  hus- 
band. If  there  be  no  evidence  of  the  wife  being  left  unprovided  for, 
an  inquiry  will  be  directed  whether  the  husband  lives  abroad,  and  has 
made  no  provision  for  his  wife.(tt)  So  advances  to  a  married  woman 
for  her  maintenance,  who  was  deserted  by  her  husband,  on  the  credit 
of  her  fund  in  court,  which  exceeded  the  income  of  the  fund,  were 
ordered  to  be  reimbursed  out  of  the  capital.(jc) 

There  are  instances  in  bankruptcy  of  allowing  the  whole  of  the 
wife's  life-interest  to  her;(y)  but  in  subsequent  cases  it  has  been  held 
that  the  assignees  of  the  bankrupt  husband  were  entitled  to  the  life- 
interest  of  the  wife,  subject  only  to  the  equity,  requiring  some  provi- 
sion for  her  out  of  that  interest.(z) 

A  divorce  obtained  by  a  wife  against  her  husband  on  the  ground  of 
adultery  and  ill-treatment,  after  his  bankruptcy,  does  not  entitle  her  in 
equity  to  ihe  whole  of  a  fund  bequeathed  to  her,  which  came  into  pos- 
session after  the  bankruptcy,  although  no  settlement  was  made  upon 
her  at  her  marriage,  and  her  husband  at  that  time  received  1500/.  stock 
in  her  right ;  but  a  reference  was  made  for  approving  a  proper  settle- 
ment On  the  wife.(a) 

r  ^607  1  ^'^'^^  situation  of  an  insolvent  is  very  different  from  that 
^  -*  of  a  bankrupt,  as  the  whole  of  his  after-acquired  property 

will  go  to  his  creditors ;  therefore  the  court  ordered  the  whole  of  the 
money  in  court  belonging  to  a  married  woman,  whose  husband  had 
taken  advantage  of  the  insolvent  act,  to  be  applied  for  the  benefit  of 
her  and  her  children.(ft)  But  money  in  court  belonging  to  a  married 
woman,  if  less  than  2001.  (which  is  the  lowest  sum  for  which  the  court 
gives  the  wife  the  benefit  of  an  equity  for  a  settlement,)  will  be  ordered 
to  be  paid  to  the  husband,  thouch  she  has  been  deserted  by  him,  and 
opposes  the  petition. (c)  Equitable  relief  will  not  be  granted  to  the 
wife,  who  has  other  sufficient  means  of  support  secured  to  her.(i/) 
But  where  a  woman  leaves  her  husband  without  any  justifiable  cause, 
and  he  is  willing  to  support  her ;  or  where  she  elopes,  and  lives  in 

(ff)  3  Atk.  96.  98;  Sleuh  t.  TWtiiftoii,  ib.  607;  Brwrn.  t.  Clarlc^  3  Vef.  166 ;  Lmb 

2  Voc  8611.  560.  ▼.  AftZncff,  5  Vm.  517;  V^righi  ▼.  MorUy,  11 

(0  Head  V.  Head,  3  Alk.  295.  550.  Vd.  2 1. 

(u)  Wright  V.  Morley,  11  Vcs.  1&  23.  (a)  Orttn  ▼.  OUe,  1  Sim.  &.  Stu.  250. 

(x)  Gvy  ▼.  Pearket,  1 H  Vet.  195.  (6)  Brett  ▼.  Greenwell^  3YM  ColL  23a 

(y)  2  Vera.  196;  1  Atk.  192.  (r)  Foden  y.  Finney,  4  Rtw.  428;  1  Jae. 

(t)  Pnor  r.  HUl,  4  Br.  C.  C.  139 ;  OtweK  &  W.  69. 
Frottert,  2  Vcri.  jua.  660 ;  Burdnh  y.  Dean,       ^d^  A^wXiit  ^.  Ag^iUr^  5  Madd.  414. 
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adultery,  a  court  of  equity  will  lend  her  no  aid  for  obtaining  a  sepa- 
rate maintenance.(e)  So  the  court  refused  to  decree  maintenance 
where  the  husband  and  wife  lived  separate  by  mutual  consent,  and 
there  was  no  evidence  of  any  cruelty  on  the  part  of  the  husband,  and 
who  had  before  marriage  settled  part  of  her  property  upon  her.(/) 

(«)  BuUoek  ▼.  Menziet,  4  Ves.  798 ;  aote,        (/)  Duncan  t.  Duncan^  Coop.  C.  C  S54 ; 
p.  421.  19Vea.394. 
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Validity  of  Deeds  of  Separation  established.'] — For  some  time  a 
doctrine  prevailed  in  tne  courts  of  law  that  a  man  and  his  wife  might 
by  agreement  make  themselves  separate  persons  to  all  intents  and 
purposes»(a)  but  it  is  now  settled  that  a  husband  and  wife  cannot  by 
agreement  between  themselves  change  their  legal  capacities  and  cha- 
racters resulting  from  the  state  of  marriage  while  it  subsists.(&) 

There  are  many  cases  in  which  by  agreement  a  married  woman  is, 
for  some  purposes,  placed  in  the  situation  of  a  feme  sole ;  as  where 
she  has  pin-money,  or  a  separate  provision,  cither  secured  at  mar- 
riage, or  arising  from  the  bounty  of  a  friend  or  relation.  There  is  no 
doubt  that  a  woman  before  marriage  may  contract  for  those  rights^ 
though  it  may  be  considered  doubtful  whether  it  be  likely  to  promote 
domestic  happiness.(c) 

A  bequest  of  an  allowance  to  a/eme  covert  upon  condi-  r  ^^g  ^ 
tion  *that  she  lived  apart  from  her  husband  was  held  void,  ^  -' 

as  being  contra  bonos  mores.{d)  And  Lord  Eldon  is  reported  to  have 
said,  it  may  be  a  question  if  a  relation  or  stranger  gives  a  married 
woman  an  annuity  on  condition  of  her  living  separate  from  her  hus- 
band, whether  it  would  be  good ;  and  if  not,  the  question  arises 
whether  the  husband  and  wife  can  make  a  contract,  the  effect  of 
which  is  the  same.(6) 

(a)  Corbet  ▼.  Poebntz,  1  T.  R.5;  aee  1        (c)  Jac.  137. 
Dow  &  Clark,  543.  {d)  Brown  v.  PecJc,  1  Eden,  140. 

{h)  ManhaU  ▼.  Rutton,  8  T.  R.  545.  (e)  Westmeath  v.  Wettmeath,  Jac  137. 

September,  1841. — ;^F 
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In  Watkyns  v.  Watkyns,{s)  where  the  husband  was  gone  abroad^  and 
left  his  wife  unprovided  for,  the  court  laid  hands  on  the  fund  which 

r  *606  1  ^^^  '"  ^^®  power  of  the  *court,  and  directed  payment  of 
*-  -I  the  interest  to  the  wife  until  the  husband  returned,  and 

maintained  her  as  he  ought.  And  where  the  husband  had,  after  a 
sentence  for  alimony  in  the  ecclesiastical  court,  made  over  his  whole 
estate  to  trustees,  and  ihen  went  to  the  West  Indies,  the  court,  upon  a 
bill  brought  by  the  wife  against  the  trustees,  directed  them  to  pay  her 
a  considerable  maintenance  out  of  the  trust  estate,  whilst  the  husband 
resided  abroad.(Q  Notwithstanding  the  wife's  equity  to  have  her 
own  life  interest  applied  for  her  benefit,  where  it  has  not  been  reduced 
into  possession  by  the  husband,  the  wife  will  not  be  entitled  to  the 
whole  dividends  as  against  an  assignment  by  the  husband ;  but  the 
sum  will  be  ordered  to  be  paid  to  her  during  the  absence  of  her  hus- 
band. If  there  be  no  evidence  of  the  wife  being  left  unprovided  for, 
an  inquiry  will  be  directed  whether  the  husband  lives  abroad,  and  has 
made  no  provision  for  his  wife.(tf)  So  advances  to  a  married  woman 
for  her  maintenance,  who  was  deserted  by  her  husband,  on  the  credit 
of  her  fund  in  court,  which  exceeded  the  income  of  the  fund,  were 
ordered  to  be  reimbursed  out  of  the  capital.(x) 

There  are  instances  in  bankruptcy  of  allowing  the  whole  of  the 
wife's  life-interest  to  her;(y)  but  in  subsequent  cases  it  has  been  held 
that  the  assignees  of  the  bankrupt  husband  were  entitled  to  the  life- 
interest  of  the  wife,  subject  only  to  the  equity,  requiring  some  provi- 
sion for  her  out  of  that  interest.(z) 

A  divorce  obtained  by  a  wife  against  her  husband  on  the  ground  of 
adultery  and  ill-treatment,  after  his  bankruptcy,  does  not  entitle  her  in 
equity  to  the  whole  of  a  fund  bequeathed  to  her,  which  came  into  pos- 
session after  the  bankruptcy,  although  no  settlement  was  made  upon 
her  at  her  marriage,  and  her  husband  at  that  time  received  1500/.  stock 
in  her  right ;  but  a  reference  was  made  for  approving  a  proper  settle- 
ment on  the  wife.(a) 

r  ♦607  1  *'^^^  situation  of  an  insolvent  is  very  different  from  that 
I-  J  of  a  bankrupt,  as  the  whole  of  his  after-acquired  property 

will  go  to  his  creditors ;  therefore  the  court  ordered  the  whole  of  the 
money  in  court  belonging  to  a  married  woman,  whose  husband  had 
taken  advantage  of  the  insolvent  act,  to  be  applied  for  the  benefit  of 
her  and  her  children.(ft)  But  money  in  court  belonging  to  a  married 
woman,  if  less  than  200/.  (which  is  the  lowest  sum  for  which  the  court 
gives  the  wife  the  benefit  of  an  equity  for  a  settlement,)  will  be  ordered 
to  be  paid  to  the  husband,  thouch  she  has  been  deserted  by  him,  and 
opposes  the  petition.(c)  Equitable  relief  will  not  be  granted  to  the 
wife,  who  has  other  suflicient  means  of  support  secured  to  her.{d) 
But  where  a  woman  leaves  her  husband  without  any  justifiable  cause, 
and  he  is  willing  to  support  her ;  or  where  she  elopes,  and  lives  in 

(ff)  3  Alk.  96.  98;  Sleeck  t.  Tkorington,  ib.  607;  Broum  ▼.  Clark,  3  Ve«.  166 ;  Lamb 

2  Voc  8611.  560.  y.  MUne$,  5  Ves.  517;  Wrigkt  y.  Morley,  11 

(0  Head  v.  Head,  3  Atk.  295.  550.  Ves.  2 1 . 

(u)  Wrisrkt  V.  Morley,  11  Yes.  la  23.  (a)  Green  v.  OUe,  1  Sim.  &,  Sta.  250. 

(z)  Gvy\.  PeorkeB,  lb  Vet.  195.  (6)  Brett  ▼.  Greenvoell,  3  Y.&  CoU.  23a 

(y)  2  Vcro.  196;  1  Atk.  192.  (r)  Foden  ▼.  Finney,  4  Roai.  428;  1  Jtc 

(s)  Prior  r.  Hill,  4  Br.  C.  C.  139 ;  Otw«K  &  W.  69. 
>  Frobert,  2  Vci.  jua.  660 ;  Burtton  ^.  Dean,       (,d^  AguUaT  ^.  Ag;tt.Uttr^  5  Madd.  414. 
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mduhery,  a  court  of  equity  will  leod  her  no  aid  for  obtaining  a  sepa- 
rate maintenance.(e)  So  the  court  refused  to  decree  maintenance 
where  the  husband  and  wife  lived  separate  by  mutual  consent,  and 
there  was  no  evidence  of  any  cruelty  on  the  part  of  the  husband,  and 
who  had  before  marriage  settled  part  of  her  property  upon  her.(/) 

(«)  BuUoek  ?.  Menxiet,  4  Yes.  798 ;  ante,        (/)  Duncan  ▼.  Duncan,  Coop.  C.  C.  354 ; 
p.  421.  19Vei.394. 
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Validity  of  Deeds  of  Separation  established.'] — For  some  time  a 
doctrine  prevailed  in  the  courts  of  law  that  a  man  and  his  wife  might 
by  agreement  make  themselves  separate  persons  to  all  intents  and 
purposes»(a)  but  it  is  now  settled  that  a  husband  and  wife  cannot  by 
agreement  between  themselves  change  their  legal  capacities  and  cha- 
racters resulting  from  the  state  of  marriage  while  it  subsists.(i) 

There  are  many  cases  in  which  by  agreement  a  married  woman  is, 
for  some  purposes,  placed  in  the  situation  of  a  feme  sole ;  as  where 
she  has  pin-money,  or  a  separate  provision,  either  secured  at  mar- 
riage, or  arising  from  the  bounty  of  a  friend  or  relation.  There  is  no 
doubt  that  a  woman  before  marriage  may  contract  for  those  rights, 
though  it  may  be  considered  doubtful  whether  it  be  likely  to  promote 
domestic  happiness.(c) 

A  bequest  of  an  allowance  to  vifeme  covert  upon  condi-  r  ^g^g  n 
tion  *that  she  lived  apart  from  her  husband  was  held  void,  ■-  ^ 

as  being  contra  bonos  mores.{d)  And  Lord  Eldon  is  reported  to  have 
said,  it  may  be  a  question  if  a  relation  or  stranger  gives  a  married 
woman  an  annuity  on  condition  of  her  living  separate  from  her  hus- 
band, whether  it  would  be  good ;  and  if  not,  the  question  arises 
whether  the  husband  and  wife  can  make  a  contract,  the  effect  of 
which  is  the  same.(e) 

(«)  Corbet  ?.  Poetnitz,  1  T.  R.  5;  see  1        (c)  Jac.  137. 
Dow  &  Clark,  543.  (</)  Brown  v.  Peek,  1  Eden,  140. 

(b)  MarthaU  ▼.  Button,  8  T.  R.  545.  (e)  Wettmealh  v.  Wtitmoatk,  Jac  137« 
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Deeds  of  separation  have  been  regarded  in  an  anfavoumble  light 
both  in  courts  of  law  and  equity,  and  questions  frequently  arise  with 
respect  to  the  validity  and  effect  of  such  deeds. 

many  decisions  have  established  that  deeds  for  the  separation  of 
married  persons  may  be  valid  and  effectual  for  some  purposes,  both 
.at  Iaw(/)  and  in  equity.(j^)  Provided  their  object  be  an  actual  and 
immediate,  and  not  a  contingent  or  future  separation. 

The  highest  authorities  have  frequently  asserted  that  deeds  of  sepa- 
ration are  at  variance  with  the  policy  oi  the  law. 

Many  of  the  judges  who  have  given  effect  to  such  deeds  for  any 
purpose  h^ve  expressly  declared  that  they  adopted  them  to  that  extent 
with  reluctance,  and  would  have  paused  if  the  question  had  been  new. 
Lord  Eldon  expressed  himself  to  that  effect  in  several  cases,(A)  and 
on  the  last  occasion  when  the  subject  was  discussed  by  his  lordship, 
he  said,  '*  according  to  the  law  of  this  country  marriage  is  an  indisso- 
luble  contract.  It  can  only  be  dissolved  a  vinculo  matrimonii  by  the 
legislature ;  and  that  contract  once  entered  into  imposes  upon  the 
husband  and  wife,  both,  with  respect  to  themselves  and  with  respect 
to  their  offspring,  most  important  and  sacred  duties ;  so  important  and 
so  sacred,  that  it  does  seem  a  little  astonishing  that  it  ever  should  have 
happened  that  it  should  be  thought  they  could,  by  a  mutual  agreement 
between  themselves,  destroy  all  the  duties  they  owe  to  each  other, 
and  all  the  duties  they  owe  to  their  offspring.  I  do  not  go  through 
r  ^g.Q  -I  what  has  been  stated  in  a  great  variety  of  cases  upon  the 
*■  J  *8ubject,  nor  do  I  refer  to  them  for  any  other  purpose 

than  that  of  stating  that  which  I  think  can  admit  of  no  contradiction, 
that  it  is  impossible  for  any  person  to  read  the  judgments  I  have  had 
the  honour  to  pronounce  upon  the  subject,  without  seeing  that  I  never 
could  originally  have  been  a  party  to  any  such  doctrine.  But  when 
decision  followed  decision ;  when  men  whose  professional  knowledge, 
^v'hose  talents  and  whose  abilities  I  was  bound  not  only  to  respect  but 
to  revere,  had  so  often,  in  courts  of  law,  stated  doctrines  to  which  I 
could  not  agree,  it  seemed  to  me  a  most  improper  thing  that  I  should 
take  upon  myself  to  say  that  those  doctrines  were  wrong  without 
putting  the  matter  into  the  most  solemn  course  of  inquiry ;  and  I 
believe  it  will  be  found,  if  your  lordships  look  at  the  judgments  to 
which  I  am  referring,  that  I  was  always  exceedingly  anxious  that  a 
case  of  this  important  nature  should  be  brought  before  the  house  of 

Bayley,  J.  said,(i)  as  to  the  general  question  with  respect  to  the 
validity  of  such  deeds,  that  he  was  of  opinion,  that  as  it  has  for  so 
long  a  period  of  time  been  the  system  oi  jurisprudence  to  hold  such 
deeds  valid,  it  is  not  for  this  court  to  entertain  the  question  that  has 
been  proposed.  If  any  alteration  is  to  be  made  in  the  law  as  now 
understood,  it  must  be  by  a  decision  of  the  house  of  lords,  or  by  an  act 
of  the  legislature. 

(/)  lA9ter'9  eate,  8  Mod.  22;    Rex  ▼.    JoAn  ?.  A.  JoA«,  11  Vet.  526;  Wetimmiki. 
Mead,  1  Burr.  542.  Weiimeatk,  Jac  126. 

(^)  Oxtnden  v.  Oxenden^  2  Vem.  493;        (i)  IVf flmeaCik  ?.  fin/M^ryt  5  Btif h,  N.  8. 
J9ickoU9  T.  DanverB,  it».671;  WiUimmt  v.    339;  1  Dow  &.  CUrk,  544. 
CaUow,  ib.  752.  {.k)  Jtt  i.  nmrUw,  2  &  &  C  5S8. 

A)  ikard  r.  VftbU^  2  Bot.&  V.93*,  Su 
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From  the  incapacity  of  a  married  woman  to  contractor  to  possess 
personal  property  which  may  be  the  subject  of  contract,  men  and  their 
wives  desirous  of  living  separate  have  found  it  necessary  to  have 
recourse  to  the  intervention  of  trustees,  in  whom  the  property,  of 
which  it  is  intended  she  shall  have  the  disposition,  may  vest  uncon« 
trolled  by  the  rights  of  the  husband,  and  with  whom  he  may  contract 
for  her  benefit.(/) 

Deeds  providing  for  future  Separation  are  void."] — A  deed  made  for 
the  future  separation  of  the  husband  and  wife  is  void.  In  Durant  v. 
Titley,{m)  by  a  deed  between  the  husband  and  wife  of  the  one  part, 
and  a  trustee  of  the  other  *part,  after  reciting  the  marriage  r  ^g , ,  1 
and  subsisting  differences,  the  husband  covenanted  with  ^  -■ 

the  trustee  to  pay  an  annuity  during  the  joint  lives  of  the  husband  and 
wife  in  case  she  should  live  separate  and  apart  from  her  husband^  and 
should  take  one  of  her  children  by  her  said  husband  to  live  with  Aer» 
and  it  was  further  agreed  that  it  should  be  lawful  for  her,  whenever 
she  should  live  apart  from  her  husband,  to  take  any  one  of  her  children 
by  her  husband  which  she  should  fix  upon,  to  reside  and  live  with  heri 
except  the  eldest. 

The  husband  and  wife  lived  together  for  seven  years  after  the  exe- 
cution of  the  deed,  and  at  the  end  of  that  time  the  wife,  without  the 
consent  and  against  the  will  of  her  husband,  left  him,  and  continued 
to  live  apart.  In  an  action  of  covenant  by  the  trustee  against  the 
husband  the  deed  was  held  to  be  void,  on  the  cround  that  it  was  made 
in  contemplation  of  a  future  separation  at  the  pleasure  of  the  wife, 
and  therefore  contrary  to  the  bolicy  of  marriage. 

The  grounds  of  the  decision  are' not  given  bv  the  reporter,  but  the 
objections  taken  to  the  action  were,  first,  that  the  deed  oeing  made  in 
contemplation  of  a  future  separation  at  thp  pleasure  of  the  wife,  it 
was  contrary  to  the  policy  of  marriage  and  void  in  law;  secondly, 
that  as  the  deed  contemplated  a  separation  in  the  state  in  which  the 
family  then  was,  and  provided  a  maintenance  for  the  wife  and  one  of 
the  then  existing  children,  it  did  not  therefore  apply  to  the  event 
which  had  happened,  of  the  wife  leaving  her  husband  and  taking  with 
ber  an  after-born  child. 

Lord  Tenterden  said(n),  <Mhe  judges  who  decided  the  case  of 
Durant  v.  TiVey  did  not  intend  to  shake  any  former  decision.  They 
thought  it  different  from  all  the  former  cases,  inasmuch  as  the  deed 
provided  for  the  future  separation  of  the  husband  and  wife,  who  at 
the  time  of  making  the  deed  were  living  together." 

Where  parties  execute  a  deed  by  which  they  agree  to  separate 
from  each  other,  but  at  the  same  time  it  is  stipulated  between  them 
verbally  that  they  shall  continue  to  live  together,  and  they  do  in  fact 
continue  to  live  together  after  that  *deed  has  been  exe-  r  ^^.^  i 
cuted,  in  pursuance  of  that  agreement  residing  in  the  ^  •' 

same  house,  although  they  may  not  cohabit  together  as  husband  and 
wife,  under  such  circumstances  such  a  deed  cannot  in  point  of  law 
be  sustained. (o) 


(2)  8  T.  R.  547. 

(m)  7  Price,  577. 

(»)  Jmt.  T^brbav^A^CASl. 


(o)  HindleyY.  WetUiuatk,  6  B.  &  C.  300; 
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This  point  was  the  subject  of  much  discussion  in  the  foHowiog 
case,  in  which,  by  a  deed  dated  in  1817,  after  reciting  that  diapntes 
had  existed  between  the  earl  and  his  wife,  and  had  ansen  to  such  a 
height  that  they  were  on  the  point  of  separating  and  living  apart,  but 
by  the  intervention  of  mutual  friends  the  wife  had  consented  to 
cohabit  with  the  husband  after  he  had  executed  this  deed,  making 
such  provision  for  their  issue,  and  such  provisional  maintenance  for 
the  wife  as  thereinafter  mentioned ;  it  was  witnessed  that  in  consider- 
ation that  the  wife  had  consented  to  cohabit  with  the  husband,  he  had 
covenanted  with  S.  (a  trustee)  to  convey  estates  to  his  use  for  the 
term  of  ninety-nine  years.  The  trusts  of  this  term  were  that  in  case 
it  should  unfortunately  happen  that  the  wife  should  find  herself  com- 
pelled to  cease  to  live  and  cohabit  with  her  husband,  or  to  live  sepa- 
rate and  apart  from  him  *'  that  then  and  in  such  case  the  trustee 
should,  durinff  the  joint  lives  of  the  husband  and  wife,  raise  out  of 
the  rents,  or  by  sale  or  mortgage  of  the  term,  such  clear  annual  sum 
as  should  then  by  the  advice  of  their  mutual  friends  be  agreed  upon 
to  bo  a  proper  and  sufficient  sum  for  the  separate  maintenance  of  the 
wife.  Tho  husband  also  covenanted  that  on  such  separation  so 
taking  place  as  aforesaid,  he  would  enter  into  such  ar^cles  of  separa- 
tion as  are  usual  in  such  cases,  and  necessary  for  the  security  and 
comfort  of  the  wife.  The  deed  contained  no  covenant  by  the  trustee 
for  indemnifying  the  husband  acainst  the  debts  of  the  wife.  After  the 
execution  of  this  deed,  the  husband  and  wife  continued  to  live 
together. 

Ity  un  indenture  in  1818,  made  between  the  husband  and  wife  and 
trustees,  after  reciting  that  the  husband  at  the  desire  of  the  wife  had 
desired  to  live  separate  and  apart  from  her,  and  to  allow  her  a  sepa- 
rate maintenance,  the  husband  demised  the  estate  to  trustees  for  a 
term  to  raise  provisions  for  the  wife  and  infant  daughter;  and  the 
r  ^...q  1  husband  covenanted  that  the  *wife  might  live  separate 
I-  ^  and  apart  from  him  and  free  from  his  authority  and  con- 

trol, &c.  this  deed  contained  no  indemnity  against  debts.  The  parties 
continued  to  live  in  the  same  house  although  they  slept  in  separate 
rooms,  and  met  at  board  and  appeared  in  the  world  as  man  and  wife 
until  Juno,  18119,  when  thev  finally  separated. 

In  an  action  against  the  husband  for  goods  sold  and  delivered  to  the 
wife  whilst  she  was  living  apart  from  her  husband  against  his  will  and 
contrary  to  his  entreaties  that  she  would  return  to  his  house,  the 
court  thought  that  it  was  impossible  to  contend  that  the  first  deed  was 
valid,  it  bemg  in  terms  like  the  deed  in  Durant  v.  Titley;(p)  and  that 
tho  second  deed,  executed  in  August,  1818,  was  not  intended  to  be 
accompanied  by  an  immediate  actual  separation  of  the  parties  at  the 
time  it  was  executed,  and  that  not  being  accompanied  nor  intended 
to  bo  accompanied  by  such  actual  separation,  it  was  not  valid  froni 
the  beginning,  and  that  even  if  it  had  been  valid  at  first,  it  had  been 
avoidcHl  by  what  amounted  to  a  subsequent  reconciliation  of  the 
parties.(9) 

In  the  vear  1822,  the  trustees  named  in  the  deed  of  1818,  having 
distrained  upon  the  tenants  of  the  land  charged  with  the  annuity 
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secared  to  the  wife,  ihe  husband  filed  a  bill  in  the  court  of  chancery 
10  Ireland,  praying  that  the  deeds  might  be  set  aside  and  delivered  up 
to  be  cancelled;  it  was  decreed  that  the  deed  of  17th  December, 
1817,  was  void,  so  far  as  the  wife  or  her  trustee  sought  any  benefit 
under  it  As  to  the  remainder  of  the  suj|t,  the  bill  was  ordered  to  be 
retained  for  twelve  months,  with  liberty  for  the  parties  to  proceed  at 
law  as  they  might  be  advised.  Neither  of  the  parties  having  availed 
themselves  of  this  liberty,  the  husband  appealed  to  the  house  of 
lords.  The  lord  chancellor  and  Lord  Eldon  were  clearly  of  opinion 
that  the  deed  of  1817,  providing  for  a  future  separation,  could  not  be 
supported.  And  it  was  finally  declared  that  the  deed  of  1818,  so  far 
as  the  marchioness  or  her  trustees  sought  any  benefit  under  it,  was 
void  in  law,  and  with  this  declaration  the  cause  *was  r-  «g|4  i 
remitted  to  the  court  of  chancery  in  Ireland,  to  do  therein  ^  •* 

as  should  be  just  and  consistent  with  such  declaration. (5) 

A  bill  had  been  filed  in  the  court  of  chancery  in  England  against 
the  marchioness  and  her  children,  and  the  trustees  praying  that  the 
dtseds  might  be  delivered  up  to  be  cancelled,  or  that  so  mucri  of  them 
as  provided  a  separate  maintenance  for  the  marchioness  and  for  the 
ciiildren  might  be  declared  to  be  void,  and  an  injunction  in  the  mean 
time,  the  plaintiff  being  willing  to  live  with  and  support  his  wife  and 
children  according  to  his  means  and  station  in  life.  The  common 
injunction  having  issued,  the  order  nisi  was  obtained  upon  the  answers 
being  filed,  and  no  cause  being  shown,  the  injunction  was  dissolved. 
Lord  Eldon,  however,  on  a  motion  to  revive  the  injunction,  refused 
to  do  so,  but  left  the  parties  to  try  the  validity  of  the  deeds  at  law.(<) 

Future  Separation,  with  Approbation  of  Trustees,] — In  one  case, 
a  provision  for  the  wife,  in  the  event  of  a  future  separation  from  her 
husband,  was  supported,  on  the  ground  that  the  intervention  of  impar- 
tial persons  was  required  to  decide  whether  sufficient  cause  of  sepa- 
ration did  or  did  not  exist. 

In  Lord  Rodney  v.  ChambersJ^u)  certain  annuities,  to  which  the 
wife  was  entitled,  were  assigned  to  trustees  upon  certain  trusts,  and 
upon  further  trust,  in  case  any  separation  should  thereafter  take  place 
between  the  husband  and  wife,  with  the  approbation  of  the  truste^s^ 
then  upon  trust  to  pay  the  annuity  to  the  separate  use  of  the  wife. 
t*he  husband  covenanted  that  in  case  future  aifierences  should  arise 
between  him  and  his  wife,  that  she  might  live  separate  without  his 
molestation.  The  husband  also  covenanted  to  pay  an  annuity  to  the 
trustees  during  his  wife's  life  for  her  benefit,  in  the  event  of  the  deter- 
mination of  the  annuity  before  assigned.  A  separation  took  place  a 
few  months  after  the  execution  of  the  deed,  witn  the  approbation  of 
the  trustees.  In  an  action  of  covenant  by  the  trustees  for  three 
quarters  of  the  annuity  covenanted  to  be  paid  by  the  husband,  it  was 
contended  that  the  deed  was  void,  inasmuch  as  it  made  provision  for 
a  future  separation. 

.  *But  Lord  Ellenborough,  C.  J.  said,   *'  the  question  r    ^^^^    -i 
which  has  been  agitated  appears  to  have  been  laid  at  rest  ^  ^ 

(t)  Vfe$tiMatk  ▼.  Saiuthary,  5  Bligh,  N.       (<)  Wtrtmtath  ▼.  WeftmeaO,  Jacob,  126. 
8.339;  1  Dow  &  Clark,  519.  (u)  2 East, 283.  ^ 
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for  a  long  period,  bj  refected  deciMos  mod  the  uuifijcui  prsccioe  of 
the  eoarts.  If  it  were  now  a  new  qoesfioD  wfaecfaer  sbt  oooeract 
could  by  law  be  made,  which  tended  to  facilitate  the  xparvtioa  of 
hutbaod  and  wife,  I  should  have  thought  that  it  wodd  have  fides  in 
Ijettor  with  the  general  policy  of  the  law  to  have  prohSared  aor  aoch 
contract ;  but  they  are  now  become  inveterare  m  the  law,  and  we 
cannot  reject  the  present  on  that  ground,  without  sayiog  that  a!l  con- 
tracts which  have  the  same  teMency  are  ricioas,  which  wooid 
extend,  for  aught  I  see,  to  provisions  for  pin  moaej,  or  any  other 
separate  provision  for  the  wife,  which  tends  to  reader  her  indepen- 
dent of  the  support  and  protection  of  her  husband.''  The  ooveoant 
was  held  to  be  valid. 

In  Chamber$  v.  CauJfieldf{w)  where  the  same  deed  was  set  op  by 
the  defendant  in  bar  to  an  action  for  criminal  cooversatioo.  Law* 
rence,  J.»  one  of  the  judges,  who  concurred  in  the  former  decisioo» 
observed,  **  in  that  case  there  was  an  averment  that  the  separatioa 
was  with  the  consent  of  trustees.  We  thought  there  was  oocbio^ 
illegal  in  the  parties  agreeing  to  refer  the  question,  what  was  a  good 
cause  of  separation,  to  a  domestic  forum,  instead  of  applying  to  the 
ecclesiastical  court  for  a  divorce  and  alimony.  The  court  therefore 
only  decided  in  that  case  that  a  covenant  for  separation  and  separate 
maintenance,  with  the  consent  of  the  trustees,  was  good ;  noi  that  a 
covenant  was  good  generally  that  a  wife  might  separate  herself  from 
her  husband  whenever  she  pleased,  for  that  would  be  to  make  the 
husband  tenant  at  will  to  the  wife  of  his  marital  rights." 

liaylev,  J.  said,(2r)  "  In  the  case  of  Durant  v.  TiUey  the  contract 
provided  for  the  future  separation  at  the  will  of  the  wife;  it  was 
oflering  a  premium  to  her  for  leaving  her  husband.  In  Lord  Rodney 
v.  Chambers  that  objection  did  not  apply,  for  the  intervention  of 
ifnpartial  persons  was  then  re({uired  to  decide  whether  sufficient  cause 
of  separation  did  or  did  not  exist." 

r  «01O  1  ^^^^  Denman  said(j/)  the  case  of  Rodney  v.  Chambers 
^  -I  had  *received  some  severe  shocks  from  the  strictures  of 

Lord  Eldon  in  SL  John  v.  /S/.  John,{z)  and  must  be  considered  as 
(lirccily  overturned  by  the  King's  Bench  in  Hindley  v.  Lord  fVest- 
inealliXa)  though  it  is  difficult  to  explain  why  a  present  separation  is 
less  contrary  to  public  policy  than  the  agreement  to  give  effect  to 
one,  if  rendered  necessary  by  circumstances,  at  a  future  time.**  It 
is  observable  however  that  in  the  last  case  the  intervention  of  trustees 
was  not  required,  and  that  the  decision  turned  very  much  upon  the 
subsequent  reconciliation  of  the  parties. 

In  one  in8tance(6)  a  stipulation  in  a  settlement  made  previously  to 

(10)  6  Eait,  353  ;  tee  ante,  p.  390.  trasteei  ■hoold  permit  her  to  take  to  her  aep-  ^ 

(X)  Jt€  V.  7%iirtoio,  3  B.  dc  C.  551.  ,  arate  uie  a  touielj  of  the  annaities  of  40Ui. 

(y)  7  ScoU,  337.  during  such  ■eparation,  and  shoiild  permit 

(«)  1 1  Vei.  539.  her  husband  to  receive  the  other  moiety ;  bat  * 

(e)  6  B.  &.  C.  300,  ante,  p.  613.  Uiat  if  a  separation  took  place  by  his  means, 

(6)  HiMrt  T.  HtMft,  3  Ridgway's  P.  C.  in  or  at  his  instance,  Uien  that  the  shookl  re. 

Ireland,   368.     The  wife  was  entitled  for  ceive  ihe  whole  of  the  400/.  annuities  for 

Itfc  to  two  annuitici,  amounting  lo  400/.,  her  separate  use  during  the  marriage.    It 

which  before  her  marriage  were  vested  in  seems  that  a  separation  took  pUoe  in  conseb 

trustre*,  upon  trust   that  if  a   separatum  quence  of  the  qruolty  and  miscoa^uotoftbe  . 

'i^ould  M(lerwArd9  take  place  between  hoc  UuaVMind;  axkd  il  bill  waa  aied  by  the  wife  in  ' 

h§r  fatan  hiubtiid  at  hwr  iDstance,  \lko  t)to  i>»^v  q£  Cr\iaxi<Qni^  Vsk  \(^ikaiA  \n  ta:^wa. 
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itiarriage»  mtking  a  proWsiorr  for  the  wife  in  the  event  of  a  separa- 
tion between  her  and  her  husband,  was  upheld  by  the  Irish  house  of 
lords ;  but  this  case  must  now  be  considered  erroneous,(c)  and  over* 
ruled  by  subsequent  cases. 

Consideration  far  Execution  of  Deed  of  Separation."]— An  engage- 
ment to  pay  a  sum  of  money  as  an  inducement  for  a  r  ^q,j  -t 
♦future  separation  of  a  man  from  his  wife  is  contrary  to  ^  •» 

law.  But  the  execution  of  a  deed  of  separation  between  a  husband 
and  his  wife,  which  had  previously  been  drawn  up,  is  a  legal  consid- 
eration for  a  promise  by  a  third  party  (a  trustee)  to  pay  money  (ot 
which  the  husband  was  solely  liable.(d)  The  facts,  as  they  appeared 
upon  the  record,  were  these ;  that,  by  a  deed  of  s^aration  between 
the  plaintitf  and  his  wife,  (not  executed  at  the  time  the  agreement  in 
question  was  made,)  he  was  to  'quit  a  house  on  a  certain  day ;  and 
that  some  annuity  was  mentioned  in  that  deed,  that  afterwards  by  the 
written  agreement,  on  which  the  action  was  brought^  the  time  for 
quitting  the  house  was  extended ;  that  the  plaintiff  agreed  to  pay  cer- 
tain household  expenses  and  debts  to  which  he  was  before  liable; 
and  that  in  consideration  of  such  agreement,  and  of  his  executing 
the  deed  of  separation,  the  defendant  promised  to  pay  certain  sums 
towards  the  above-mentioned  household  expenses  and  debts.  It  was 
clear  that  for  some  reason  (and  the  court  would  not  presume  an  ille- 
gal one)  a  separation  between  the  plaintiff  and  his  wife  had  been 
determined  upon,  the  terms  of  which  had  been  reduced  into  writing; 
that  the  plaintiff  for  some  reason  or  other  not  apparent,  had  not  exe- 
cuted the  deed,  and  that  he  was  induced  to  execute  it  by  the  defend- 
ant's promise,  which  was  in  effect  a  promise  to  indemnify  the  plaintiff 
from,  among  other  things  a  part  of  the  by-gone  household  expenses 
at  the  house  which  the  plaintiff  was  to  quit.  The  court  assumed  the 
deed  of  separation  to  be  legal,  because  no  illegality  was  shown  ;  and 
the  defendant's  promise  was  held  to  tx;  legal,  because  it  was  not  that 
the  husband  should  separate  from  his  wife,  but  that  he  should  com- 
plete the  instruments  and  arrangements  of  a  separation  previously 
determined  upon.(e)  Lords  Abinger  and  Denman  did  not  concur  in 
the  judgment,  principally  on  the  ground  that  prima  facie  deeds  of 
separation  are  illegal,  where  no  justifiable  cause  of  separation  is  shown^ 
And  whether  the  court  was  at  liberty  or  not  to  presume,  in  thd 

tho  husband  .  from  intcrmeddlingr  with  tho  o!>jcctiont  at  to  the  jurisdiction  of  ecclcsiasti- 

annoities,  and  to  restrain  the  trustees  from  cai  courts,  and  in  relation  to  the  immoralitr 

payinijr  any  part  of  them  to  him,  and  prayin|r  and  illegality  of  the  agreement  woro  nrged» 

tfiat  the  trudteei  mi<rht  pay  the  whole  of  tJie  and  moreover  that  it  was  an  agreement  for 

annuiUes  to  the  wile  under  the  above  provi-  a  divorce  instead  of  a  marriaj|re ;  and  it  wa^ 

flion  in  the  settlement,  and  for  a  receiver,  further  contended,  that  the  husband  having 

The  husband  atoted  in  his  answer  that  he  judicially  ofiered  to  take  his  wife  back  again^ 

had  always  used  his  wife  with  tenderness  had    determined    the  separation.    But  tho 

and  aSectiou,  and  he  offered  to  take  her  house  of  lords  were  not  moved  by  these  ar* 

back  and  treat  her  as  his  wife.    Upon  the  guments.    It  varied  the  decree  and  ordered 

eiridence  and  the  pleadings,  tho  court  ordered  the  whole  of  the  annuities  to  be  paid  to  th« 

a  moiety  of  the  annuities  to  be  paid  to  her  wife,  until  she  and  her  husband  should  oohab* 

until  cohabitation  or  further  order,  to  com-  it,  or  till  the  further  order  of  tho  court  belovr* 

mcnce  from  the  time  of  tho  separation.  The  (c)  See  7  Scott,  33d. 

wife  being  diasatiified  with  this  decrM,  ap.  (c/)  Waiie  ?.  JoHe9t  1  Scott,  730 ;  I  Binf  • 

pealad  fhxn  it  to  the  Uien  bouse  of  lords  in  N.  R.  G56;  1  Hodges,  166. 

that  country,  daiming  the  whole  of  the  an*  (e)  Id. ;  Jontt  i.  Yia\le^*V  ^ex]NLx*VCV\ 

nuities  oader  tho  A>fe  tetticinent     All  Bing.  li.  R«  ^^. 
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r     »618    1  *'^'®"^®  ^^  ^^'  suggestion  upon  the  subject,  that  iheit 
^  ^  might  *have  been  a  lawful  cause  for  the  husband  to  sep- 

arate from  his  wife,  that  the  promise  of  money  to  be  paid  to  hin 
could  not  have  been  a  lawful  inducement,  whether  it  was  the  ezclo- 
sive  or  the  partial  consideration  upon  which  he  agreed  to  execute  t 
deed  of  separation.  Lord  Abinger  said  "  that  the  proposition  that  ai 
the  law  will  recognize  the  legality  of  deeds  of  separation,  by  allowing 
actions  of  covenant  to  be  maintained  upon  them,  it  cannot  be  pre- 
sumed that  they  are  illegal ;  and  that  if  they  be  not  illegal,  of  coarse 
the  execution  of  such  a  deed  by  the  husband  cannot  be  illegal,  must 
at  least  receive  this  qualification ;  that  the  consideration  which  pre- 
Tails  on  the  husbajid  to  make  such  a  deed  be  a  good  consideration  is 
law  to  justify  him  in  separating  from  his  wife.  There  are  certain 
circumstances  which  will  induce  the  ecclesiastical  court  to  pronounce 
a  decree  of  divorce  a  mensa  et  thoro;  and  it  may  not  be  unlawful  for 
a  man  under  the  same  circumstances  voluntarily  to  agree  to  do  that 
which  the  law,  if  he  refused,  would  compel  him  to  do.  Upon  this 
ffround,  a  deed  of  separation,  made  upon  due  consideration,  may  weO 
be  considered  as  not  unlawful.*'(f )  Lord  Denman  said,  if  he  could 
venture  to  lay  down  the  principle  which  alone  seems  to  be  safely 
deducible  from  all  the  cases,  it  is  this,  that  when  a  husband  has  by 
his  deed  acknowledged  his  wife  to  have  just  cause  of  separation  from 
him,  and  has  covenanted  with  her  natural  friends  to  allow  her  a  main- 
tenance during  separation,  on  being  relieved  from  liability  to  her 
debts,  he  shall  not  be  allowed  to  impeach  the  validity  of  that  cove- 
nani.(/) 

In  an  action  of  assumpsitf  founded  on  an  alleged  engagement  by 
the  defendant  to  execute  a  deed  of  separation  from  his  wife,  with  a 
covenant  to  pay  the  plaintiffs,  her  father  and  brother,  a  yearly  sum 
of  money  for  her  maintenance,  the  plaintiffs  were  nonsuited,  on  the 
ground  of  want  of  evidence  to  prove  the  agreement,(^) 

Covenant  to  Indemnify  the  Husband  against  Wife's  Debts,'] — Deeds 
r  #fiiQ  1  ^'^  separation,  making  provision  for  the  wife,  usually 
*■  J  *conlain  a  covenant  by  the  trustees  with  the  husband  to 

indemnify  him  against  the  debts  which  the  wife  may  contract  during 
the  separation.     Such  a  covenant  is  a  valuable  consideration  to  sup- 

!>ort  the  deed  against  the  husband's  creditors,(A)  and  will  be  a  legal 
oundation  for  a  covenant  on  the  husband's  part  to  provide  a  specific 
maintenance  for  the  wife.(i)  And  if  there  be  a  covenant  by  a  third 
person  to  indemnify  the  husband  against  the  wife's  debts,  the  court 
of  chancery  will  enforce  the  husband's  covenant  for  the  payment  of 
an  annuity  to  the  wife.(^*) 

A  covenant  by  a  third  party  to  indemnify  the  husband  against  the 
wife's  debts,  is  a  sufficient  consideration  for  supporting  a  deed  of  sep- 

(0  Jone$  V.  WaUe,  7  Scott,  332 ;  5  BiDgr.  Fitzer,  2  Atk.  511 ;  Vvj/UU  w.  Seott,  3  T.  R, 

N.  R.  363.    See  post,  623.  374 ;  Compton  ?.  Collison^  2  Br.  C  C.  377; 

.  (/)  Jone$  V.  WaiU,  7  Scott,  338;  5  Bingr.  Jee  v.  TTiurlow,  2  B.  &.  C.  553. 

N.  K.  363.  (>)  Westmeath  v.  We$tmeiUk,  5  Bligh,  N. 

(/)  Elworthy  v.   Bird,  13  Price,  222;  1  S.   375;  Legard  ?.  Johtuon,  3  Vet.  359; 

M'Clel.  69.  See  Scholey  ?.  Goodman,  1  Carr.  Seeling  v.  Crawley,  2  Vern.  386. 

«-  P.  36 ;  1  Bing.  349.  (;)  Logan  w.  birkeit,  1  Mylne  &  K.  235 ; 
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SUphitu  V.  Olive,  2  Br.  C.  C.  90 ;  FiUer  ^.  v**^  V-  w-«». 


DE£DS  OF  8EPARATI0V.  S60 

Uration  against  the  husband's  creditors,  although  Lord  EMon,  if  not 
bound  by  positive  decisions,  thought  that  it  was  impossible  to  show 
that  it  ought  originally  to  have  made  any  diflference  whether  there 
was  or  was  not  such  a  covenant.(A')  In  Stephens  v.  Olive{t)  the  husband 
was  entitled  to  certain  real  estates  for  his  life,  subject  to  a  mortgage 
for  500/.,  and  he  and  his  wife  agreed  to  live  apart;  he  therefore  con- 
veyed his  life  estate  to  trustees;  first,  to  keep  down  the  interest  of 
the  mortgage,  then  to  pay  taxes,  &c. ;  and  finally,  an  annuity  of  35/. 
to  the  wife  for  separate  maintenance.  The  trustees  covenanted  to 
indemnify  the  husband  against  the  debts  which  the  wife  might  con- 
tract after  the  separation.  The  trustee  entered  into  possession  of  the 
premises,  and  afterwards  a  judgment  was  obtained  against  the  hus- 
band. The  creditor  instituted  a  suit  to  set  aside  the  settlement  as 
being  voluntary ;  but  Lord  Kenyon,  M.  R.,  was  of  opinion  that  the 
settlement  was  good,  and  that  the  covenant  by  the  trustees  to  indem« 
nify  the  husband  against  the  wife's  debts,  was  a  valuable  considera- 
tion, and  therefore  that  the  settletnent,  tho&gh  made  after  the  debt  to 
the  plaintiff  was  contracted,  was  good  against  him. 

*A  deed  containing  such  a  covenant  has  been  held  r  %ao(%  1 
good  against  the  assignees  of  the  husband  who  had  be-  ^  ^ 

come  a  bankrupt  By  a  settlement  executed  on  marriage,  an  estate, 
which  was  originally  the  property  of  the  wife,  was  limited,  in  default 
of  issue  of  the  bodies  of  the  husband  and  wife,  to  the  survivor  of  them 
in  fee.  On  a  separation  afterwards  taking  place  between  them,  the  hus- 
band covenanted  with  a  trustee  to  pay  his  wife  an  annuity  of  70/.,  and 
to  convey  his  contingent  estate  in  fee  to  such  person  as  the  wife  should 
by  deed  or  will  appoint.  The  trustee  covenanted  on  his  part  to 
indemnify  the  husband  against  the  wife's  debts  and  against  any 
demand  for  alimony  which  she  might  at  any  time  make.  She  Qxe<« 
cuted  an  appointment  in  favour  of  the  plaintiffs  by  a  deed  properly 
attested.  The  husband  having  survived  his  wife,  liecame  a  banfirupt 
and  died,  when  the  bill  was  filed  by  the  plaintiffs  as  appointees,  for  a 
conveyance  of  the  estate  agreeably  to  the  husband's  covenant,  and 
for  an  account  of  the  rents  and  profits  since  his  death.  On  the  part 
of  the  assignees  it  was  objected  that  the  covenant  was  void  as  against 
creditors,  for  want  of  a  sufficient  consideration  to  support  it,  the  hus- 
band havinj2^  been  a  trader  when  the  deed  of  separation  was  executed. 
But  Sir  William  Grant  decreed  a  specific  performance  of  the  cove- 
nant as  it  was  grounded  on  a  valuable  consideration.(in) 

A  settlement  of  part  of  the  husband's  property  in  favour  of  the  wife 
on  the  occasion  of  their  separation,  was  sustained  against  a  subse- 
quent purchaser  for  a  valuable  consideration.  By  deed  of  three  parts 
between  husband,  wife,  and  trustees,  reciting  that  differences  existed 
between  the  husband  and  wife,  and  that  they  ha4  agreed  to  live  sepa- 
rate; that  the  husband  had  agreed  to  allow  the  wife  100/.  a  year  out 
of  certain  lands,  (for  which  the  ejectment  was  brought)  for  her  sup- 
port and  maintenance;  and  that  he  had  agreed  to  pay  certain  debts 
mentioned  in  a  schedule,  and  also  to  pay  the  costs  of  a  suit  instituted 

• 
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r     ^18    1  ^^^'^''^^  ^^  ^  snggestioD  apon  the  sdijectt  that  tliers 
I*  ^  might  *have  been  a  lawful  caise  fur  the  husband  to  sep- 

arate from  his  wife,  that  the  promise  of  monej  to  be  paid  to  him 
could  Dot  have  been  a  lawful  ioducemeof,  whether  it  was  the  exclu- 
sive or  the  partial  coDsideratioo  upon  which  he  agreed  to  execute  a 
deed  of  separation.  Lord  Abiager  said  "  that  the  proposition  that  as 
the  law  will  recognize  the  legality  of  deeds  of  separation,  by  allowing 
actions  of  covenant  to  be  maintained  upon  them,  it  cannot  be  pre- 
sumed that  they  are  illegal ;  and  that  if  they  be  not  illegal,  of  course 
the  execution  of  such  a  deed  by  the  husband  cannot  be  illegal,  musi 
at  least  receive  this  qualification ;  that  the  consideration  which  pre- 
vails on  the  husbapd  to  make  such  a  deed  be  a  good  consideration  in 
law  to  justify  him  in  separating  from  his  wife.  There  are  certain 
circumstances  which  will  induce  the  ecclesiastical  court  to  pronounce 
a  decree  of  divorce  a  mensa  et  iharo;  and  it  may  not  be  unlawful  for 
a  man  under  the  same  circumstances  voluntarily  to  agree  to  do  that 
which  the  law,  if  he  refused,  would  compel  him  to  da  Upon  this 
ffround,  a  deed  of  separation,  made  upon  due  consideration,  may  well 
be  considered  as  not  unlawfuL"(^)  Lord  Denman  said,  if  he  could 
venture  to  lay  down  the  principle  which  alone  seems  to  be  safely 
deducible  from  all  the  cases,  it  is  this,  that  when  a  husband  has  by 
his  deed  acknowledged  his  wife  to  have  just  cause  of  separation  from 
him,  and  has  covenanted  with  her  natural  friends  to  allow  her  a  main- 
tenance during  separation,  on  being  relieved  from  liability  to  her 
debts,  he  shall  not  be  allowed  to  impeach  the  validity  of  that  cove- 
nant.(/) 

In  an  action  of  assumpsU,  founded  on  an  alleged  engagement  by 
the  defendant  to  execute  a  deed  of  separation  from  his  wife,  with  a 
covenant  to  pay  the  plaintifTs,  her  father  and  brother,  a  yearly  sum 
of  money  for  her  maintenance,  the  plaintiffs  were  nonsuited,  on  the 
ground  of  want  of  evidence  to  prove  the  aereement.(^) 

Covenant  to  Indemnify  the  HuAand  against  Wife^s  Debtt^ — Deeds 
r  •BlQ  1  ^^  separation,  making  provision  for  the  wife,  usually 
I-  -I  ^contain  a  covenant  by  the  trustees  with  the  husband  to 

indemnify  him  against  the  debts  which  the  wife  may  contract  during 
the  separation.  Such  a  covenant  is  a  valuable  consideration  to  sup- 
port the  deed  against  the  husband's  creditors,(A)  and  will  be  a  legal 
foundation  for  a  covenant  on  the  husband's  part  to  provide  a  specific 
rnaintenance  for  the  wife.(t')  And  if  there  be  a  covenant  by  a  third 
person  to  indemnify  the  husband  against  the  wife's  debts,  the  court 
of  chancery  will  enforce  the  husband's  covenant  for  the  payment  of 
an  annuity  to  the  wife.(J) 

A  covenant  by  a  third  party  to  indemnify  the  husband  against  the 
wife's  debts,  is  a  sufficient  consideration  for  supporting  a  deed  of  sep- 

(c)  Jonfff  T.  Wat/€,  7  ScoU,  332 ;  5  Biogr.  FUzer.  2  Atk.  511 ;  DwjgUld  ?.  &ftt,  3  T.  R. 
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aration  against  the  husband's  creditors,  although  Lord  Eldon,  if  not 
bound  by  positive  decisions,  thought  that  it  was  impossible  to  show 
that  it  ought  originally  to  have  made  any  diflference  whether  there 
was  or  was  not  such  a  covenant.(A:)  In  Stephen$  v.  Olive{l)  the  husband 
was  entitled  to  certain  real  estates  for  his  life,  subject  to  a  mortgage 
for  500/.,  and  he  and  his  wife  agreed  to  live  apart;  he  therefore  con- 
veyed his  life  estate  to  trustees;  first,  to  keep  down  the  interest  of 
the  mortgage,  then  to  pay  taxes,  &c. ;  and  finally,  an  annuity  of  35/. 
to  the  wife  for  separate  maintenance.  The  trustees  covenanted  to 
indemnify  the  husband  against  the  debts  which  the  wife  might  con* 
tract  after  the  separation.    The  trustee  entered  into  possession  of  the 

E remises,  and  afterwards  a  judgment  was  obtained  against  the  hu8« 
and.  The  creditor  instituted  a  suit  to  set  aside  the  settlement  as 
being  voluntary ;  but  Lord  Kenyon,  M.  R.,  was  of  opinion  that  the 
settlement  was  good,  and  that  the  covenant  by  the  trustees  to  indem- 
nify  the  husband  against  the  wife's  debts,  was  a  valuable  considera- 
tion, and  therefore  that  the  settlement,  tho&gh  made  after  the  debt  to 
the  plaintiff  was  contracted,  was  good  against  him. 

*A  deed  containing  such  a  covenant  has  been  held  r  ^^oa  -t 
good  against  the  assignees  of  the  husband  who  had  be-  ^  ^ 

come  a  bankrupt  By  a  settlement  executed  on  marriage,  an  estatOf 
which  was  originaMy  the  property  of  the  wife,  was  limited,  in  default 
of  issue  of  the  bodies  of  the  husband  and  wife,  to  the  survivor  of  them 
in  fee.  On  a  separation  afterwards  taking  place  between  them,  the  hu8« 
band  covenanted  with  a  trustee  to  pay  his  wife  an  annuity  of  70/.,  and 
to  convey  his  contingent  estate  in  fee  to  such  person  as  the  wife  should 
by  deed  or  will  appoint.  The  trustee  covenanted  on  his  part  to 
indemnify  the  husband  against  the  wife's  debts  and  against  any 
demand  for  alimony  which  she  might  at  any  time  make.  She  exe- 
cuted an  appointment  in  favour  of  the  plaintiffs  by  a  deed  properly 
attested.  The  husband  having  survived  his  wife,  became  a  bankrupt 
and  died,  when  the  bill  was  filed  by  the  plaintiffs  as  appointees,  for  a 
conveyance  of  the  estate  agreeably  to  the  husband's  covenant,  and 
for  an  account  of  the  rents  and  profits  since  his  death.  On  the  part 
of  the  assignees  it  was  objected  that  the  covenant  was  void  as  against 
creditors,  for  want  of  a  sufficient  consideration  to  support  it,  the  hus- 
band having  been  a  trader  when  the  deed  of  separation  was  executed. 
But  Sir  William  Grant  decreed  a  specific  performance  of  the  cove- 
nant as  it  was  grounded  on  a  valuable  consideration.(in) 

A  settlement  of  part  of  the  husband's  property  in  favour  of  the  wife 
on  the  occasion  of  their  separation,  was  sustained  against  a  subse- 
quent purchaser  for  a  valuable  consideration.  By  deed  of  three  parts 
between  husband,  wife,  and  trustees,  reciting  that  differences  existed 
between  the  husband  and  wife,  and  that  they  ha4  agreed  to  live  sepa- 
rate; that  the  husband  had  agreed  to  allow  the  wife  100/.  a  year  out 
of  certain  lands,  (for  which  the  ejectment  was  brought)  for  her  sup- 
port and  maintenance;  and  that  he  had  agreed  to  pay  certain  debts 
mentioned  in  a  schedule,  and  also  to  pay  the  costs  of  a  suit  instituted 

{k)  Wettmeatk  ▼.  Wiitmeath,  Jac.  ISft  (m)  WorruU  f .  Jkcub,  3  Mer.  Rapb  367, 
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against  him  in  the  ecclesiasticai  court, — it  was  witnessed  that  in  pur* 
suance  of  the  aforesaid  agreement  and  of  five  shillings  the  husband 
r  ^g2i  1  conveyed  the  lands  to  the  trustee,  (♦the  lessor  of  the  piain- 
^  J  tifl*)  in  trust  to  pay  the  annuity.     The  deed  then  contained 

a  covenant  by  the  husband,  that  the  wife  might  live  separate  from 
him,  and  a  covenant  by  the  trustee  that  the  husband  might  live  sepa« 
rate  from  the  wife,  and  that  she  would  not  sue  him  for  living  apart 
from  her  or ^or  any  alimony;  but  there  was  no  express  covenant  on 
the  part  of  the  trustee  to  indemnify  the  husband  against  the  future 
debts  of  his  wife.     The  deed  then  provided  that  in  consideration  of 
the  annuity  of  100/.  thereby  made  payable  to  the  wife,  it  was  agreed 
between  the  parties  thereto  that  the  wife  should  accept  the  same  in 
full  satisfaction  for  her  support  and  maintenance,  and  clothing,  and 
all  alimony  or  other  demands  whatsoever,  during  their  coverture. 
The  trustee  covenanted  that  it  should  be  lawful  U)t  the  husband  to 
deduct  out  of  the  annuity  the  amount  of  any  debts  which  the  wife 
might  thereafter  contract,  and  which  he  might  be  obliged  to  pay. 
The  deed  concluded  with  an  agreement  between  the  parties  that,  the 
trustee  performing  the  trusts  reposed  in  him,  nothing  therein  contained 
should  at  any  time  thereafter  aifect  the  person  or  property  of  the 
trustee,  his  executors,  &c.,  but  that  the  trustee,  his  heirs,  &c.  should 
be  indemnified  against  all  suits  or  actions  at  law  or  in  equity  on 
account  of  any  act  which  he  should  lawfully  do  in  the  premises,  or 
against  any  claim,  covenant,  or  condition  therein  contained,  the  said 
trustee  being  merely  a  trustee  and  having  no  interest  or  concern  in 
the  premises  save  as  aforesaid.     The  defendant  claimed  as  purchaser 
for  valuable  consideration  under  a  deed  subsequently  executed,  and 
his  counsel  contended  that  the  deed  of  separation  was  void  upon  two 
grounds;   first,  as  being  a  conveyance  without  consideration,  and 
therefore  voluntary  and  void  against  the  defendant,  who  was  a  pur- 
chaser for  valuable  consideration;  secondly,  as  being  executed  under 
circumstances  which  the  policy  of  the  law  did  not  justify.    There 
having  been  a  verdict  for  the  lessor  of  the  plaintiff,  subject  to  these 
objections,  it  was  held  by  Bushe,  C.  J.  that  the  deed  of  separation 
was  not  voluntary,  and,  secondly,  that  it  was  legal  and  binding;* 
First,  it  was  not  voluntary,  for  the  covenant  that  the  wife  should 
accept  and  take  the  annuity  in  full  satisfaction  for  her  support,  main- 
r    *622    1  tenance,  &c.,  and  all  alimony,  &c.  was  in  ^substance  a 
^  •'  covenant  to  indemnify  the  husband  against  the  debts  of 

the  wife,  which  is  a  valuable  consideration ;  but  that  even  if  it  was 
not  in  substance  such  a  covenant,  yet  that  the  deed  contained  a  cove- 
nant by  the  trustees  that  the  wife  should  not  sue  the  husband /or  any 
alimony,  which  is  a  sufficient  consideration  to  support  the  deed  under 
the  Irish  stat.  10  Car.  1,  st.  2,  c.  3,  against  purchasers  for  valuable 
consideration ;  and'that  such  covenant  was  not  rendered  nugatory  or 
released  by  the  concluding  covenant  in  the  deed,  the  true  construction 
of  which  was,  that  the  trustee  should  be  indemnified  from  all  suits  on 
account  of  any  act  that  he  should  lawfully  do  in  the  premises,  and  also 
against  any  claim,  covenant,  or  condition,  relating  to  such  act 
Secondly^  it  was  legal  and  binding ;  separation  deeds,  such  as  in  the 
present  case,  whatever  might  biB  suggested  against  them,  if  the  ques- 
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tion  were  res  integraf  being  inveterate  in  the  law,  and  not  to  be  quea* 
tionecl.(n) 

Where  a  trustee  undertakes  in  general  terms  to  indemnify  the 
husband  against  his  wife's  debts,  and  it  is  the  intention  of  the  parties 
that  the  trustees  should  have  notice  of  each  demand  before  an  action 
is  commenced  against  him,  the  deed  should  require  notice,  otherwise 
it  cannot  be  insisted  on.(o) 

Although  a  husband  living  apart  from  his  wife,  and  allowing  her  a 
separate  maintenance,  is  not  liable  to  pay  her  debts,  yet  a  covenant 
of  indemnity  against  the  wife's  debts  is  not  considered  a  mere  nullity. 
The  covenant  may  afford  an  important  protection  to  the  husband, 
because  the  sufficiency  of  the  maintenance  according  to  the  condition 
and  fortune  of  the  parties  is  held  to  be  a  question  for  the  consideration 
of  thejury.(p) 

A  deed  of  separation  not  containing  any  covenant  to  indemnify 
was  held  void  against  creditors.  In  Fitzer  v.  Fiizer{q)  the  husbaoid 
had  covenanted  to  pay  a  separate  maintenance  to  his  wife  and  daugh- 
ter upon  a  separation,  he  afterwards  became  insolvent,  and  the  bill 
was  filed  by  the  wife  and  daughter  against  the  husband  and  his 
assignee,  to  whom  the  insolvent's  effects  had  been  assigned  under  the 
Insolvent  •Debtor's  Act,  to  have  the  trust  of  the  deed  for  r  ^^03  i 
separate  maintenance  performed.    There  was  no  cove-  *■  J 

nant  by  a  trustee  to  indemnify  the  husband  against  the  wife's  debts ; 
and  LfOrd  Hardwicke  held  the  deed  to  be  fraudulent  against  the  credi- 
tors, saying,  **  this  case  stands  quite  naked  and  abstracted  from  any 
cases  where  there  may  be  a  covenant  by  relations  of  the  wife  to 
indemnify  the  husband  against  debts  of  the  wife ;  but  I  will  not  now 
determine  what  the  construction  of  even  such  a  deed  would  be  with 
regard  to  the  husband's  creditors." 

Justifiable  cause  for  Separation.'] — Although  the  validity  of  deeds 
of  separation  has  been  considered  to  depend  upon  the  covenant  by  a 
third  party  to  indemnify  the  husband  against  the  wife's  debts,  yei 
such  deeds  have  been  sustained  even  against  creditors  on  the  ground 
of  facts  connected  with  the  separation  between  husband  and  wife 
which  justified  the  separation.  The  right  of  the  wife  in  consequence 
of  the  husband's  ill  usage  to  apply  to  the  spiritual  court  for  aUmony, 
was  held  a  sufficient  consideration  to  support  a  deed  against  the  hus- 
band's creditors,  making  a  provision  for  her,  which  was  executed  in 
order  to  prevent  his  ill-using  her  in  future,  and  to  prevent  her  institu- 
ting a  suit  in  the  ecclesiastical  court,  'although  such  deed  contained 
no  covenant  on  the  part  of  the  trustees  to  indemnify  the  husband 
against  the  future  debts  of  the  wife.(r)  The  same  principle  was  acted 
on  in  Hobbs  v.  Hull,{s)  where  the  creditors  of  the  husband  filed  a  bill 
to  set  aside  a  settlement  niade  by  him  of  part  of  his  real  estate  upon 
his  wife,  and  children  on  the  occasion  of  a  separation  between  him  and 
his  wife ;  and  they  insisted  that  it  was  void,  he  being  indebted  at  tho 
time  of  making  it.    The  defence  set  up  by  the  answer  was  (which 

(n)  LcMie  HtDwMl  ▼.  Muvfk^^  Fox  &        (7)  2  Atk.  511. 
SmiUi  Rep.  379.  (r)  Nunn  ▼.  VfUtnor;  8  T.  K.531. 

(0)  DufiM  T.  Sem,  3  T.  R.  375.  («)  I  Coz,  445 ;  Me  Angin  ?.  Jurnr, 

(p)  Worral/f.  Jmo6,  3  Mer.  SO;  no  Gilk Eq. K.  153. 
post,  642. 
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was  fully  proved  in  the  cause,)  that  the  husband  had  before  tlie  time  of 
separation  lived  in  a  stateof  adultery,  which  the  defendants  contended 

fave  the  wife  a  right  to  a  divorce  and  alimony,  and  that  the  provision 
V  the  settlement  was  only  in  lieu  of  the  remedy  which  would  be 
t)Dtained  by  such  proceedings.  The  master  of  the  rolls  said,  that 
if  the  husband  behaved  so  ill  as  to  entitle  the  wife  to  obtain  a  divorce 
r  *621  1  *'"  ^  spiritual  court  a  mensa  et  ^Aoro,  and  to  have  a 
L  J  proper  allowance  from  him ;  and  if  the  wife,  instead  of 

strictly  prosecuting  that  right,  meets  the  husband  in  the  threshold,  and 
says  she  will  accept  the  maintenance  proposed  by  him  without  litiga- 
lion,  that  it  was  not  such  a  voluntary  act  as  to  be  fraudulent  against 
creditors,  for  that  it  never  could  be  said  to  be  without  consideration. 
And  accordingly  his  honour  dismissed  the  bill  with  costs  as  to  all 
parties,  except  the  husband,  and  as  to  him  without  costs.  Lord  Eldon, 
after  referring  to  the  above  decisions,  where  deeds  had  been  sustained 
on  the  ground  of  such  cruelty  as  would  entitle  the' wife  to  a  divorcei 
said,  '*  the  difficulty  which  I  feel  in  acting  upon  that  principle  is,  that 
I  doubt,  under  the  circumstances,  whether  we  have  a  right  to  try  the 
question  whether  there  has  or  has  not  been  cruelty,  or  to  decide  that 
without  the  final  sentence  of  the  ecclesiastical  court.(l) 

Sir  L.  Shad  well,  V.C.  appears  to  have  acted  on  the  same  principle 
in  the  following  case.  By  a  deed  of  separation  between  husband 
and  wife,  which  recited  "  that  divers  unhappy  differences  had  arisen," 
the  husband  covenanted  with  a  trustee  to  pay  to  his  wife  during  her  X\h 
a  certain  annuity,  and  a  proviso  was  inserted  that  the  husband  might 
deduct  expenses  for  any  action  brought  against  him  to  recover  any 
debts  contracted  by  the  wife.  The  husband  and  wife  lived  separate 
until  the  death  of  the  husband,  when  his  executors  refused  to  pay  the 
annuity,  alleging  that  all  deeds  of  separation  were  prima  facie  void, 
and  that  there  were  no  circumstances  to  take  this  case  out  of  the 
eeneral  rule.  The  vice  chancellor  said '  that  he  was  called  upon  in 
uict  to  decide  whether  as  against  the  executors  the  wife  could  sustain 
an  action  at  law  for  the  arrears  of  the  annuity.  Now,  it  appeared  to 
him  that  no  circumstances  had  been  stated  to  induce  him  to  think 
that  the  foundation  of  the  deed  was  such  as  the  court  could  not 
enforce.  The  court  could  not  presume  it  to  be  invalid,  for  it  might 
happen,  for  aught  he  knew,  that  there  were  circumstances  alluded 
to  under  the  recital  that  divers  unhappy  differences  and  disputes  had 
r  *625  1  ^"^^'^^^^  ^^'^  continued  to  subsist,  sufficient  to  obtain  from 
*-  J  «the  ecclesiastical  court  a  divorce  a  mensa  et  thoro.     It 

was  impossible  for  the  court  to  know,  what  those  unhappy  differences 
were ;  it  was  enough  for  it  to  know  that  that  was  a  deed  not  requir- 
ing any  consideration  to  support  it,  and  it  laid  on  those  who  asserted 
that  the  policy  of  the  law  was  against  it,  to  show  that  the  circum- 
stances were  such  as  not  to  warrant  an  application  to  the  ecclesi- 
astical court  for  a  separation.  He  should  be  sorry  to  increase  the 
cumber  of  cases  in  which  these  deeds  of  separation  had  been  upheld ; 
but  it  was  not  for  him  on  that  sort  of  wild  statement,  without  evidence 
of  the  real  nature  of  the  unhappy  differences,  to  assume  that  the  deed 

(0  5  Bligh,  N.  S.  379. 
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vrns  bad  in  law.    In  his  opinion,  therefore,  the  wife  might  prima  facie 
support  her  claim  under  this  deed  as  against  mere  volunteers.(u) 

A  bond  of  submission  to  arbitration  between  the  trustee  of  a  wife 
and  her  husband  recited  that  a  suit  for  separation  had  been  instituted 
between  the  husband  and  wife  in  Doctors'  Commons,  and  that  in 
order  to  put  an  end  to  the  contest  about  the  terms  of  the  separation  it 
had  been  agreed  that  all  matters  should  be  referred  to  a  third  party, 
and  that  either  of  the  parties  should  be  at  liberty  to  apply  to  the 
court  to  make  the  award  a  rule  of  court ;  it  was  held  that  such  sub- 
mission might  be  made  a  rule  of  the  Court  of  Common  Pleas,  under 
the  Stat.  9  &  10  Will.  3,  c.  15,  although  it  was  contended  that  the 
matter  in  dispute  between  the  parties  being  only  the  subject  of  a  suit 
in  the  ecclesiastical  court  was  not  within  that  statute.(v) 

The  husband  in  not  barred  of  his  right  to  a  divorce  by  reason  of  his 
having  executed  a  deed  of  settlement,  after  knowledge  of  his  wife's 
adultery,  allowing  her  a  separate  \ncome,{w) 

Effect  of  Covenant  not  to  sue  for  Restitution  of  Conjugal  Rights."] — 
A  covenant  is  usually  inserted  in  deeds  of  separation  on  the  part  of 
the  husband,  "  that  he  will  not  require,  or  by  any  means  whatever, 
either  by  ecclesiastical  censure  or  by  taking  out  citation,  or  by  com- 
mencing or  instituting  any  suit  whatever,  seek  or  endeavour  to  com- 
pel the  wife  to  live  with  him,  or  to  compel  any  restitution  of  conjugal 
rights."  We  have  ♦already  seen  that  such  a  covenant  p  #a26  1 
is  regarded  as  nugatory  in  the  ecclesiastical  courts  ;(:r)  *•  ^ 

which  determines  whether  there  has  been  cruelty  or  adultery,  and  if 
the  judge  of  that  court  is  of  opinion  that  there  has  not  been  either,  he 
is  compelled  by  law  to  oblige  them  by  sentence  to  live  together.(y) 
How  far  such  a  covenant  will  be  enforced  in  courts  of  law  or  equity 
by  prohibition  or  injunction  has  been  sometimes  treated  as  a  matter 
of  doubt.(z)  In  Guth  v.  Gi//A,(a)  a  case  of  Booth  v.  Booth  was  stated 
to  have  come  before  Lord  Hardwicke  ppon  motion  to  restrain  pro^ 
ceedings  of  this  description  by  the  husband  in  the  spiritual  court,  but 
that  it  was  unknown  what  his  lordship  had  done  upon  it.  In  Fletcher 
V.  Fletcher^{b)  Buller  J.,  who  sat  for  the  lord  chancellor,  said,  '*  that 
he  knew  of  no  instance  of  the  court  of  chancery  interfering  by  way 
of  injunction  to  prevent  a  suit  for  restitution  of  conjugal  rights  in  the 
ecclesiastical  court.  Whenever  this  court  has  interfered  it  has  been 
in  aid  of  the  ecclesiastical  courts,  and  not  to  restrain  its  jurisdiction.'' 
In  Westmeath  v.  lVestmeath^(c)  where  the  husband  covenanted  that 
his  wife  might  live  separate,  and  that  he  would  not  require,  or  by  any 
manner  or  means  whatever,  either  by  ecclesiastical  censures,  or  by 
taking  out  any  process,  or  by  commencing  or  instituting  any  suit 
whatever,  compel  the  wife  to  cohabit  or  live  with  him.  Lord  £ldon 
said,  <<  one  question  is,  whether  such  a  covenant  will  bind  ;  and  if  I 
should  send  this  case  to  a  court  of  law,  that  will  be  one  of  the  ques* 

(ti)  Chugh  T.  LamhtrU  3  Jnri»f,  672, 673.        («)  8  T.  R.  546 ;  2  Cox,  107 ;  3  Br.  C.  C. 

(V)  SoilUux  V.  Herhti,  2  Bos.  &  P.  414.  620;  11    Vcscy,  533;  seo   Butler'$  ease,  i 

(to)  Coode  V.  Coode^  1  Curteis,  757.  762,  Freem.  28*2. 
763.  (a)  3  Hr.CC.  620. 

(X)  Ante,  pp.  417. 419. 580,  581.  (6)  2  Cox,  99. 

(y  11  Ves.  532.  (c)  Jacob,  126. 136. 
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tions.  None  of  the  cases,  I  think,  touch  that  either  in  decision  or  in 
principle.  But  it  does  not  rest  there  ;  for  if  the  covenant  be  a  part  of 
the  deed,  and  if  reasons  of  public  policy  make  void  that  covenaot,  and 
if  the  whole  deed  is  for  the  same  purpose,  it  will  be  difficult  to  support 
it.  If  the  purpose  be  general,  and  be  one  that  is  against  public  policy, 
I  do  not  see  how  it  can  stand.  This  I  say  supposing  there  to  be  no 
decision  on  the  point."  His  lordship  afterwards  said,(<f)  that  h6 
believed  it  will  be  found  there  is  one  case  decided  by  Lord  Apsley, 
r  *r27  1  ^^^^"  ^®  ^*^^  '^^^  chancellor,  in  which  *he  enjoined  the 
"-  ■■  parties  from  going  on  in  the  ecclesiastical  court. 

Husband^  s  Covenant  not  avoided  by  Suit  for  Restitution  of  con  jit  gal 
Rights,  nor  Wife's  Adultery.^ — A  suit  instituted  by  the  wife  for  the 
restitution  of  conjugal  rights  does  not  destroy  the  husband's  covenant 
for  the  payment  of  an  annuity  where  the  covenant  is  not  limited  to 
the  period  of  separation. 

By  indenture  between  husband  and  wife  of  the  first  and  second 
parts,  and  a  trustee  for  the  wife,  of  the  third,  after  reciting  that 
unhappy  differences  had  arisen  between  the  husband  and  wile,  and 
that  they  had  mutually  agreed  to  live  separate,  the  husband  cove- 
nanted to  pay  an  annuity  of  80/.  during  so  much  of  the  wife's  life  as 
as  he  should  live,  in  full  satisfaction  of  her  support  and  maintenance, 
and  of  .all  alimony  whatsoever,  and  that  he  would  not  at  any  time 
thereafter  sue  her  for  the  restitution  of  conjugal  rights,  and  the  trus- 
tee covenanted  that  the  wife  should  release  her  husband's  real  and 
Personal  estate  from  all  claims  for  jointure,  dower  or  thirds,  and  that 
e  would  indemnify  the  husband  from  debts  incurred  by  the  wife  after 
separation.  It  was  held  that  such  indenture  was  valid  in  law,  and 
that  a  plea  by  the  husband,  <'  that  the  wife  had  instituted  a  suit  in  the 
ecclesiastical  court  for  restitution  of  conjugal  rights,  in  which  cause 
he  had  put  in  an  allegation,  and  certain  exhibits  charging  her  with 
adultery,  and  that  a  decree  of  divorce  a  mensa  et  thoro,  was  thereupon 
pronounced  by  that  court,"  was  no  answer  to  an  action  by  the  trustee 
for  arrears  of  the  annuity. 

In  that  case  it  was  said  by  the  court,  "  It  is  admitted  that  a  plea 
alleging  the  fact  of  adultery  would  not  be  sufficient,  neither  is  the 
decree  of  the  spiritual  court  an  answer,  for  it  proceeds  upon  evidence 
which  in  this  court  would  not  be  deemed  satisfactory.  We  cannot 
therefore  even  act  upon  the  supposition  that  adultery  has  been  coin- 
mitted."(e) 

It  has  since  been  decided  that  the  adultery  of  the  wife  after  sepa- 
ration is  no  answer  to  an  action  on  a  covenant  to  pay  a  trustee  a  sepa* 
rate  maintenance  for  the  wife.(/) 

r  ♦628  1  *'^**®  adultery  of  the  wife  subsequent  to  the  agreement 
^  -I  for  separate  maintenance  does  not  preclude  her  from  any 

relief  in  a  court  of  equity  to  which  she  would  be  otherwise  entitled.(^) 

Husband  not  allowed  to  defeat  Stipulation  in  Deed  of  Separation."] — 
Where  husband  and  wife  lived  separate  under  a  deed,  by  which  he 

(d)  Weitmeath  y.  SalUbury,  5  BIi£rh,  N.  Dowl.  &  R.  11. 

S.  356  ;  eee  Jacob,  139,  140 ;  3  Br.  C.  C.  (/)  Baynonv,  Bailey,  8  Bing.  256;  1  M. 

620 ;  2  Cox,  107  ;  Wilkei  v.  WUkei, «  Dick.  &  Scott,  339. 

•^91.  (£)  Seagrave  v.  Seagrave,  13  Vc».  439. 

>;  Jee  r.  Tfiurlow,  2  B.  &  CrcM.  547  ;  4 
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stipulated  that  she  should  enjoy  as  her  separate  property,  all  effects, 
&c.  which  she  might  acquire,  and  that  he  would  not  do  any  act  to 
impede  the  operation  of  that  deed,  and  the  wife  having  as  executrix 
commenced  an  action  on  a  promissory  note  against  the  defendants, 
in  the  names  of  her  husband  and  herself,  and  the  husband  released  the 
debt,  which  release  was  pleaded  puis  darrien  continuance  ;  the  court 
ordered  such  plea  to  be  taken  off  the  record,  and  the'release  to  be 
given  up  to  be  cancelled :  the  court  holding  it  contrary  both  to 
equity  and  justice,  that  the  husband  who  had  relinquished  his  marital 
rights,  should  be  allowed  in  direct  violation  of  his  contract  to  execute 
such  a  release,  and  thereby  defeat  the  suit  commenced  by  his  wife 
as  executrix.  No  decision  was  made  as  to  the  right  of  the  husband 
to  receive  the  money  when  recovered  by  the  action,  although  it  was 
intimated  that  he  might  perhaps  be  entitled  to  intercept  the  money.(A) 

Deed  granting  an  Annuity  on  Separation^  does  not  require  Enrol" 
tnenL] — A  deed  of  separation,  in  which,  after  reciting  that  differences 
subsisted  between  the  husband  and  wife,  and  that  they  had  agreed  to 
live  apart,  and  that  the  husband  had  agreed  to  give  to  the  trustees, 
for  the  benefit  of  the  wife,  a  life  annuity  for  her  separate  maintenance, 
it  was  witnessed  that  in  consideration  of  IO5.  paid  by  each  of  the  trus- 
tees to  the  husband,  and  of  the  covenants  thereinafter  contained,  the 
husband  granted  to  the  trustees  a  life  annuity  of  200/.  for  the  benefit 
of  the  wife,  and  in  which  there  was  (amongst  other  things)  a  cove- 
nant by  the  trustees  to  indemnify  the  husband  from  the  debts  of  the 
wife,  need  not  be  enrolled  under  53  Geo.  3,  c.  141,  s.  2.(i) 

^ Deeds  of  Separation  avoided  by  Reconciliation.'] — As  r  #g.29  1 
condonation  supercedes  the  ground  of  complaint  for  adul-  ^  -' 

tery  or  cruelty,  in  the  ecclesiastical  court,(/()  so  it  is  clear  that  recon- 
ciliation after  separation  supercedes  special  articles  of  separation  ia 
courts  of  law  and  equity.(/)  Upon  grounds  of  public  policy  parties 
are  not  permitted  to  make  agreements  for  themselves,  to  hold  good 
.whenever  they  choose  to  live  separate.  So  a  deed  which  provides 
for  a  present  separation,  and  which  prospectively  looks  to  the  parties 
living  together  again,  and  then  to  a  future  separation,  cannot  be  car- 
ried into  effect,  so  far  as  it  provides  for  such  future  separation,  the 
reconciliation  after  the  first  separation  putting  an  end  to  the  provi- 
sions of  the  deed  altogether.(m)  It  was  held  that  an  agreement  for 
separation  was  determined  by  the  husband's  condonation,  in  receiving 
back  his  wife  and  sleeping  with  her,  but  that  an  action  might  be 
maintained  upon  it,  because  he  had  recognized  the  validity  of  the 
agreement  to  pay  a  separate  maintenance  long  subsequent  to  the 
alleged  condonalion.(n) 

A  sentence  of  divorce  ia  the  ecclesiastical  cocirt  is  evidence, 
though  not  conclusive,  of  the  non-reconciliation  of  the  parties.(o) 
Living  under  the  same  roof,  in  a  state  of  the  highest  animosity,  cannot 
amount  to  reconciliation.(p) 

(A)  InntU  V.  Nemmmn,  4  B.  dc  Aid.  419  ;  C.  619,  n. ;  11  Ves.  539. 

Ltgh  V.  Legh,  1  Bos.  &  Pal.  447.  (m)   WeHiMaih  v.  Saliibury,  5  Bliffh,  N. 

(t)  CarUr  v.  Smith,  6  NeT.  &  M.  480.  &  367.  375. 

{Jk)  Ante,  pp.  445.  448.  (n)  Schde^  ▼.  Qoodnuin,  I  Canr.  dc  P.  aC» 

(/)  BaUman  ▼.  iloff,  1  DowU  P.  C.  245;  (o)  BaUman  t.  ibit,  1  Dow, 335« 

Backer  T.  Fletcher,  3  Cox,  105;  3  Bro.  C.  (j»)  l]kAd.^4&. 
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If  the  agreement  between  husband  and  wife  be  for  a  mere  tempo- 
rary separation,  ihe  husband's  offer  of  cohabitation  is  a  bar  to  her 
claim  of  the  separate  maintenance  for  the  future.(g')  But  if  the  agree- 
ment be  for  a  permanent  separation  during  the  joint  lives  of  the  hus- 
band and  wife,  that  is,  until  both  of  them  shall  agree  to  come  together 
again,  and  that  he  shall  pay  her  a  separate  maintenance  so  long  as 
such  separation  continues,  then  no  offer  on  his  part  to  cohabit  will 
prevent  her  claim  to  her  separate  maintenance  being  enforced  by 
the  court.(r) 

r    *630    1      ^^^  separate  maintenance  provided  for  the  wife  will 
"•  J  not  be  *determined  by  their  living  together  again,  where 

it  clearly  appears  by  the  deed  of  separation  to  be  the  husband's 
intention  to  secure  the  properly  for  the  separate  use  of  the  wife  during 
her  life,  in  the  same  manner  as  he  might  originally  have  done  on 
marriage.  Defendant  gave  a  bond  to  A.  and  B.,  conditioned  for  the 
payment  of  an  annuity  to  his  wife,  unless  she  should  at  any  time 
molest  him  on  account  of  her  debts  while  living  apart  from  her.  By 
indenture  of  the  same  date,  between  the  above  parties  and  the  wife, 
reciting  that  the  defendant  and  his  wife  had  agreed  to  live  separate 
during  their  lives,  and  that  for  the  wife's  maintenance  defendant  had 
agreed  to  assign  certain  premises,  &c.  to  A.  and  B.,  and  had  given 
them  the  annuity  bond  as  above-mentioned ;  it  was  witnessed  that  the 
defendant  assigned  the  premises,  &c.  to  them  in  trust  for  the  wife, 
and  he  covenanted  with  A.  and  B.  to  live  separate  from  her,  and  not 
molest  her  or  interfere  with  her  property ;  and  power  was  given  to 
her  to  dispose  of  the  same  by  will,  and  to  sell  the  assigned  premises, 
&c.  and  buy  estates  or  annuities  with  the  proceeds.  The  wife  cove- 
nanted with  the  defendant  to  maintain  herself  during  her  life  out  of  the 
above  property,  unless  she  and  the  defendant  should  afterwards  agree 
to  live  together  again ;  and  that  he  should  be  indemnified  from  her 
debts.  The  indenture  (except  as  to  the  assignment)  and  also  the  bond 
were  to  become  void  if  the  wife  should  sue  the  defendant  for  alimony, 
or  to  enforce  cohabitation.  And  it  was  provided,  that  if  the  defendant 
and  his  wife  should  thereafter  agree  to  live  together  again,  such 
cohabitation  should  in  no  way  alter  the  trusts  created  by  the  inden- 
ture. There  was  no  express  covenant  on  the  part  of  the  trustees. 
The  defendant  and  his  wife  separated,  and  afterwards  lived  together 
again  for  a  time,  and  this  fact  was  pleaded  to  an  action  by  the  trus- 
tees upon  the  annuity  bond,  as  avoiding  the  security.  It  was  held, 
on  demurrer  to  the  plea,  that  the  reconciliation  was  no  bar  to  an 
action  on  this  bond,  since  it  did  not  appear  that  the  bond  and  the 
indenture  of  even  date  with  it  were  not  really  executed  with  a  view 
of  an  immediate  separation;  and  although  there  might  be  parts  of  the 
indenture  which  a  court  of  equity  would  not  enforce  under  the  cir- 
r  ♦fi^i  1  cumstances,  yet  there  was  nothing  on  the  view  *of  the 
L  "  ^  J  whole  instrument  to  prevent  the  Court  of  King's  Bench 
from  giving  effect  to  the  clause  which  provided  for  a  continuance  of 
the  trusts,  notwithstanding  a  reconciliation.(5)    The  court  proceeded 

iq)  Whorewood  y,  Wkorewood^  Ch.  Cat.    gierr.  Angier^  Tree  Ch,  49S;  Gutkr,  Outk^ 
950;  1  Cb.  Rep.  2^;  Finch**  C.  C.  153;    3  fir.C.C.  614. 

J'leteher  f.  FieUAer,  2  Cox,  R.  103.  (t)  WU9on  r.  Muihettt  3  E  &  AdoL  740. 

(r)  Seeling  r.  Crawley,  2  Vera.  386;  An- 
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on  the  intention  of  the  parties  apparent  upon  the  deed,  that  it  should 
not  become  void  by  subsequent  cohabitation,  but  remain  in  force  for 
securing  to  the  wife  for  her  separate  use  the  property  settled  by  the 
deed. 


SECT.  II. OP  THE  JURTSDICTION  OP  COURTS  OP  EQUITY  IN  ENPORCINO  AGREB- 

MEXT  POR  SEPARATION  BETWEEN  HUSBAND  AND  WIPE. 

It  may  be  considered  as  a  general  rule  that  courts  of  equity  will 
not  infringe  upon  the  jurisdiction  of  the  ecclesiastical  court  by  enforc- 
ing the  performance  of  a  mere  personal  contract,  entered  into  between 
husband  and  wife  to  live  apart.  In  Wilkes  v.  Wilkes{t)  the  husband 
by  deed  agreed  that  his  wife  should  live  separate  from  him,  but  the 
court  refused  to  carry  such  agreement  into  execution  on  the  ground 
that  the  subject  was  not  within  the  province  of  a  court  of  equity. 
Strong  doubts  have  been  expressed  upon  the  validity  of  deeds  of  sep- 
aration entered  into  between  husband  and  wife  alone,  and,  conse- 
quently, of  the  jurisdiction  of  the  court  to  enforce  that  part  of  it  by 
which  the  husband  engaged  to  pay  her  a  separate  allowance.  The  hus- 
band and  wife  being  in  law  but  one  person,  are  unable  to  contract  with 
each  other,  and  with  some  exceptions(u)  the  deed  of  a  married 
wonrian-is  a  nullity.(t>)  In  Guih  v.  G/ith{x)  the  agreement  for  sep- 
aration was  efTected  by  a  deed  poll,  by  which  in  consequence  of 
unhappy  differences  the  parties  agreed  to  separate,  and  the  husband 
agreed  to  pay  to  the  wife,  or  her  assigns,  an  annuity  for  the  full 
maintenance  of  herself  and  one  of  her  children  during  her  natural 
life,  and  so  long  as  they  should  keep  separate  from  each  other,  pro- 
vided the  wife  conformed  to  the  conditions  *before  men-  r  ^^^2  1 
tioned,  and  in  case  she  contracted  an^  debts  without  the  ^  -■ 

husband's  consent,  which  he  should  be  compelled  to  pay,  then  the 
agreement  to  be  void.  The  wife  having  filed  a  bill  by  her  next  friend, 
against  her  husband  for  compelling  payment  of  the  arrears  as  well 
as  the  growing  payments  of  the  annuity.  Lord  Alvanley,  after  great 
researcn  and  examination  of  the  previous  cases,  considered  that  he 
was  bound  to  enforce  the  agreement,  and  said,  '*  this  is  the  contract 
of  the  husband  to  maintain  the  child  as  well  as  the  wife,  and  he  must 
abide  by  it;  and  so  long  as  she  complies  with  the  conditions  and- 
keeps  the  child  she  must  receive  the  annuity,  therefore  let  it  be  refer- 
red to  the  master  to  take  an  account  of  what  is  due  for  the  arrears  of 
the  annuity  from  the  date  of  the  receipt,  and  let  the  same  be  paid 
with  the  growing  payments  to  her,  or  to  such  person  as  she  shall 
appoint,  and  the  defendant  to  pay  the  costs."  But  Lord  Rosslyn 
refused  to  enforce  a  contract  between  the  husband  and  wife  only  for 
a  separate  maintenance.  He  said  the  first  js  a  general  question  | 
whether,  taking  it  in  the  largest  extent,  a  suit  in  equity  is  competent 

(0  9  Dick.  791.  (»)  Lilt  i.  168;  8  T.  R.  546;  11  Vci 

(tt)  Sec  fUL  3  &  4  WUL  4,  c  74,  «.  77,    530, 531. 
78.  (X)  3  Br.  C.  C.  614. 
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to  give  eflfect  by  the  aid  of  this  court  to  a  deed  of  separation  between 
husband  and  wife,  assuming  such  articles  of  separation  to  have  arisen 
from  discordant  tempers,  without  reproach,  either  on  the  one  side  or 
the  other  1  Can  I,  under  such  circumstances,  find  a  case  to  entitle 
the  wife  to  a  personal  decree  against  the  husband  T  The  common 
law  will  not  entertain  a  suit  upon  contract  by  a  wife  against  her  hus- 
band. Such  a  contract  is  incapable  at  law  of  producing  any  action. 
The  ecclesiastical  court,  according  to  the  jurisdiction  of  this  country, 
has  exclusive  cognizance  of  the  rights  and  duties  arising  from  the 
state  of  marriage.  Therefore  I  am  completely  at  a  loss  to  discover 
an  equity  to  control  the  common  law  and  admit  a  suit  between  bus- 
band  and  wife  upon  a  personal  contract,  and  supercede  the  exclusive 
jurisdiction  of  the  ecclesiastical  court  by  entering  into  a  consideration 
of  it.  His  lordship  said,  that  upon  the  general  abstract  question  he 
had  met  with  no  case,  except  Guth  v.  GutA,  to  entitle  the  court  to 
hold  such  a  jurisdiction.  Before  he  decided  according  to  that  case, 
he  wished  for  a  further  account  of  it,  for  his  opinion  inclined  against 
r  *633  1  *^*  ^^^  *^  ^**  unnecessary  to  decree  directly  contrary  •to 
■■  J  that  case,  for  if  the  court  would  decree  a  separation 

where  the  only  person  to  be  affected  was  the  husband,  it  would  never 
do  it  as  against  creditors.(y)  Lord  Eldon,  without  deciding  the  point, 
concurred  with  all  the  doubts  of  Lord  Rosslyn  upon  the  case  of  QtU/i 
y.  Guth,  and  said  that  the  question  had  never  been  put  upon  the  contract 
of  the  husband  and  wife.  The  court  has  always  put  it  upon  the  con- 
tract between  the  husband  and  the  trustee ;  from  the  covenant  of  the 
trustee  to  indemnify  the  husband  against  her  debts;  the  existence 
of  which  covenant  ought  to  have  reminded  the  court,  that  those  who 
framed  these  instruments  had  no  idea  that  the  wife  herself  was 
bound.(z) 

The  court  refused  to  interfere  in  an  agreement  between  a  husband 
and  wife,  whereby  the  latter  agreed  to  give  up  part  of  her  separate 
property  to  the  husband  in  consideration  of  their  living  separate, 
although  the  application  came  from  the  wife,  who  on  being  examined 
stated  that  she  wished  to  give  up  a  portion  of  her  property  for  the 
sake  of  living  separate.((i) 

Equity  wSl  enforce  Payment  of  Separate  Maintenance  for  fPtfc.]— 
Although  a  court  of  equity  will  not  \n  direct  terms,  decree  a  separa- 
tion between  husband  and  wife,  yet  it  will  compel  the  husband  to 
perform  his  agreement  to  pay  a  separate  maintenance  where  the  deed 
IS  founded  on  sufficient  consideration.(fr)  Sir  Wm.  Grant,  M.  R.  said» 
**  It  is  now  settled  that  the  court  of  chancery  will  not  carry  into  exe- 
cution articles  of  separation  between  husband  and  wife.  It  recognises 
DO  power  in  them  to  vary  the  rights  and  duties  growing  out  of  the 
marriage  contract,  or  to  efiect,  at  their  pleasure,  a  partial  dissolution 
of  that  contract.''  It  should  seem  to  follow  that  the  court  would  not 
acknowledge  the  validity  of  any  stipulation  that  is  merely  accessary 
to  an  agreement  for  separation.  The  object  of  the  covenants  between 
the  husband  and  trustee  is  to  give  efficacy  to  the  agreement  between 
tlie  husband  and  wife ;  and  it  does  seem  rather  strange  that  the  aux- 


(y)  Ligmrd  r.  JMimmi,  3  Vw.  3SI.  (A  Vuramd  ▼.  DunnJ,  S  Cok,  SOT. 

W  Si,  JokM  w.  AK.  Jokti,  11  Vet.  533.  V!>^  «m  %siuk>.^\%« 
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iliary  agreement  should  be  enforced,  v^hile  the  principal  agreement  is 
held  to  be  contrary  to  the  spirit  and  the  policy  of  the  law.  r  moa  i 
♦It  has,  however,  been  held  that  engagements  entered  ^  ^ 

into  between  the  husband  and  a  third  party  shall  be  held  valid  and 
binding,  although  they  originate  out  of  and  relate  to  that  unauthorized 
state  of  separation,  in  which  the  husband  and  wife  have  endeavoured 
to  place  themselves.  His  honour  therefore  only  repeated  what  had 
been  said  by  Lord  £ldon,(c)  '*  if  this  were  res  inteera^  untouched  by 
dictum  or  decision,  I  would  not  have  permitted  such  a  covenant  to  be 
the  foundation  of  an  action  or  a  suit  in  this  court.  But  if  dicta  have 
followed  dicta,  or  decision  has  followed  decision,  to  the  extent  of 
settling  the  law,  I  cannot  upon  any  doubt  of  mine  as  to  what  ought 
originally  to  have  been  the  decision,  shake  what  is  the  settled  law 
upon  the  subject."(r/) 

The  court  exercises  its  discretion  in  enforcing  deeds  of  separation 
very  cautiously,  and  will  not  give  its  assistance  until  it  has  seen 
whether  from  the  circumstances  of  the  case  there  is  or  is  not  a  pro- 
bability of  the  parties  being  reconciled.  A  sentence  in  the  ecclesias- 
tical court  for  the  restitution  of  conjugal  rights  is  a  reason  for  the 
court  refusing  to  give  its  assistance  in  such  a  case ;  and  in  general  if 
such  an  agreement  is  not  fit  to  be  enforced,  the  court  will  on  a  cross 
bill  order  it  to  be  delivered  up,  though  there  may  be  cases  in  which 
no  relief  will  be  given  to  either  party.(«) 

Specific  performance  of  an  agreement  for  separation  between  bus* 
bana  and  wife  has  been  decreed,  although  the  agreement  was  made 
on  a  compromise  of  indictments  preferred  by  the  wife  against  the 
husband  and  others  for  assaults  on  her;  two  grounds  of  demurrer 
were  taken,  first  that  the  court  will  not  carry  into  execution  articles 
of  separation  between  husband  and  wife ;  2dly,  that  the  agreement 
sought  to  be  executed  was  illegal,  because  it  provided  that  a  nominal 
fine  only  should  be  imposed  on  the  husband,  who  had  been  convicted 
upon  an  indictment  for  an  assault  upon  the  wife;  and  because  it 
provided  also  that  indictments,  which  had  been  found  against  work- 
men and  apprentices  of  the  husband  for  assaults  upon  the  wife,  should 
be  discontinued.  But  the  court  held  as  to  the  first  ground,  inasmuch 
as  the  articles  contained  an  engagement  *on  the  part  of  r  ^^q-  -i 
the  father  and  brother  of  the  wife,  to  indemnify  the  bus-  ^  -* 

band  from  the  debts  of  the  wife,  in  consideration  of  the  husband's 
stipulation  to  pay  the  wife  an  allowance  of  60/.  a  year  for  her  life, 
thefo  could  be  no  question  that  the  court  would  enforce  that  stipu- 
lation against  the  husband.  And  as  to  the  second  point,  all  the 
authorities  concur  that  the  policy  of  the  law  does  {5ermit  the  compro- 
mise of  indictments  for  assaults,  and  such  compromises  are  frequently 
recommended  .and  approved  by  the  court,  and  the  bill  alleged  that 
such  was  the  jact.(/) 

An  agreement  by  the  wife  to  waive  the  further  prosecution  of  an 
indictment  against  her  husband  for  an  assault,  in  consideration  of  his 
allowing  her  an  annuity  by  way  of  separate  maintenance,  has  been 

(e)  Lord  St.  John  ▼.  Lady  Su  John,  11        (/)  £li0orfAv  ▼.  Btrrf,  2  Sim.  &  Stu.  379 ; 

Ve«.  537.  tee  13  Price,  222 ;  1  M*CleL  68.  See  1  Rom. 

(tf)  IVorroU  ▼.  JtfMft,  3  Mer.  956.  on  Crimce,  136, 94  ed. 
(e)  FUieher  r.  FUuksr,  9  CoJC,  99. 
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since  held  to  be  an  illegal  contract,  though  entered  into  with  the  sanc- 
tion of  the  court  in  which  the  indictment  is  tried  ;  and  the  wife  cannot 
claim  the  arrears  of  the  annuity  as  a  debt  against  her  husband,  in  com- 
petition with  her  husband's  creditors.  In  this  case  no  settlement  bad 
been  executed  by  the  husband,  though  he  had  agreed  to  doBO.{g) 

Agreement  with  Trustee  with  no  Covenant  to  indemnify.']— The 
Court  has  enforced  a  separate  provision  in  favour  of  the  wife,  secured 
by  a  contract  between  the  husband  and  a  third  person  acting  for  the 
wife,  although  it  was  not  supported  by  a  valuable  consideration,  as 
the  covenant  of  her  trustee  to  indemnify  the  husband  against  her  debts. 
By  a  deed  of  separation  between  husband  And  wife,  lands  were 
demised  by  the  husband  to  trustees,  in  trust  to  apply  the  rents  in 
payment  of  an  annuity  for  the  wife's  maintenance.  In  a  suit  by  the 
trustees  against  the  husband  and  the  tenants  of  the  premises,  Lord 
Nottingham,  with  the  consent  of  the  parties,  ordered  all  the  arrears  to 
be  paid;  and  further,  that  the  husband  should  not  molest  his  wife  in 
her  person,  nor  interfere  with  any  goods  which  she  should  acquire.(A) 
In  Angler  v.  .^ngier,{i)  pending  a  suit  by  the  wife  in  the  ecclesias- 
r  #ggg  -I  tical  court  for  ^separation  and  alimony,  the  husband  by 
*•  ■■  articles  agreed  with  a  trustee  to  allow  his  wife  an  annuity, 

and  to  permit  her  to  live  where  she  thought  fit  without  molestation. 
The  court  decreed  payment  of  the  arrears  of  the  annuity,  although  it 
does  not  appear  that  the  deed  contained  any  indemnity  to  the  husband 
against  the  wife's  debts.  So  where  during  a  separation  the  husband 
wrote  a  letter  to  the  wife's  father  agreeing  to  pay  to  her  an  annuity 
quarterly  so  long  as  they  should  continue  separate,  on  the  wife's  suit 
to  recover  the  arrears  of  the  allowance,  it  was  decreed  accordingly.(*) 

In  a  case  in  the  exchequer  it  was  held  that  the  husband's  covenant 
to  pay  to  the  wife's  trustees  an  annuity  for  her  maintenance  is  bind- 
ing on  the  husband,  and  may  be  enforced  in  equity,  although  there  be 
no  covenant  on  the  part  of  the  trustee  to  indemnify  the  husband.  A 
general  demurrer  to  a  bill  for  an  account  of  assets  and  payment  of  the 
arrears  of  the  annuity  was  overruled,  the  court  being  of  opinion  that 
the  case  involved  a  grave  question  of  too  great  importance  to  be  dis- 
posed of  on  demurrer.  Richards,  C.  B.  said,  "  it  was  urged  that  this 
claim  could  not  be  enforced  because  there  was  no  indemnity  given  to 
the  husband  by  the  trustee,  I  cannot  consider  that  circumstance  as 
afiecting  this  question ;  because  if  the  contract  were  integrally  bad, 
such  an  indemnity  would  not  make  itgood."(/) 

In  Westmeath  v.  Westmeath,{m)  where  the  husband  sought  to 
restrain  proceedings  at  law  against  him  for  recovering  an  annuity, 
secured  to  the  wife  by  a  deed  of  separation  not  containing  any  cove- 
nant to  indemnify  the  husband  from  her  debts,  the  injunction  was 
reused.  Lord  Eldon  said,  '*  it  is  impossible  to  deny  that  a  covenant 
of  this  sort  is  made  by  parties  who  are  capable  of  contracting,  and  it 
is  considered  to  be  sufficient  to  support  the  deed  against  creditors ; 
but  if  I  am  asked,  how  it  is  possible  that  objections  on  grounds  of 
public  policy  can  be  removed  by  these  covenants,  the  only  answer  is, 
that  if  not  bound  by  decisions  1  should  say  it  was  impossible  to  show 

.    (f)  Garth  r.  Eanukaw,  3  T.  &  Coll.  584.        (k)  Head  v.  Head,  3  Atk.  547.  551. 
(4J  Thrner  v.  BoteUr,  Fiach,  Ch.CM.  1^.        V.1^  Rom  ^.  WiUoi&cMv,  10  Pitoc,?. 
(ij  Pre  Ch.  496.  {J^^  )»ie(Jb,\^%A^. 
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thai  it  ought  originally  to  have  made  any  difference  ♦whether  r  ^^^^  •% 
there  was  or  was  not  such  a  covenant.     But  I  cannot  say  ^  -■ 

that  it  will  not,  for  if  those  who  have  gone  before  me  have  thought 
that  it  would,  I  must  give  to  it  the  same  effect  which  it  had  upon  their 
judgments,  and  from  what  I  have  heard  them  say  in  conversations 
that  I  recollect,  I  think  it  would  have  made  a  material  difference  with 
both  Lord  Kenyon  and  Lord  Thurlow.  I  remember  too  conversing 
on  the  subject  with  Lord  C.  B.  Eyre,  he  said  he  never  would  have 
decided  as  he  had,  but  for  the  covenant  by  the  trustees." 

The  wife  however  has  the  same  right  as  any  other  cestui  que  trust 
to  require  her  trustee  to  act  in  enforcing  payment  of  her  separate 
provision ;  the  trustee  cannot  determine  whether  or  not  the  instru- 
ment shall  be  enforced.  Where  a  trustee  refuseckwithout  an  indem- 
nity  to  enforce  a  bond  for  an  annuity  given  by  a  husband  upon  sepa- 
ration, the  court,  upon  a  bill  of  the  wife  by  her  next  friend,  made  a 
decree  for  the  arrears  and  growing  payments.(n)  So  where  the  trus- 
tee had  burnt  a  bond,  given  to  him  by  the  husband  for  securing  a 
weekly  sum  to  the  wife,  and  the  bill  was  filed  by  the  wife  by  her  next 
friend  for  an  account  of  the  arrears  of  the  weekly  payment,  it  was 
decreed,  upon  the  admission  in  the  answer  that  the  bond  had  been 
burnt,  that  the  plaintiff  should  be  at  liberty  to  bring  an  actiou  on  it  at 
law  in  the  name  of  the  trustee.(o) 

Wife  ^s  Rights  when  affected  by  Deeds  of  Separation.'] — In  a  deed 
executed  upon  a  separation  between  husband  and  wife  by  them  and 
the  trustees  of  their  marriage  settlement,  the  wife  charged  her  separate 
property  comprised  in  the  settlement,  with  the  payment  of  an  annuity 
to  the  husband,  and  the  husband  covenanted  to  permit  the  wife,  not- 
withstanding and  during  the  coverture,  to  receive  and  enjoy  to  her 
own  sole  and  separate  use,  all  the  property,  estate,  and  effects  to  which 
the  wife,  or  the  husband  in  her  right,  was  or  might  at  any  time  be 
entitled.  On  a  bill  filed  after  the  wife's  decease  for  payment  of  the 
arrears  of  the  annuity,  the  court  held,  that  the  release  by  the  husband 
of  his  marital  right  in  the  future  ♦acquired  property  of  the  r  ^goo  -i 
wife,  was  a  good  consideration  from  the  husband  to  sup-  ^  -  -' 
port  the  claim  to  the  annuity.(  p) 

The  court  of  chancery  permits  a  father  or  a  guardian  of  a  female 
infant  to  contract  before  marriage  on  her  part  with  her  intended 
husband  as  to  her  personal  estate,  because  otherwise  it  would  become 
his  property ;  and  as  to  her  jointure,  because  her  benefit  and  the  con"* 
venience  of  families  require  it.  But  there  is  no  principle  or  authority 
for  stating  that  after  marriage  a  parent  or  guardian  can  bind  the 
interest  of  an  infant  feme  covert  by  contract  with  her  husband. 
Therefore  where  a  wife,  an  infant,  being  entitled  to  a  present  interest 
in  certain  personal  property,  and  also  to  certain  other  contingent 
interests,  a  deed  of  separation  was  entered  into  between  herself,  her 
father,  and  her  husband,  by  which  she  was  to  retain  her  present  inters 
est  in  the  property  ;  and  it  was  agreed  that  the  husband  should  have 
a  certain  share  in  the  contingent  property,  if  it  should  fall  into  pos- 
session ;  the  husband  having  died  before  the  wife,  it  was  held  that  the 

(n)  Cadk€  t.  Wiffgnu,  10  Vea.  191.  (j»)  Logun  t.  Birkitt^  1  My.  lt'KMa^22Q. 

(0)  Seagrave  v.  SSagrave,  IZ  Ves.  439. 
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deed  was  a  nullity  as  to  the  wife,  on  account  not  only  of  her  infancy 
but  her  coverture;  and  that  the  contingent  interest  falling  into  pos- 
session she  was  entitled  by  survivorship.(9) 

Husband  and  wile  having  agreed  to  live  apart  from  each  other,  a 
sum  of  stock  was  invested  in  tne  name  of  trustees,  and  by  a  separa- 
tion deed,  containing  the  usual  provisions,  the  husband  agreed  to  pay 
to  his  wife  for  her  maintenance  an  annuity  of  180/.,  and  it  was  de« 
dared  that  the  slock  was  intended  as  a  security  for  the  payment  of 
that  annuity.  The  deed  contained  a  proviso  that  the  husband  should 
be  indemnified  out  of  the  annuity  against  the  debts  and  contracts  of 
his  wife,  and  all  dower  and  thirds  at  common  law  or  by  custom, 
ivhich  she,  at  any  time  thereafter,  might  claim,  challenge,  or  demand 
from,  out  of,  or  against  her  husband  or  his  present  or  future  estate, 
real  or  personal,  and  an  agreement  that  the  wife  should  make  and 
execute  all  such  acts,  deeds  and  matters  as  should  be  requisite  for  the 
purpose  of  releasing,  barring,  or  extinguishing  all  dower  or  thirds  at 
r  *639  1  ^^^  common  ♦law,  or  by  custom,  which  she  could  or 
^  J  might  claim  or  demand  into  or  out  of  any  real  or  per- 

sonal estate  of  lier  husband.  The  husband  having  afterwards  died 
intestate,  it  was  held  that  the  deed  did  not  deprive  the  wife  of  her 
share  of  her  husband's  personal  estate  under  the  statute  of  distribu- 
tion8.(r)  A  proviso  in  a  deed  of  separation  that  the  wife  surviving 
shall  be  entitled  to  her  dower  and  thirds,  and  of  all  real  and  personal 
estates  whereof  the  husband  shall  die  seised  or  possessed,  was  con- 
strued not  as  a  covenant  to  leave  her  sucfi  a  portion  of  the  personal 
estate  as  she  would  be  entitled  to  under  the  statute,  had  he  died  intes- 
tate, but  that  she  would  be  in  the  same  situation  as  if  not  separate  as 
to  dower  and  thirds,  i.  e.  the  actual  share  by  law  or  custom,  not  inter- 
fering  therefore  with  his  testamentary  disposiiion.(5) 


SECT.  III.^-OF  THE  HUSBAND's  LIABILITY  TO  DEBTS  CONTRACTED  BY  THE 

WIFE. 

In  respect  of  Contracts  made  by  the  Wife  before  Coverture,"] — ^The 
husband  is  liable  to  the  debts  of  his  wife,  contracted  by  her  before 
the  coverture,  and  the  husband  and  wife  may  be  jointly  sued  for  such 
debts  during  the  coverture.(0  But  if  these  debts  are  not  recovered 
against  the  husband  and  wife  in  her  lifetime,  the  husband  cannot  be 
charged  for  them  either  at  law  or  in  equity(u)  after  the  death  of  the 
wife.  The  husband  during  the  coverture,  is  liable  for  all  his  wife's 
debts,  though  he  had  nothing  with  her ;  and  on  the  other  hand, 
^ough  he  had  a  considerable  personal  estate  with  her,  yet  unless  he 
be  sued  during  the  coverture,  he  is  not  afterwards  liable  even  in 
equity.(x)    But  if  the  wife  survive  the  husband,  an  action  may  be 

<9)  SiMmper  ▼.  Rarktr,  5  Madd.  157.  (it)  F.  N.  B.  121,  C;  1  BUA.  Abr.  851 

(r)  StatUrir.  SlaUer,  1  Y.  &  Coll.  28;  (G),  pl.2. 

•ee  1  Scott,  82 ;  OfitW  t.  On»tow,  1  Sim.  (z)  Earl  of  Thomond  ▼.  JB^I  o/  8^ff6H, 

ia  1  P.  Wras.  469;  Heard  ▼.  Stamjird,  3  P. 

(s)  Coekran  v.  Orokam^  19  Vot.  63.  Wms.  409 ;  Cat.  temp.  Talbot,  173. 
(0  ruz.  N.  B.  120,  F. ;  7  T,  R.348, 
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maintained  against  her  for  the  recovery  of  such  dcbts.(y)  In  aa 
action  against  husband  and  wife  for  a  *debt  contracted  r  ^g  .^  ^ 
by  her  before  coverture,  they  may  plead  her  discharge  *•  J 

while  a  feme  sole  tinder  the  Insolvent  Debtor's  Act.(5)  To  a  decla- 
ration  against  the  husband  and  wife  for  a  debt  due  from  the  wife 
before  coverture  the  husband's  discharge  under  the  insolvent  act  is  a 
good  plea.  But  it  seems  that  the  7<id  section  of  7  Grco.  4,  c.  57, (t) 
was  intended  to  operate  so  as  to  make  the  separate  property  of  a 
married  woman  available  to  her  creditors,  and  therefore  that  a  repli- 
cation to  the  above  plea,  that  the  wife  had  separate  property,  would 
be  good.(i^)  A  married  woman  taken  in  execution  together  with  her 
husband  for  a  debt  due  from  her  before  marriage,  is  not  entitled  to 
be  discharged,  unless  it  appears  that  she  has  no  separate  property^ 
even  although  the  husband  has  been  discharged  under  the  insolvent 
act.((;) 

In  Respect  of  Contracts  made  by  the  Wife  during  Cohabitation.'] — 
In  general  a  wife  cannot  by  law  bind  her  husband  by  a  contract,  out 
during  their  cohabiiation  a  presumption  arises  from  such  fact  of  the 
husband's  assent  to  contracts  made  bv  the  wife  for  necessaries  suit- 

if 

able  to  his  degree  and  estate.(r)  And  it  is  said  that  in  cases  where 
husband  and  wife  are  living  together,  and  there  is  no  reason  to  sup- 
pose any  difierence  between  them,  the  law  presumes  an  authority  for 
her  to  order  proper  things  for  her  husband's  house  and  her  own 
clothing,  and  generally  such  other  things  as  are  fairly  within  her 
superintendence.(^)  Cohabitation  is  presumptive  evidence  of  the 
assent  of  the  husband  to  the  contracts  of  his  wife,  but  it  may  be  rebut* 
ted  by  contrary  evidence;  and  when  such  assent  is  proved,  the  wife 
is  the  agent  of  the  husband  duly  authorised.  But  no  assent  will  be 
implied  where  a  tradesman  trusts  a  married  woman  to  an  extent  beyond 
what  her  station  in  life  requires  ;  in  such  a  case  the  burden  of  proving 
the  assent  of  the  husband  lies  on  the  party  who  supplied  the  goods.(z) 
Evidence  that  the  articles  were  *consumed  in  the  family  r  %aA\  i 
of  the  husband  is  only  presumptive,  and  not  conclusive  ^  J 

evidence  of  the  husband's  assent.(a) 

If  goods  are  furnished  to  a  married  woman,  who  is  living  with  her 
husband,  it  must  be  taken  prima  facie  that  such  goods  are  supplied  to 
her  by  his  authority,  and  it  lies  on  the  husband  to  show  that  the  goodi 
were  supplied  under  such  circumstances  as  to  make  him  not  liable  \m 
pay  for  them.(6)  Where  the  husband  and  wife  are  living  together, 
the  husband  is  only  liable  for  his  wife's  debts  on  an  implied  contract^ 
and  it  does  not  lie  on  him  to  prove  having  given  notice  to  the  plaintiff 
not  to  supply  the  goods  to  his  wife,  but  for  the  plaintiff  to  satisfy  the 
jury  that  the  wife  contracted  the  debt  by  the  authority  of  her  hus- 
band.(c)     Whenever  the  husband  and  wife  are  living  together,  and 

(y)   Woodmafi  ▼.  Chapman ^  1  Camp.  189.  (x)  Etherington  y,  ParrUt,  1  Sftlk.  118; 

(t)  Storr  ▼.  Lee,  1  Perry  4l  Dav.  633.  Ld.  Raym.  1006. 

(0  See  1  4l  3  Vict,  c  110,  a.  101.  (y)  Hardie  v.  Grant,  8  Carr.  &.  P.  516. 

(If)  Lockwood  V.  Salter,  5  B.  &,  Ad.  313.  («)  Montague  v.  Benedict,  3B,6lC,  631. 

See  MUe$  ▼.  l^iUiams,  1  P.  Wms.  357 ;  In  (a)  Manbyv,  Scolt,  I  Sid.  121.  1S6. 

re  Af*  WiUiam9, 1  Sch  &  Lef.  169.  (6)  Cliford  ▼.  Laton,3  Oarr.  6l  P.  15. 

(o)  Sparkes  v.  5eU,  8  B.  &  C.  1.    See  £!r  (e)  Spreadbnry  v.  Chapman,  8  Carr.  &,  P. 

parte  Deacon,  5  D.  &  Ald.75J  ;  1  &  3  Vict.  371.   See  Atkin9  t.  Curwood,  7  id.  756. 
c.  110,  a.  101. 
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he  provides  her  with  necessaries,  ihe  husband  is  not  bound  by  the 
contracts  of  the  wife,  except  where  there  is  reasonable  evidence  that 
the  wife  has  nnade  the  contract  with  his  consent.(rf)  But  his  assent 
cannot  be  presumed  where  he  has  previously  warned  the  trades- 
man or  the  servant  employed  in  his  trade  not  to  trust  the  wife.(e) 
Where  a  husband,  not  separated  from  his  wife,  makes  an  allowance 
to  her  for  the  supply  of  herself  anAher  family  with  necessaries  during 
his  temporary  absence,  and  a  tradesman  having  express  notice  of 
that  fact  supplies  the  wife  with  goods,  the  husband  is  not  liable  to  pay 
for  them.(/)  The  general  liability  of  the  husband  is  repelled  by  cir- 
cumstances showing  that  credit  was  given  to  her,  and  it  is  a  question 
of  fact  whether  a  tradesman,  who  furnishes  goods  to  a  wife,  gives 
credit  to  her  or  her  husband.(g) 

A  wife  has  no  authority  to  borrow  money  to  lay  out  for  necessa- 
ries.(A)  If  the  wife  purchases  necessaries,  and  without  the  authority 
r  #642  1  ^^  ^^^  husband  borrows  money  to  pay  for  them,  *lhe  hus- 
"•  J  band  will  not  be  liable  at  law  for  the  payment  of  the 

inoney.(i)  But  an  action  for  fhoney  lent  to  the  wife,  at  the  request  of 
the  husband,  may  be  maintained. (^')  A  person  who  lent  the  wife 
money,  to  pay  the  doctor's  bill  for  curing  her  of  a  foul  disease  given 
to  her  by  her  husband,  was  held  entitled  as  standing  in  the  doctor's 
place  to  recover  in  equity  the  sum  advanced  against  the  husband's 
estate  after  his  death.(A) 

If  a  man  permit  a  woman,  living  in  his  house  as  part  of  his  family, 
but  to  whom  he  is  not  married,  to  use  his  name  and  pass  for  his 
wife,  and  in  that  character  to  contract  debts,  he  is  liable  to  the  trades- 
man who  furnishes  her  with  goods,  whether  he  knew  the  circum- 
stances under  which  they  were  living  or  not.(Z)  So  a  man  is  liable 
for  the  necessaries  of  a  woman  whom  he  holds  out  to  the  world  as 
bis  wife,  although  in  fact  his  former  wife  was  living,  for  he  cannot  set 
up  bigamy  as  a  bar  to  the  action.(m) 

The  implied  authority  to  bind  the  man,  either  in  the  case  of  a  wife 
or  mistress,  ceases  with  his  death,  although  he  was  abroad.(n) 

HusbancTs  Liability  after  Separation  by  Mutual  Consent.'] — If  a 
husband  and  wife  separate  by  mutual  consent,  the  husband  is  liable 
for  the  reasonable  maintenance  of  his  wife,  unless  she  has  a  compe- 
tent provision  either  from  the  husband  or  from  some  fund  of  her  own ; 
and  if  she  has  such  provision,  it  lies  on  the  husband  to  show  it.(o) 
The  separate  allowance  agreed  to  be  made  by  the  husband  must  be 
jRctually  paid,  in  order  to  exempt  the  husband  from  his  liability.  By 
a  deed  of  separation  between  the  husband  of  the  first  part,  his  wife  of 
the  second  part,  and  the  wife's  sister  of  the  third  part,  the  husband 
covenanted  with  the  trustee  to  pay  the  wife  during  the  separation  a 

(d)  Montague  V,  Benedict,  3  B,&.C,^\;  (t)  Stone  y,  Maetfoir,  1   Moore,   120;  7 

Seaton  ▼.  Benedict,  5  Bing.  28;  Filmer  v.  Taunt  4:)2;  4  Price,  48. 

Lynn,  4  No?.  6l  M.  559;  1  Harr.  &  WoU.  (j)  Stephenion  ▼.  Hardy,  3   Willi.  3^8; 

59.  Bl.  R.  872 ;  Stonekouoe  t.   BadvU,  Sir  T. 

(O  Etherington  ▼.  ParroU,  1  Sulk.  118.  Raym.  67. 

(/)  HoU  V.  Brien,  4  B.  &.  Aid.  552.  {k)  HarrU  ▼.  Isee,  I  P.  Wma.  482. 

(i^)  Bentley  ▼.  Griffin,  5  Taaot  356 ;  Jtfirt-  (/)  WaUon  v.  Threlkeld,  2  Etp.  637. 

ealfe  v.  Shaw,  3  Camp.  22.    Seo  post,  645,  (m)  HoUneon  v.  Kmkon,  1  Caoip.  245. 

C46.  (n)  BUdee  v  Free,  9  B.  &  C.  1 67. 

(h)  Earle  v.  PeaU,  I  Salk.  387.  V.o^  Dixon  x.  Hurrell,  8  Cur.  dc  P.  717. 
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weekly  allowance,  which  she  agreed  to  accept  in  full  satisfaction  of 
her  maintenance,  provided  that  if  the  husband  should  pay  any  debt, 
which  his  wife,  during  the  separation  and  payment  of  the  annuity, 
should  contract,  it  should  be  lawful  for  him  to  withhold  payment  of 
the  weekly  ^allowance  until  he  should  be  reimbursed ;  r  ^^  .o  -i 
the  wife,  upon  the  separation,  went  to  live  with  the  trus-  ^  -■ 

tee,  who  supplied  her  with  necessaries;  the  husband  having  failed  to 
pay  the  weekly  allowance,  it  was  held  by  three  judges  that  the  trustee 
could  maintain  an  action  of  assumpsit  against  the  husband  for  the 
amount  of  the  necessaries,  although  the  trustee  had  another  remedy 
by  action  on  the  deed.  The  principle  of  this  decision  was  thus  stated 
by  Heath,  J.  '*  It  is  the  duty  of  the  husband  to  provide  necessaries  for 
the  wife.  The  question  is,  whether  he  discharges  that  duty  by  merely 
entering  into  a  covenant  for  payment  of  an  allowance  ?  If  he  refuse 
to  perform  that  covenant,  the  wife  may  be  starved  before  redress  can 
be  obtained.  The  common  law  does  not  relieve  any  man  from  an 
obligation.on  the  mere  ground  of  an  agreement  to  do  something  else 
in  the  place,  unless  that  agreement  be  performed."  Sir  J.  Mansfield, 
C.  J.  expressed  an  elaborate  opinion  to  the  contrary,  observing,  that 
a  general  provision  for  the  separate  maintenance  of  the  wife,  wnether 
the  husband  paid  it  or  not,  deprived  the  wife  of  the  advantage  of  the 
common  law,  and  prevented  the  husband  from  being  sued  either  in 
assumpsit  or  debt  for  necessaries  furnished  to  his  wife.(p)  The  defend- 
ant's liability  depends  upon  the  sufficiency  of  the  allowance  made  to 
bis  wife.  If  that  allowance  be  sufficient',  and  l)e  regularly  paid,  the 
husband  is  discharged  from  liability,  although  the  allowance  was  not 
settled  by  deed  or  writing.(7)  But  where  the  husband's  defence  is  a 
separate  maintenance,  the  wife's  receipts  are  not  evidence  that  the 
allowance  has  been  paid.(r)  Where,  on  the  separation  of  husband 
and  wife,  the  husband  by  deed  absolutely  transfers  to  trustees  for  the 
wife  certain  personal  property,  no  longer  to  be  liable  to  his  interfer- 
ence, in  an  action  against  the  husband  for  a  debt  subsequently  con- 
tracted by  the  wife,  the  defendant  must  show  that  the  trustees  gave 
effect  to  the  deed  by  taking  possession  of  the  property ;  for  if  the  trus- 
tees did  not  perform  their  trust  and  pay  the  allowance,  the  wife  was 
left  destitute.(s)  The  ^husband  is  liable,  although  he  r  4^aaa  i 
make  a  sufficient  allowance  on  an  express  promise  to  ^  ^ 

pay  a  debt  incurred  by  his  wife.(Q 

If  a  married  woman  be  living  separate  and  apart  from  her  husband, 
it  is  the  duty  of  tradesmen  to  inquire  under  wnat  circumstances  the 
separation  took  place,  before  they  part  with  their  goods ;  and  if  a 
tradesman  do  part  with  this  goods  to  a  woman  living  apart  from  her 
husband,  the  onus  lies  on  him  to  prove  that  the  separation  took  place 
under  such  circumstances  as  will  entitle  him  to  recover  the  price  of 
such  goods  against  the  husband.(u)  In  a  case  where  the  goods 
appeared  to  be  ordered  by  and  delivered  to  the  wife  of  the  defendant, 

ip)  Nurter.  Crmig,  2  Bot,  &  P.  N.  R.  (0  /lbm6tM;JbZ«  ▼./fcni6trry,3SUrk.l77s 

156.  Harriwn  v.  Hall,  1  M.  6l  Rob.  185. 

iq)  HodgHn$on  v.  Fletcher,  4  Camp.  70.  (u)  Clifford  v.  Laton,  3  Carr.  &  P.  15 ;  l 

(r)  Ibid.  M.  &  M.  101. 
(«)  Barrett  r.  Booiy,  8  Taant  343. 
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who  was  at  the  time  living  separate  from  her  husband,  no  evidence 
was  given  of  the  circumstances  or  cause  of  the  separation;  Lord 
Tenterden,  C.  J.  nonsuited  the  plaintiff,  and  said,  when  the  wife  is  not 
living  with  her  husband,  there  is  no  presumption  that  she  has  author 
rity  to  bind  him  even  for  necessaries  suitable  to  her  degree  in  life; 
it  is  for  the  plaintiff  to  show  that  under  the  circumstances  of  the  sepa* 
ration,  or  from  the  conduct  of  the  husband,  she  had  such  authority .(o) 
When  the  husband  makes  a  sufficient  allowance,  the  husband  is  dis-> 
charged  from  his  liability,  without  notice  of  it  to  the  tradesman.  In 
an  action  for  goods  supplied  to  the  defendant's  wife,  who  was  living 
separate  from  him,  it  appeared  that  the  goods  were  supplied  without 
the  knowledge  of  the  defendant,  and  evidence  was  given  with  a  view 
of  showing  that  the  defendant  had  made  an  adequate  allowance  to  his 
wife,  and  given  notice  to  persons  not  to  trust  her.  The  jury  found  for 
the  defendant.  On  a  motion  for  a  new  trial,  on  the  ground  (amongst 
others)  that  the  notice  not  to  trust  the  w^ife  had  not  been  proved  to 
have  been  given  to  the  plaintiff,  Alderson,  B«  said  the  question  does 
not  turn  on  want  of  notice,  but  on  the  agency  of  the  wife.  Did  the 
wife  contract  the  debt  bv  the  authority  of  her  husband?  If  the  hus- 
band leaves  the  wile  without  support,  the  law  says  that  he  gives  her 
authority,  within  reasonable  limits,  to  pledge  his  credit  for  things 
necessary  to  her  support.  If  he  makes  her  a  reasonable  allowance* 
r  #g4t  1  she  has  no  *authority  to  contract  debts  in  his  name  at  all. 
'■  J  But  that  the  plaintiff  had  notice  of  the  reasonable  allow- 

ance is  immaterial.  He  trusts  a  married  woman  at  his  own  risk.(v^7) 
A  mere  notice  by  the  husband  that  he  will  not  pay  for  goods  supplied 
to  his  wife  will  not  avail  him,  if,  under  the  circumstances  of  the  sepa*. 
ration,  he  is  liable;  but  if  the  husband  and  wife  both  deal  with  the 
same  tradesman,  and  the  latter  agree  with  the  husband  not  to  charge 
him  for  goods  to  be  supplied  to  the  wife,  the  tradesman  cannot  after-, 
wards  charge  the  husband  for  such  goods.(x) 

When  the  husband  and  wife  have  separated  and  live  apart  from 
each  other,  in  consequence  of  domestic  differences,  without  any  arti- 
cles of  separation,  the  question  is,  whether  the  husband  has  given  his 
wife  sufficient  provision  for  necessaries  suitable  to  her  degree;  for  if 
he  has,  he  is  not  liable  to  her  debts  even  for  necessaries.  Where  the 
separation  took  place  from  some  cause  which  did  not  imply  guilt  on 
either  side,  but  from  difference  of  temper  or  something  of  that  sort, 
and  the  wife  had  no  allowance,  except  a  pension  of  50/.  a  ycart 
it  was  left  to  the  jury  to  decide  whether  the  articles  supplied  were 
more  than  were  reasonable  under  the  circumstances  in  which  the. 
parties  were  placed  at  the  time,  because  the  wife  could  only  bind 
the  husband  to  the  extent  of  what  was  reasonable  for  her  to  have 
under  the  circumstances  of  both  parties.(y)  In  assumpsit,  on  an 
agreement  to  hire  a  house,  which  had  been  made  between  the  plaintiff 
and  the  defendant's  wife,  and  for  use  and  occupation  of  the  premises 
by  the  defendant's  wife,  it  appeared  that  the  defendant  and  his  wife 
were  separated,  she  living  in  Yorkshire  and  he  in  London  ;  but  that 
on  one  occasion  he  was  in  her  house  about  a  fortnight,  and  joined  iii 

(r)  Mainumring  ▼.  JLe«/t>,  1  Mocxly  &.  M.    Ratclim  y   Vandyke^  3  E^p.  250. 
J8,  (X)  Dixon  V.  HvrreU,  8  CaiT.  Sl  P.  717. 

(w)  AfiJten  v.  Pick,  8  Carr.  &  ?.  313.  Sw       ^^  Emmttt  t-  Nwtmi,  8  Carr.  it,  P-  506. 
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giving  a  receipt  for  rent  from  her  lodgers:  it  was  held  that,  upon  the 
count  for  use  and  occupation,  the  judge  ought  to  have  left  it  to  the 
jury  to  determine  whether  the  defendant  had  adopted  the  contract  of 
his  wife.(t)  Where  a  wife  had  in  one  single  instance  bought  goods, 
which  were  delivered  at  the  lodgings  of  her  mother,  without  her  hus- 
band's knowledge,  but  *for  which  he  subsequently  paid :  r  maq  i 
it  was  held,  in  an  action  for  other  goods,  also  bought  by  *-  -■ 

jlhe  wife  from  the  same  tradesman,  and  delivered  at  the  lodgings  of 
the  mother,  but  at  a  different  place,  that  evidence  of  the  facts  was 
|)roper  to  be  left  to  the  jury,  to  show  an  agency  in  the  wife,  and  a 
sanction  of  her  dealings  by  her  husband ;  and  the  jury  having  found 
for  the  plaintitf,  the  court  refused  to  disturb  the  verdict.(ei)  In  an 
action  of  assumpsit  on  a  contract  made  by  the  defendant's  wife,  for 
the  schooling  of  two  daughters  of  the  defendant  for  a  year;  at  the 
trial  before  Uolfe,  B.,  it  appeared  that  the  defendant's  wife  was  living 
separate  from  him,  but  her  children  were  allowed  to  remain  with  her. 
There  was  no  proof  of  a  separate  maintenance,  nor  of  the  circum- 
stances under  which  "the  separation  took  place.  The  defence  was, 
that  the  defendant  had  given  notice  to  the  plaintifl*,  about  the  end  of 
the  first  quarter  of  the  year,  that  the  children  were  not  at  her  school 
at  his  expense,  and  that  the  plaintiff  had  subsequently  looked  to  the 
defendant's  wife  for  payment.  The  learned  judge  told  the  jury  the 
question  was,  whether  there  was  any  authority  given  by  the  defendant 
to  his  wife  to  put  the  children  to  the  plaintiff's  school ;  that  they  were 
to  look  to  what  the  parties  did ;  and  that  whether  the  husband  or 
the  wife  was  in  the  wrong  was  not  the  question.  The  jury  found  for 
the  defendant.  On  a  motion  for  a  new  trial,  on  the  ground  of  misdi- 
rection, Lord  Denman,  C.  J.,  said,  **  Upon  looking  at.  the  notes  of  the 
learned  judge,  we  find  that  there  was  distinct  notice  on  the  part  of  the 
husband  that  he  would  not  be  liable  for  the  schooling  of  his  childreo 
by  the  plaintiff;  and  that  the  plaintiff  after  that  went  looking  to  the 
wife  for  payment,"    The  rule  was  refused.(J) 

LuibilUyfor  Contracts  after  Separation  through  HusbantTs  Miscon- 
ducL] — If  a  man,  without  any  justifiable  cause,  turns  away  his  wife, 
or  if,  by  the  indecency  or  cruelty  of  his  conduct,  she  is  precluded 
from  living  with  him,(c)  and  he  does  not  eive  her  adequate  means  o( 
subsistence  according  to  his  degree  in  life  and  his  fortune,  the  la\if 
makes  her  his  a^ent  to  order  such  things  as  are  reasonable  and  necesr 
»ary  for  •her8ell.(rf)  But  she  is  not  at  liberty  to  run  into  r  ^.^  ^ 
any  extravagance,  or  to  pledge  his  credit  for  any  thing  '•  -■ 

beyond  what  would  be  reasonable  and  necessary  for  her  subsist- 
ence.(e)  A  husband,  who  has  turned  his  wife  out  of  doors  without 
any  justifiable  cause,  cannot  exempt  himself  from  liability  to  neces- 
saries for  her  support,  furnished  while  she  was  living  apart  froni  him, 
by  an  advertisement  in  a  newspaper  cautioning  all  persons  not*  to 
trust  her,  nor  by  a  particular  notice  to  individuals  not  to  give  her 
credit.!/) 


(s)  Jicmet  ▼.  JarreUt  Q  Jaritt,  988.  LidUw  ▼.  Wilmot,  3  Stark.  86. 
(a)  Fiimer  ▼.  Lmm,  4  Nev.  &  M.  559 ;  1        Ce)  EmnuU  ▼.  Norton,  8  Carr.  dc  P.  510. 
[ar.  iL  WolL  59.  (/)  Mima  r.  JKbrriff,  4  Eap.  41 ;  BOUm 

(i)  BmUew  v.  C«(m^I» 4  Juriat,  699.  ▼.  /Veitfioe,  €  8tr.  1214;  aelir.  N.  P.  «i 

(a)  A»t%  4^.  438.  4th  ed.  ^T 
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ffvshand'i  lAahiliiy  tthere  ike  ffi/e  tcs  tk/ftd  «r  icn  gwitf^ 

Adulttry.'] — The  ground  of  a  btisband's  I  ai-  Lrj  io  aa  acDoa  far  goods 
m\f\Ait6  to  hif  wife,  is  a  sup^posed  aothon: r  cogooiaBBcaaed  Id  Ikt  bj 
hirn ;  1^  when  the  improperly  leaves  hiin,  thai  aoihcniT  b  deier- 
tniwAAg)  A  wife,  who  is  separated  from  her  hnshand  en  accocatof 
h'rf  own  misconduct,  carries  with  her  no  implied  amhontr  io  btnd  her 
husband ;  as  where  he  has  turned  her  away  for  adoherr  k^k  >  or  where 
ffie  has  elofied  with  an  adulterer  ;(i)  or  even  where  her  basbaod,  who 
was  himself  living  in  adultery  with  another  woman,  tamed  her  out  of 
dftffTM,  and  she  afterwards  committed  adQlterT;Ji)  nor  where  sfaa 
elo[K5s  without  committing  adultery.(/)  The  verdict  in  an  actioo  for 
criminal  conversation  being  inter  alias  pariesj  is  not  erideoee  in  ao 
action  against  the  husband  for  necessaries  supplied  to  his  wife;  hot  if 
lh<)  hnubflnd  has  informed  the  tradesman  that  die  is  living  in  adoltery, 
ho  will  not  bo  liable  beyond  necessaries,  although  be  does  not  prove 
tho  Qdulterv.(m)  Where  the  wife  left  the  husband  without  his  coo- 
nmii,  and  miring  the  separation,  the  husband,  who  did  not  allow  his 
wifo  any  maintenance,  expressly  forbad  the  plaintiff  to  deliver  anv 
goods  to  his  wife,  notwithstanding  which,  the  plaintiff  sold  to  the  wite 
r  ^..  .^  ^  silks  and  velvets,  and  then  brought  «an  actioo  against  the 
*-  J  husband  for  the  value  of  the  goods ;  it  was  ultimately 

decided,  after  much  arsument  and  difierence  of  opiniooy  that  the  hos- 
bond  was  not  chargoabTc.(n) 

Where  the  deed  of  separation  making  a  provisioti  for  the  wife  is 
void,  and  she  quits  her  husband's  house  against  his  wishes,  and  con- 
tinues to  live  apart  from  him,  although  he  is  willing  and  wishes  to 
recalvo  her  baclc  and  to  provide  for  her  in  his  own  house,  the  husband 
is  not  liable  for  goods  furnished  to  the  wife  who  is  so  Iiving.(o)  It 
was  said  that  a  tradesman,  merely  on  the  ground  of  the  existence  of 
a  valid  deed  of  separation,  cannot  sue  the  husband  for  goods  supplied 
to  the  wife,  living  apart  from  him  without  his  assent,  but  that  the 
iruiteoM  would  bo  bound  to  obtain  the  money  from  the  husband,  and 
lay  the  wifu's  debts;  and  that  the  only  remedy  of  the  plaintiff  would 
0  to  claim  payment  out  of  that  fund.(D) 

Although  the  husband  may  be  discnarged  from  his  obligation  to 
maintain  Ins  wifo,  yot  she  does  not  thereby  acquire  a  capacity  to 
make  a  contract  valid  acainst  her8elf.(9)  After  the  husbana's  death, 
a  wifo  must  bo  supported  bv  her  relations;  and  it  was  said  that  her 
misconduct  in  leaving  her  husband,  and  committing  adultery,  would 
havotho  same  effect. 0*) 

It  ma^  bo  observed  that  a  husband  is  entitled  to  the  personal  pro- 
perty oi  his  wife,  which  she  has  acquired  by  living  apart  from  him  in 
adultory.(«)    A  woman,  living  apart  from  her  husband,  acquired  a 

if)  Mankyy.  Stmt,  1  t=^id.  109;  1  Kcb.  ^n)  Mmnb^  w.  Scoti^J  Lev.  4;  1  Sid.  109; 

to,  &0. 2  1  Mod.  194 ;  1  Bio.  Abr.  fiiraa  &  1  Mod.  1S4 ;  Die.  Abr.  fiiron  &,  Feme  (H). 

Feme  (H) }  R$m  ▼.  Flintan,  1  B.  &.  Ad.  999.  (o)  Hindlew  t.  Wettmmik,  6  B.  dc  C  SMI. 

(A)  Hum  T.  I\N>9«y,  Selw.  N.  P.  960,  4th  (p)  Ibid, 

•d.  (a)  MmnUU  ▼.  Rmtt9»,  8  T.  R.  546; 

if)  MMTif  ▼.  Martin,  Sir,  647 ;  MeintMnr.  GUdkriMt  ▼.  Brmn,  4  T.  R.  766.    See  poit, 

hiy  V.  Aiiidf,  ib.  706.  lect  4. 

{k)  Gwiw  V.  Hancock,  6  T.  R.  60S.  (r)  Res  ▼.  FUmtan,  1  B.  &  Ad.  9S0. 

(/)  Child  ?.  Hardwmtmy  Sir.  875.  (•)  Agmr  v.  BMm,  9  C,  M.  dt  R.  699 ; 

'm)  ihrdia  v.  Or^M,  b  C«ri .  db  P.  S\5L  \  T^t.  &.  QA^ 
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sum  of  money,  which  she  deposited  in  a  bank.     She  married  another 

San,  and  on  that  account  the  money  was  vested  in  trustees  for  the 
tnefit  of  herself  and  her  illegitimate  children.  She  was  afterwards 
tried,  convicted,  and  executed  for  murder.  The  trustees  expended  a 
considerable  sum  in  her  defence,  and  made  an  application  to  the  bank- 
f  rs  for  the  money  so  deposited  ;  but  it  appeared  that  such  application 
was  not  made  bona  fide  in  execution  of  the  trusts  of  the  settlement. 
The  first  husband  claimed  the  *money,  and  the  parties  r  «^g  v 
having  all  been  brought  into  court  by  an  interpleader  ^  ^ 

rule,  an  issue  was  directed  to  try  whether  he  was  entitled  to  it,  in 
which  he  recovered.  The  court  refused  to  allow  the  trustees  their 
costs  out  of  the  fund,  and  directed  that  the  costs  of  the  bankers  should 
be  paid  by  the  plaintiff  (the  husband),  to  be  repaid  to  him  bv  the  trus- 
tees.(0 

Husband*9  Liability  after  a  Decree  of  Alimony."] — A  husband  sepa« 
rated  from  his  wife  by  a  decree  a  mensa  el  thoro  for  adultery  on  niai 
part,  is  liable  to  necessaries  supplied  to  the  wife,  if  he  omit  to  pay  the 
9limoQy.(t))     A  husband  is  liable  for  necessaries  provided  for  his  wife 
pending  a  suit  in  the  ecclesiastical  court  and  before  alimony  decreed, 
fthhough  a  decree  was  afterwards  made,  directing  the  alimony  to  be 
paid  from  a  date  before  the  time  when  the  necessaries  were  provided 
ibr  the  wife.    As  where  the  wife,  in  March,  1824,  instituted  a  suit  in 
the  ecclesiastical  court  against  her  husband  for  cruelty  and  adultery, 
and  a  decree  was  pronounced  in  December  following  that  he  should 
pay  her  30/.  per  annum  pendente  lite^  to  commence  from  the  March 
preceding.    On  an  action  for  diet  and  lodging  furnished  to  the  defen- 
dant's wife  from  July  to  November,  the  husband  was  held  liable.(u') 
xbe  husband  is  not  liable  where  he  has  continued  to  pay  the  alimony 
voder  a  decree  by  the  ecclesiastical  court,  which  had  become  inope- 
rative^ but  which  could  have  been  renewed  without  any  difficulty.(x) 
A  wife,  having  sued  her  husband,  in  the  Consistory  Court,  obtained  a 
decree  against  him  for  alimony.    He  removed  the  cause  into  the 
Arches  Court.    The  decree  then  become  in  law  inoperative ;  but  the 
husband  continued  making  the  payments  under  it ;  and  it  was  proved 
that  if  he  had  omitted  doing  so,  a  new  decree  could,  by  a  short  process, 
bave  been  obtained  from  the  Arches  Court ;  but  that  such  applicatioQ 
was  qot  usually  made,  unless  payment  of  the  alimony  were  discon- 
tiiiued.    )t  was  held  that  he  was  not  liable  in  an  action  for  necessaries 
supplied  to  the  wife  while  the  above  payments  were  going  on ;  that 
•ucn  payments  could   **not  be  considered   a  voluntarv  r    %a^    i 
allowance,  and  therefore  th^t  the  Court  of  King's  Bench  '-  -' 

CQuId  not  inquire  whether  or  not  they  were  sufHcient  in  proportion  to 
the  husband's  means.(y) 

After  a  sentence  of  divorce  ah  initio^  the  liability  of  a  husband  to 
t)ie  debts  of  bis  wife  does  not  continue.(z^ 

tfhen  the  Wife  has  Funds  of  her  oum.J — A  husband  is  not  liable  for 
necessaries  furnished  to  his  wife,  living  apart  from  him,  (there  being 

(0  Agar  7.  BUtkyn,  2  C^  M.  &  R.  699 ;        (to)  Keegun  t.  SmiiK  5  B.  <9b  C.  975. 
1  TjT.  i  G.  160.  («)  Wilton  ▼.  Smyth,  I  B.  &  Ad.  801. 

(«)  HtuU  T.  Di  BUqukrt^  5  BiD|r.  550 ,  3        (y)  WUwon  t.  An  j(A,  1  a  &^Ad.  801. 
VL^f.  108.  U)  AnsUg  r.  fhinntn^  Gow,  10. 
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ho  evidence  of  the  cause  of  separation,)  if  she  has  a  suflicient  separate 
maintenance,  although  no  part  of  it  is  supplied  by  the  husband^a)  In 
an  action  against  the  husband  for  lodging  and  necessaries  supplied  to 
his  wife,  who  lives  separately  from  him,  without  any  fault  of  her  own, 
and  who  is  possessea  of  funds  of  her  own,  the  question  is,  whether 
she  has  such  means  as  are  adequate  to  her  support,  according  to  her 
husband's  station  in  life.(&)  A  voluntary  provision  from  the  crown  to 
the  wife  during  pleasure  will  not  exempt  the  husband  from  liability  to 
be  sued  by  his  wife's  creditors,  who  have  supplied  her  with  necessa- 
rie8.(c) 

fVhat  are  necessaries,'] — Necessaries  for  the  wife  mean  such  things 
as  are  requisite  for  her  sustenance  and  protection.((f)  The  allowance 
must  be  sufficient,  according  to  the  degree  and  circumstances  of  the 
husband,  and  the  adequacy  of  the  allowance  is  a  question  of  fact  for 
the  jury.(e)  Prima  facie,  the  amount  of  alimony  decreed  by  the 
ecclesiastical  court  is  evidence  of  the  sufficiency  of  the  sum  allowed, 
the  decree  in  that  court  being  founded  on  evidence  of  the  situation  in 
life  of  the  parties.(/)  Furniture  for  a  house  may  be  considered  as. 
necessaries,  provided  it  is  suitable  to  the  rank  and  income  of  the 
"wik-d)  If  wearing  apparel  is  supplied  to  a  married  woman  in 
quantities  unsuitable  to  her  husband's  degree,  and  without  his  know- 
ledge, for  which  credit  is  given  to  her,  and  her  promissory  note  is 
r  ^g-,  -|  taken  in  payment,  the  *husban(i  is  not  liable  for  any  part 
■-  -I  of  the  goods,  and  in  an  action  against  him  for  their  value, 

is  not  bound  to  prove  that  the  wife  was  supplied  with  suitable  wearing 
dpparel  from  any  other  quarter.(A)  An  officer  in  the  army,  being 
required  to  join  his  regiment  in  the  East  Indies,  left  his  wife  in  Eng- 
land, and  settled  a  certain  sum  upon  her,  which  was  regularly  paid. 
In  an  action  by  a  tradesman  for  goods  delivered  at  the  house  in  which 
the  wife  was  living,  it  was  held  that  it  was  not  to  be  treated  as  a  case 
of  separation,  but  that  the  questions  for  the  jury  were — 1st,  Whether 
the  goods  supplied  were  necessaries,  considering  the  condition  in  life 
of  the  husband;  2dlv,  Whether  the  sum  of  money  settled  was  suffi- 
cient ;  and,  3dly,  Whether  it  was  or  was  not  notorious  in  the  neigh- 
bourhood that  the  wife  was  living  in  a  style  not  justified  by  the  rank 
of  her  husband ;  and  the  jury  havihg  found  the  first  question  in  the 
negative,  and  the  others  in  the  affirmative,  it  was  held  that  their  ver- 
dict must  be  for  the  defendant.(t)  In  assumpsit  for  jgoods  sold,  it 
appeared  that  the  plaintiflf,  a  jeweller,  in  the  course  ot  two  months, 
delivered  articles  of  jewellery  to  the  defendant's  wife  amounting  in 
value  to  83/. ;  that  the  defendant  was  a  certificated  special  pleader, 
and  lived  in  a  ready  furnished  house,  of  which  the  annual  rent  was 
200/. ;  that  he  kept  no  man  servant ;  that  his  wife's  fortune  upon  her 
marriage  was  less  than  4000/. ;  that  she  had,  at  the  time  of  her  mar- 
n&g^»  jewellery  suitable  to  her  condition,  and  that  she  had  never 

(a)  Clifford  r.  Laton,  3  Carr.  &  P.  15 ;  M.        (/)  WiUon  t.  Smyth,  1  R  d&  Ad.  804. 

&,  M.  101.  See  ante,  p.  592. 

{h)  Uddlow  T.  WUmoi,  2  Stark.  (g)  Hunt  ▼.  De  Blaquure,  3  M.  lb  P. 

(e)  Thvmpwn  7.  Harvey,  4  Burr.  2177.  108 ;  5  Biog.  550. 

(</)  2  Meet.  &  W.  265.  (A)  Metcalfe  t.  Sham,  3  Camp.  82. 

(e)  Ikdgkinmm  ▼.  tUlchtr,  4  Camp.  70  ,*        (i)  Dennyt  ▼.  Sergeant,  6  C.  &  P.  419. 
//an/  v.  De  Biaquiete,  5  Bing.  562. 
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•Worn,  in  her  husband's  presence,  any  articles  furnished  her  by  the 
plaintiflf;  it  appeared  also  that  the  plaintiff,  when  he  weht  to  the 
defendant's  house  to  ask  for  payment,  always  inquired  for  the  wife, 
and  not  for  the  defendant.  It  was  held  that  the  goods  so  furnished 
'were  not  necessaries,  and  that,  as  there  was  no  evidence  to  go  to  the 
jury  of  any  assent  of  the  husband  to  the  contract  made  by  his  wife, 
the  action  could  not  be  maintained.(A:) 

If  a  married  lady,  who  has  sufficient  clothes,  go,  contrary  to 
faer  husband's  wish,  to  a  watering  place,  and  go  to  balls,  and  for 
that  purpose  order  dresses,  some  of  them  expensive,  and  r  %qm  i 
^unsuitable  to  her  husband's  circumstances,  the  husband  *-  ^ 

is  not  bound  to  pay  for  any  of  them ;  and  in  an  action  for  the 
price  of*the  dresses,  it  is  immaterial  whether  the  plaintiff  knew  these 
facts  or  not,  and  whether  the  clothes  the  lady  had  before  were  paid 
for  or  not ;  and  the  fact  that  the  husband  afterwards  saw  some  of  the 
dresses  does  not  vary  the  case,  if  it  be  shown  that  he  disapproved  of 
the  conduct  of  the  wife  in  ordering  them.(/)  In  an  action  of  assumpsit 
for  carpets,  rugs,  &c.,  supplied  to  the  wife  of  the  defendant ;  at  the 
trial  before  Lord  Denman,  C.  J.,  it  appeared  that  the  goods  were 
ordered  by  the  wife  of  the  defendant,  who  lived  apart  from  him,  and 
were  delivered  to  her  at  a  house  in  Bolton  street,  belonging  to  her 
uncle ;  that  in  the  first  instance,  a  bill  amounting  to  91/.  7s.  6d.  includ* 
ing  other  articles  was  made  out  to  her ;  but  at  her  suggestion  it  was 
subsequently  divided  into  two,  in  one  of  which  her  uncle  was  debited, 
which  was  paid  by  him,  and  in  the  other,  her  husband,  to  the  amount 
of  49/. ;  that  the  cost  of  furnishing  the  house  in  Bolton  street  was 
.  between  500/.  and  1000/.;  that  the  defendant  was  a  police  magistrate, 
with  a  salary  of  800/.  per  annum,  and  that  before  his  separation  from 
his  wife  they  lived  in  a  moderate  style,  kept  a  carriage,  and  moved 
in  the  highest  circles  of  society.  No  witnesses  were  called  for  the 
defendant.  Two  questions  were  made,  whether  the  articles  supplied 
were  necessaries,  and  whether  they  had  been  delivered  on  the  credit 
of  the  defendant  or  the  defendant's  wife,  or  on  the  credit  of  her 
uncle.  The  direction  of  the  learned  judge  to  the  jury  on  the  first 
point  was,  that  they  should  consider  whether  these  articles  were 
necessaries  for  the  wife  of  the  defendant,  living  in  a  decent  and 
handsome  manner,  in  a  state  of  separation  from  her  husband,  with- 
out her  fault,  looking  also  at  the  rich  and  expensive  furniture  in  the 
house.  The  jury  found  a  verdict  for  the  defendant.  The  court 
refused  to  grant  a  new  trial,  on  the  ground  of  misdirection,  and  held 
that  the  question  whether  the  articles  in  question  were  necessaries, 
was  rightly  left  to  the  jury ;  and  that,  as  to  the  second  point,  whether 
credit  was  given  to  the  uncle  of  the  defendant's  wife,  it  was  incum« 
bent  upon  the  plaintiff  to  satisfy  the  jury  that  credit  was  given  to 
*the  defendant.  Prima  facie  the  wife  deals  for  her  hus-  r  ^^^g  -i 
band ;  but  in  this  case,  of  the  wife  living  in  a  state  of  *-  ■* 

separation  from  him,  the  circumstance  of  her  being  in  her  uncle's 
house,  and  the  payment  of  part  of  the  original  bill  by  him,  were  evi- 

{k)  Montagu*  j.  Benedict,  3  R  ^(l  C.  631 ;    C.  &  P.  356.  502. 
S.  C.  nom.  Montague  t.  Baron,  5  D.  &  R.        (0  Atkin$  ▼.  Curwood,  7  Ctrr.  dt  P.  756. 
532 ;  S.  C.  nom.  Montague  t.  Espinaeet^  I 
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dence  that  she  all  along  dealt  for  and  as  the  agent  of  her  uoqW 
The  rule  was  rerused.(r/i) 

A  tradesman,  about  to  trust  a  married  woman  for  what  are  not 
necessaries,  and  to  an  extent  beyond  what  her  station  in  life  requires^ 
ought  in  common  prudence  to  inquire  of  the  husband  if  she  has  his 
consent  for  the  order  she  is  giving.(ii) 

A  husband  is  liable  for  necessaries  furnished  to  his  wife  suitable  to 
the  appearance  in  life  he  permits  her  to  assume.  But  if  a  tradesman 
trusts  a  married  woman,  deceived  by  the  false  appearance  she 
assumes,  when  by  cautious  inquiries  he  might  have  ascertained  her 
real  situation,  he  cannot  come  upon  the  husband  beyond  the  extent 
to  which  those  inquiries  would  have  shown  him  -to  be  re8pon8ible.(o) 

If  a  husband  turns  his  wife  out  of  doors,  and  it  is  necessary  for 
her  safety  to  exhibit  articles  of  the  peace  against  him,  hq  is  liable  to 
an  attorney  employed  by  her  for  that  purpose.  Lord  Ellenborougb, 
C.  J.,  said,  '*  The  defendant's  liability  will  depend  upon  the  necessity 
for  exhibiting  articles  of  the  peace  against  him.  If  that  proceeding  was 
uncalled  for,  his  wife  could  not  make  him  liable  for  the  expense 
thereby  incurred.  But  if  she  was  turned  out  of  doors  in  the  manner 
stated,  she  carried  along  with  her  a  credit  for  whatever  her  preserva<» 
tion  and  safety  required ;  she  had  a  right  to  appeal  to  the  law  for  pro- 
tection, and  slie  must  have  the  mean?  of  appealing  eflectually.  She 
might  therefore  charge  her  husband  for  the  necessary  expense  of  that 
proceeding,  as  much  as  for  necessary  food  and  raimeat."(p) 

So  if  a  husband  separated  from  his  wife,  by  his  violent  conduct 
renders  it  necessary  for  her  to  exhibit  articles  of  the  peace  against 
him,  he  is  liable  for  the  expenses  thereby  incurred,  although  he  allows 
her  a  separate  maintenance.(9) 

r  *054  1  ^'^^r^  ^6  ^i^*^»  ill-treated  by  her  husband,  indicts  him 
I-  ^  for  ^assaulting  and  imprisoning  her,  a  party  who  advanc* 

ees  money  for  her  to  the  attorney,  without  which  he  would  not  have 
undertaken  the  prosecution,  cannot  recover  the  amopnt  from  her  bus* 
band  as  money  supplied  to  procure  her  necessaries ;  |he  court  holding 
it  impossible  that,  under  any  circumstances,  a  prosecqtioq  of  the  hust 
band  is  necessary  for  the  wife  within  the  rule  on  the  subject,  inas- 
anuch  as  if  she  apprehends  ill  treatment  from  him  she  may  exhibit 
articles  of  the  peace  against  him.(r) 

The  reasonable  costs  of  proceeding?  at  law  and  in  equity,  instituted 
by  an  attorney  against  the  husband  on  behalf  of  his  wife,  who  had 
been  forced  to  leave  his  house  by  (Extreme  ill  treatment,  were  recor 
yered  in  an  action  on  the  case  against  the  husband,  on  the  ground 
that  the  husband  had  expressly  agreed  to  pay  the  bill  if  reaaoaa? 
bie.(s) 

A  husband,  who  had  separated  from  his  wife,  agreed  that  a  deed 
pf  separation  should  be  prepared  and  executed,  it  was  held  that  tha 
husband  was  not  Uable  for  the  expenses  of  his  wife's  trustee  in  procur- 

Om)  Harvey  ▼.  Norton,  i  Jarist,  43.  (r)  Grindeli  t.  Godmmd,  1  Ad.  4t  £0. 

(«)  3  B.  &  C.  636.  755. 

(•)  WotlAmaR  t.  Wak^ld,  1  Cam|x  120.  (t)  WiUiamt  t.   FowUr,  M*CleL    &,  Y. 

ip)  Shepherd  ▼.  Mackoul  3  Camp.  336.  26S ;  gee  5  Ad.  &  EU.  757. 

(9)  TVirner  t.  Rooke,  3  Perry  Sl  Da?.  994. 


husband's  liability  to  wife's  debts*  39S 

ing  a  counterpart  to  be  prepared  and  executed,  in  the  absence  of  any 
promise  by  him  to  pay  the  expenses.(/) 

In  respect  of  Children  of  the  Wife  by  a  former  Husband,'] — A  man 
who  marries  a  woman  having  children  by  a  former  husband  is  not 
bound  to  maintain  them,(t;)  but  if  he  takes  them  into  his  house,  and 
they  become  part  of  his  family,  he  will  be  deemed  to  stand  in  loco 
parentis,  and  oe  liable  in  a  contract  made  by  his  wife  for  their  edu- 
cation.(u') 

The  father  of  a  bastard  child,  if  he  has  adopted  it  as  his  own, 
though  no  order  of  bastardy  has  been  made  on  him,  is  liable  for  the 
nursing  and  necessaries  furnished  for  its  use.(x) 

The  court  of  chancery  cannot  on  account  of  the  misconduct  of  thd 
wife  provide  for  her  children  out  of  her  separate  property ;  as  the 
wife  cannot  be  compelled  to  maintain  her  children  whilst  her  husband 
is  alive.(y) 

*By  the  poor  law  amendment  act,  4  &  6  Will.  4,  c.  76,  p  ^g- -  ^ 
8.  57,  every  man  who,  after  the    14th  of  August,  1834,  ^  J 

shall  marry  a  woman  having  a  child  or  children  at  the  time  of  such 
marriage,  whether  such  child  or  children  be  legitimate  or  illegitimate, 
shall  be  liable  to  maintain  such  child  or  children  as  a  part  of  his 
family,  and  shall  be  chargeable  with  all  relief,  or  the  cost  price 
thereof,  granted  to  or  on  account  of  such  child  or  children,  until  such 
child  or  children  shall  respectively  attain  the  age  of  sixteen,  or  until 
the  death  of  the  mother  of  such  child  or  children,  and  such  child  or 
children  shall  for  the  purposes  of  that  act  be  deemed  a  part  of  such 
husband's  family  accordingly. 

The  Stat  4  &  6  Will.  4,  c.  76,  s.  71,  enacts  that  every  child  which 
shall  be  born  a  bastard  after  14th  of 'August,  1834,  shall  have  and 
follow  the  settlement  of  the  mother  of  such  child  until  such  child  shall 
attain  the  age  of  sixteen,  or  shall  acquire  a  settlement  in  its  own, 
right,  and  such  mother,  so  long  as  she  shall  be  unmarried  or  a  widow 
shall  be  bound  to  maintain  such  child  as  a  part  of  her  family  until 
such  child  shall  attain  the  age  of  sixteen ;  and  all  relief  granted  to 
such  child  while  under  the  age  of  sixteen  shall  be  considered  as 
granted  to  such  mother ;  provided  always,  that  such  liability  of  such 
mother  as  aforesaid  shall  cease  on  the  marriage  of  such  child,  if  ti 
female. 

On  the  marriage  of  a  widow,  having  children  under  the  age  of  six- 
teen, such  children  do  not  acquire  the  settlement  of  the  second  husband 
by  the  statute  4  &  6  Will.  4,  c.  76,  the  object  of  the  legislature  appear- 
ing to  be  not  so  much  to  keep  the  children  with  the  mother  as  to  make 
the  second  husband  defray  the  expense  of  the  maintenance,  and  for 
that  purpose  the  children  are  declared  part  of  the  family.(z) 

The  putative  father  of  a  bastard  child,  born  before  the  passing  of 
the  statute  4  &  5  Will.  4,  c.  76,  whose  mother  is  married  to  another 


(0  Ladd  T.  Unn,  9  Meet.  &  W.  265.  (v)  In  re  WiOrer,  1  Uoyd  &  G.  398; 

(t>)  Thbb  V.  Htrriwn,  4  T.  R.  118 ;  Copper  Hodgent  ▼.  Hodgent,  1 1  Bligh,  104—107. 

T.  Martin,  4  East,  76.  («)  Rex  v.  InhalntanU  qfWaUham$toWt^S 

(10)  Stone  ▼.  Carr,  3  Eip.  1.  Ad.  dp£U.  301. 
(x)  Heeketh  ▼.  Gowing,  5  Eap.  131. 
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person,  is  no  longer  liable  on  an  order  of  justices  for  the  maintenance 
of  such  child  ;  at  least  while  the  husband  is  competent  to  do  so.(a) 
r  #«T  1  *^  woman,  settled  in  the  parish  of  C^  bore  a  bastard 
L  ^-^^  J  child  before  the  passing  of  statute  4  &  5  WilL  4,  c.  76, 
and  it  was  placed  for  nurture  in  the  parish  of  W.  She  then  married, 
and  lived  with  her  husband  in  the  parish  of  EL.,  the  child  remaining 
in  W.  The  child  becoming  afterwards  chargeable  to  W.  while  under 
the  age  of  sixteen,  was  removed,  by  order  of  the  justices,  to  C.  It 
was  litild  that  the  removal  was  proper,  and  consistent  with  statute  4 
&  5  Will.  4,  c.  70,  8.57.(6) 

Although  a  father  is  under  a  moral  obligation  to  provide  necessa- 
ries for  his  son,  yet  the  father  is  not  legally  liable  to  pay  his  son*s 
debts,  even  for  necessaries,  without  some  promise  express  or  implied  « 
to  do  so,  or  in  those  cases  provided  for  by  stat.  43  Eliz.  c  2,  when 
the  son  is  unable  to  pay  them.(c) 

It  was  said  by  Lord  Eldon  that  if  a  husband,  living  in  a  state  of 
separation  from  his  wife,  sufTers  his  children  to  reside  with  their 
mother,  he  is  liable  to  necessaries  furnished  to  the  children.(</) 

It  is  a  question  not  yet  decided  whether  a  father  who  deserts  his 
legi'.imite  child  be  or  be  not  liable  in  an  action  of  assumpsit  to  any 
one  who  provides  food  and  clothing  for  it;  but  in  order  that  the  law 
should  imply  a  liability  on  the  father  to  repay  another  for  supporting 
bis  child,  it  is  absolutely  necessary  that  desertion  of  the  child  by  the 
father  should  be  proved.  No  such  action  can  be  maintained  if  the 
father  had  reasonable  ground  to  suppose  that  the  child  was  provided 
for. 

Thus  where  it  appeared  that  the  mother  left  the  father  and  lived 
in  adultery,  then  a  child  was  born,  as  to  which  the  father  apparently 
doubted  whether  it  was  his,  and  he  was  going  to  put  it  into  the  Found- 
ling Hospital,  the  grandmother,  not  liking  this,  sent  for  the  child,  and 
said  that  the  father  should  be  put  to  no  expense ;  the  child  was  then 
put  in  her  custody.  Afterwards  the  mother  took  it,  after  which  it 
was  sent  back  again  to  the  grandmother,  and  then  to  the  mother 
r  ^^^^  -.again;  and  *then  it  returned  to  the  grandmother  ;  being 
*-  ^  sent  backwards  and  forwards  according  to  the  caprice  of 

the  mother.  As  far  as  related  to  the  defendant,  the  father,  the  child 
was  still  in  the  custody  of  the  grandmother,  for  he  was  not  proved  tor 
luive  known  that  she  was  not  in  that  custody,  or  that  the  circum- 
.stances  of  cruelty  had  occurred.  The  action  was  brought  by  the. 
grandmother  against  the  father  for  the  board,  lodging,  &c.  of  the^ 
aon.(/) 

(a)  Lang  ▼.  Spietr,  I  Moei.  dt  W.  129;  L»w  v.  Wilkin.  6  Ad.  d&  EU.  718;  1  N.  Si 

Tyr.  St,  Gr.  358.  P.  697.    See  Mortimer  r.  Wrigki,  6  Meee.  Sl 

(6)  Reg.  y.  Inhabiiantt  of  Wendnn,  7  Ad.  W.  4S2, 

&  Ell.  819.  {d)  RawUmo  v.    IVatfyfte,  3  &p.    352. 

(e)  Blaekkum  v.  Mackey,  I  Carr.  &  P.  I  ;  See  ante,  646. 

Fluek  V.   ToUemaehe,  ib.  5;   Mortimer  ▼.  (/)  Urnutan  y.  Neweomem,  4  Ad.  d&  Ell. 

Wright.  Law  Jouru.  9  vol.  N.  S.  158  ;  4  Jpr.  899. 
465.    See  NichoUi  y.  AlUn,  3  C.  dt  P.  36; 
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SECT  IV. OP  THE  LIABILITY  OP  THE  WIPe's  SEPARATE  MAINTENANCE  TO 

DEBTS  CONTRACTED  BY   HER. 

Married  Woman  not  liable  to  be  sued  at  Law  in  respect  of  her  sepa^ 
rate  Property.] — In  the  courts  of  common  law  a  married  woman  can 
in  no  way  be  sued  by  reason  of  her  having  separate  property,  and 
living  apart  from  her  husband.  If  a  wife  who  is  living  apart  from  her 
husband  has  property  secured  to  her  separate  use,  she  ought  to  apply 
it  to  her  support  as  her  occasions  may  require ;  and  if  those  who 
know  her  condition,  instead  of  requiring  immediate  payment  give 
credit  to  her,  they  cannot  sue  her.(fl)  It  has  been  already  stated  that 
a  woman  divorced  a  mensa  et  thoro  for  adultery^  and  living  apart 
from  her  husband  cannot  be  sued  as  a  feme  sole.(i) 

To  a  plea  of  coverture  the  plaintiff  replied  that  the  defendant  was 
separated  from  her  husband,  that  alimony  was  allowed  her  by  the 
ecclesiastical  court  pending  a  suit  there,  which  was  a  sufficient  main* 
tenance,  and  that  she  obtained  credit,  and  made  the  promises  on  her 
own  account  as  a  feme  solo,  and  not  on  the  credit  of  her  husband ; 
on  demurrer  this  replication  was  held  to  be  bad.(c)  The  court  on 
motion  set  aside  a  judgment  on  a  warrant  of  attorney  given  by  a  feme 
covert,  although  she  had  been  divorced  a  mensa  et  thoro.{d)  Where 
a  feme  covert  separated  from  her  husband  by  a  sentence  r  ^^-g  ^ 
♦of  divorce  a  mensa  et  thoro,  was  holden  to  bail  while  an  »■  ^ 

appeal  was  still  pending  against  the  sentence,  the  court,  on  motion* 
ordered  the  bail  bond  to  be  cancelled,  she  filing  a  common  appear-* 
ance.(e) 

The  husband's  residence  abroad  and  a  fortiori  his  temporary 
absence  in  Ireland  or  Scotland  will  not  enable  the  wife  to  bind  nerself 
by  her  own  contracts.  In  an  action  for  goods  sold  and  delivered  the 
defence  was  coverture.  The  defendant's  husband  was  an  English- 
man, who,  about  ten  years  before  the  commencment  of  the  actiont 
had  purchased  the  appointment  of  agent  for  the  English  packets  at 
the  Brill  in  Holland,  and  had  resided  there  ever  since.  During  that 
period  he  became  possessed  of  madder  grounds,  from  the  cultivation  of 
which  he  derived  considerable  profit.  On  the  irruption  of  the  French 
ioto  Holland  in  1795,  his  employment  as  agent  having  ceased,  he  sent 
his  wife,  the  defendant,  with  his  family  to  reside  in  England,  but  be 
remained  in  Holland  to  look  after  his  madder  grounds*  and  with  a 
▼lew  to  recover  his  situation,  in  case  the  intercourse  between  Eng- 
land and  Holland  should  be  re-established.  The  defendant  lived  in 
Norfolk,  and  was  there  considered  to  be  a  married  woman.  The 
plaintiff  had  furnished  her  with  coals,  for  the  value  of  which  the 
action  was  brought,  but  it  was  decided  that  it  could  not  be  sustain- 
ed.(/)  In  an  action  of  trespass  by  the  wife  as  a  feme  sole,  a  plea 
that  the  plaintifl'  was  a  married  woman  was  put  in.    The  husband  in 

(a)  Beard  v.  WM,  9  Bm.  dc  P.  93 ;  Mar-  {d)  FmUkome  t.  Blofuire,  6  Maule  Sl  S, 

•hall  Y.   Hvtton,  8  T.  R.  545;  Murray  t.  73. 

BarUe,  3  M.  &  Keen,  :220.  («)  Hookham  ▼.  Chambert,  3  B   &.  a  99. 

(6)  Lewis  v,Le€^3  B.SiC.fidh  See  ante,  (/)  Martk  ▼.  Hutchinson,^  Bon.  &  P. 

p.  477.  396.    See  Chambers  ▼.  Donaidttm,  9  £«at, 

(c)  EUah  V.  Leigh,  5  T.  R.  679.  471. 
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1805  had  gone  to  America,  leaving  his  wife  destitute,  who  had  ever 
since  lived  separate  from  him,  and  made  contracts  here  and  obtained 
credit  as  a  single  woman  ;  and  for  her  support  had  carried  on  trade 
as  a  feme  sole.  The  court  decided  that  the  plaintiff  could  not  sustain 
the  action.(g-)  To  a  plea  of  coverture  the  plaintiff  replied,  that  the 
defendant's  husband  ''  lived  and  resided  in  Ireland,  and  that  the 
defendant  lived  separate  from  her  husband  as  a  single  woman,  and  as 
such  single  woman  promised,  &c."  the  replication  was  held  bad  on 
general  demurrer,  because  the  terms  of  it  were  perfectly  consistent 
r  ♦«'iQ  1  ^'^^  mere  temporary  absence,  and  they  might  be  *applied 
t-  -I  to  the  case  of  every  man,  who  went  for  a  short  time  to 

live  in  Ireland  or  Scotland,  and  whose  wife  in  the  mean  time  con- 
tracted debts  here.(/i) 

Coverture  being  pleaded  to  a  declaration  in  assumpsit  for  goods 
sold  and  delivered,  plaintiff  replied  that  defendant  was,  at  the  time  of 
the  contract,  separated  from  her  husband  and  living  in  open  adultery, 
that  the  plaintiff  did  not  know  of  the  marriage  or  adultery,  that  the 
defendant,  after  her  husband's  death  and  before  action  brought,  in 
consideration  of  the  premises,  promised  to  pay.  It  was  held  that  no 
consideration  appeared  for  the  promise  in  the  replication,  the  promise 
in  the  declaration  being  altogether  void  ;  and  that  the  replication  was 
a  departure,  the  promise  therein  being  distinct  from  that  alleged  in  the 
declaration. (t)  As  a  married  woman,  living  apart  from  her  husband, 
cannot  make  a  contract  for  the  hire  of  goods,  it  was  held  that  the  pro- 
perty in  the  furniture  of  a  house  which  had  been  let  to  her  remained 
in  the  tradesman  who  supplied  them,  as  against  an  execution  creditor 
of  the  husband.(^) 

When  Married  Woman  will  be  considered  as  Feme  Sole,'] — ^When 
the  husband  is  transported  or  an  alien  enemy,  and  under  an  absolute 
disability  to  come  and  live  here,  the  law  will  make  the  wife  of  such  a 
husband  chargeable  as  a  feme  sole  for  her  debts  and  contracts.(/) 
But  she  is  not  liable  as  a  feme  sole  merely  because  her  husband  is 
an  alien  and  continually  abroad.(m)  A  married  woman,  whose  hus- 
band has  been  transported  for  seven  years,  may  maintain  an  action 
as  a  feme  sole  on  the  ground  of  the  husband  having  abjured  the  realm, 
even  though  the  term  of  transportation  has  expired,  and  if  the  defend- 
ant relies  on  the  fact  that  the  husband  has  returned,  by  which  the  right 
of  action  in  her  sole  capacity  would  be  gone,  the  proof  of  tliat  fact 
lies  on  him.(n) 

r    *660    1      *^^^^^  ^he  husband  had  been  attainted  of  felony,  and 
^  ^  pardoned  on  condition  of  transportation,  and  afterwards 

the  wife  became  entitled  to  some  personal  estate  as  orphan  of  a  free- 


(f)  BoggeU  T.  Frier,  11  Eatt,  301.  a ;  2  Botk  &;  P.  231,  232.   See  ante,  p.  477. 

(A)  Farrer  v.  Countest  of  Granard,  1  Boe.  (m)  Barden  v.  Keverberg^  2  Mcea.  6l  W. 

&  P.  N.  R.  80.  '  61.    See  Kay  ?.  Duche$M  ofPienne,  3  Camp. 

^  (t)  Meyer  i.  Haworth,  8  Ad.  &  £11.  467.  123. 

(A)  Smith  V,  Sheriff' of  MiddUeex,  15  EhbU  (»)  Carrol  t.  Blencow,  4  Eap.  27,  died 

^7.  II    e«st,  303;  Ca  Lilt.   1 33  a.     Farrer  v. 

(/)  CoufUett  of  Portland  ?.  Prodgere,  2  Granard,  1  Bos.  &  P.  N.  R.  80 ;  BoggeU  v. 

Yarn.  104;  Derry  v.  Dueheet  Mazarine,  Ld,  Frier,  \l  Eaut.  301;  Marth  v.  hutchiniom, 

Raym.  147;   Weylcnd^i  cage,  Co.  Utt.  133  2  Bos.  iV:,  P.  226. 
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nian  of  London,  such  personal  estate  was  decreed  to  the  wife  as  to  a 
feme  8c)le.(o) 

Actions  by  Wifein  Husband* s  J^ame.'] — A  feme  covert,  living  apart 
from  her  husband  under  sentence  of  separation,  with  aliinoiiy  allowed 
pendente  lite  in  the  ecclesiastical  court,  having  brought  trespass  in 
the  name  of  her  husband  against  wrong-doers,  for  breaking  and 
entering  her  house  and  tafking  her  goods,  the  court  refused  on  the 
application  of  such  defendants,  to  slay  the  action,  though  supported 
by  an  affidavit  of  the  husband  (who  had  not  released  the  action  nor 
applied  to  be  indemnified  against  the  risk  of  costs)  that  the  action 
was  brought  without  his  auih()rity.(/?)  Where  husband  and  wife 
lived  separate,  and  an  action  was  brought  by  the  wife  for  a  debt  due 
to  herself  in  the  name  of  the  husband  and  wife,  without  the  husband's 
authority,  the  court  on  application  ordered  proceedings  to  be  stayed 
until  an  indemnity  was  given  to  the  husband.  But  on  giving  such 
indemnity,  the  wife  will  be  at  liberty  to  go  on  in  her  husband's 
rtame.(<y)  So  where  an  action  is  brought  (without  the  husband's 
authority)  in  the  name  of  the  husband  and  wife,  for  an  assault  upon 
the  latter,  the  husband  will  be  entitled  to  stay  the  proceedings  until 
he  receives  an  indemnity  against  costs.(r) 

A  married  woman,  in  the  absence  of  her  husband,  will  be  allowed 
to  sue  alone  in  a  testamentary  cause  in  the  ecclesiastical  court  on 
finding  security  for  costs.(s) 

Separate  Estate  in  Equity  liable  to  Wife*s  Debts.] — Although  a  wife 
cannot  at  common  law  be  sued  in  respect  of  her  having  a  separate 
property  and  living  apart  from  her  husband,  yet  such  property  may 
be  reached  in  courts  of  equity  *by  means  of  a  suit  insti-  p  *6ai  t 
tuted  against  her  and  her  trustees.(0      Whenever  it  is  ^  -* 

sought  to  charge  the  separate  estate  of  the  wife,  the  husband  must  be 
made  a  party(M)  as  a  matter  of  f)rm;(M;)  but  the  wife  is  considered 
as  a  feme  sole,  and  must  be  served  with  proce8s,(a:)  and  is  personally 
answerable  for  contempts  in  not  obeying  the  orders  of  the  court,  and 
rtiay  be  committed  to  prison  as  any  other  person.(y)  Where  the  hus- 
band and  wife  are  defendants  in  a  suit,  and  lived  separate,  the  husband 
was  allowed,  on  affidavit  of  the  fact  of  separation,  and  that  he  had 
no  control  or  influence  over  her,  to  put  in  a  ^separate  answer,  and  an 
order  was  made  that  he  should  not  be  liable  to  process  if  she  neglected 
to  answer.(2) 

When  personal  property  is  actually  given  or  settled,  or  is  agreed 
to  be  given  or  settled  to  the  separate  use  of  a  married  woman,  she 

(o)  NewBome  v.  Bowyer,  3  P.  Wms.  37.  (0  Murray  t.  Barlee,  BM.Sl  Keen,  222; 

See  Belknap'§ea$e,  Weijland*»  case,  Co.  Lilt  7  Sim.  194  ;  5  T.  R.  6b2;  LiUia  7.  Airey,  I 

1-33 ;   Wiimut'8  ea»e,  Moore's  R.  851 ;  Port-  Vcs.  jun.  277. 

l^nU  V.  Prodgfr§,  <2  Vern.  104;  Sparrow  v.  (u)  3  Madd.  374. 

Carruthrrs,  2  Bl.  R.  1 197.  (w)  1  Ve».  jun.  278. 

{p)  ikamber$  y.  Donaldton,  9  Eist,  470.  (x)  Jonet  v.   Harris^  9  Ve«.  486.      Seo 

(9)  Morgan  y,  J1ioma8,2C,  Sl  M.S8:J;  2  Bvskell   v.  Bunhell,    1   Sim.  &  Stu.   164; 

Dowl.  P.  C.  332.  Ousden  w  Camphtll,  H  Sim.  5.51. 

•   (f)  Hani8tm  v.  Almond,  4  Dowl.  P.  C.  (y)  Belly,  Hyde,  Prcc.  Ch.  330.    S?ee  2 

321  ;  1  Harr.  Sl  Woll.519.  Vern.  614,  n.;  CarUton  v.  M'Enxie,  10  Vcs. 

(ff)  Suter  V.   Chriitie^  2  Addtms,    1£0.  442. 

Sec  10  Mod.  64.  (z)  Baring  ▼.  Cane,  3  Madd.472. 
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may  dispose  of  it  as  a  feme  sole  to  the  full  extent  of  ber  intereift 
although  no  particular  for/n  to  do  so  is  prescribed  io  the  iostromeDt 
for  the  purpose.(a)  Where  a  wife  joins  with  her  husband  io  a  secu- 
rity, it  is  by  implication  an  execution  of  her  power  to  charge  her 
separate  property.(Z^)  Freeholds  were  conveyed  by  lease  and  release 
to  trustees  to  the  use  of  a  feme  covert,  for  her  separate  use  for  life,  or 
to  the  use  of  such  person  as  she  should  by  writing,  sealed,  &c.  appoint ; 
and  in  default  of  ap))ointment,  in  trust  to  pay  the  rents  to  her,  for  her 
separate  use.  The  husband  and  wife,  by  writing  not  under  seal,  for 
valuable  consideration,  undertook  to  execute  a  mortgage  of  the  pro- 

Cerly  when  required.  The  husband  died  before  any  mortgage  had 
ccn  executed,  the  agreement  was  binding  upon  the  wife  surviving.(o) 
By  a  deed,  which  represented  the  wife  to  have  the  dominion  over  the 
fee  of  an  estate  by  means  of  a  power,  the  wife  appointed  and  the  hus- 
band and  wife  conveyed  the  fee  by  way  of  mortgage.  The  estate 
was  really  settled  to  the  separate  use  of  the  wife  for  life,  with  remain- 
der to  the  husband  for  life,  with  remainders  over.  The  mortgage 
money  was  decreed  to  be  raised  out  of  the  life  estate8.(p) 

It  is  quite  clear  that  a  married  woman  can  render  her  separate  estate 
liable  to  the  payment  of  debts  by  an  express  provision  to  pay  out  of 
her  separate  estate,  as  where  there  was  a  promissory  note  given,  and 
also  a  promise  by  letter  to  pay  out  of  her  separate  estate.(c)  There 
are  also  several  cases  in  which  a  feme  covert,  having  separate  pro- 
perty, has  either  in  respect  of  her  husband's  debt,  or  what  may  be 
called  her  personal  debt,  given  her  bond  or  note,  and  the  court  of 
chancery  has  ordered  the  bond  or  note  to  be  paid  out  of  her  separate 
C8tate.(r/)  Goods  purchased  by  a  married  woman  out  of  the  proceeds 
of  property  settled  to  her  sole  and  separate  use,  may  be  taken  in  exe- 
cution on  a  judgment  against  her  husband.  The  question  reserved  in 
this  coL^e  was,  whether  the  goods  bought  by  the  wife,  and  subse- 
quently taken  in  execution,  should  be  deemed  the  property  of  her  trus- 
tee^}, or  of  the  husband.  The  court  thought  that  they  belonged  to  the 
husband  and  not  to  the  trustees,  the  goods  having  been  bought  by  the 
wife  with  her  own  n\onoy,(g)  Where  property  had  been  settled  on 
marriage  to  the  sole  and  separate  use  of  the  wife,  and  she  and  her 
husband  having  afterwards  separated,  she  invested  money,  saved 
from  her  separate  estate,  in  the  names  of  trustees,  and  appointed  it  by 
will,  and  at  her  death  left  an  additional  sum  undisposed  of,  the  hus- 
band was  entitled  to  it  jure  maritu(h) 

r  ^^^2  1  *^^  ^^y  ^d^it  of  some  doubt  whether  the  liability  of 
••  -I  the  wife's  separate  estate  extends  to  her  general  engage- 

ments, or  is  limited  to' her  express  contracts  in  writing.  In  Stuart  v. 
Lord  Kirkwall,{e)  the  separate  maintenance  settled  upon  the  wife,  oa 
a  separation  from  her  husband,  was  1600/.  a  year.  She  accepted  a 
bill  of  exchange  drawn  upon  her  by  a  milliner  for  389/.  I4j.  6</.  and 

(a)  FeitipLace  v.  Gorget,  1  Ves.  jun.  46;  (d)  Norton  ▼.  TVirtin/Z,  2  P.  Wms.  144; 

3  Br.  C.  C.  8 ;  Peacock  v.  Monk,  2  Veik  ten.  Slandford  v.  Marthall,  2  Atk.  69  ;  ihdme  ▼• 

191.  Tenant,  1  Br.  C.  C.  J6;  Heatley  t.  IJmmm^ 

(/i)  Ifulme  V.  Tenant,  I  Br.  C.  C.  20.  15  Ves.  596 ;  Anon.  18  Ves.  258. 

(0)  Stead  V.  Nel8on,2  Bcav.  245.  ig)  Came  v.  Biice,  8  Dowt.  P.  C.  884. 

{p)  Wainwrigkt   t.   HurdUty,  2  Betv.  {k)  Malone  v.   Kennedy,   3   Jurist,  793, 

•^'  cited  8  Dowl.  P.  C.  885. 

eul/jpin  r.  Clarke,  17  Ves,  365.  ke^  ^  ^^^^.  ^^1 » 
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interest,  which  bill  being  dishonoured  by  the  wife,  a  suit  was  instituted 
for  payment  of  the  debt,  not  only  out  of  the  money  then  due  in  the 
hands  of  her  trustees,  in  respect  of  her  separate  maintenance,  but  also 
out  of  future  accruing  payments,  and  for  an  injunction  to  restrain 
the  trustees  from  pnying  any  more  of  the  annuity  to  the  wife.  The 
facts  of  the  case  being  admitted  by  the  answers,  the  only  question 
was  whether  the  wife  could  affect  her  separate  estate  by  accepting  a 
bill  of  exchange.  Sir  John  Leach,  V.  C.  decreed  according  to  the 
prayer  of  the  bill,  and  said  that  he  had  occasion  to  consider  this  doc- 
trine in  the  case  of  Grenily  v.  JVobiefif)  and  that  he  then  was  of 
opinion  that  a  feme  covert,  being  incapable  of  contract,  the  court  of 
chancery  could  not  subject  her  separate  property  to  general  demands  ; 
but  that  as  incident  to  the  power  of  enjoyment  of  separate  property, 
she  had  a  power  to  appoint  it,  and  that  the  court  would  consider  a  secu- 
rity executed  by  her  as  an  appointment  pro  tanto  of  her  separate 
estate.  Lord  Brougham,  C.  however  said,  that  he  could  perceive  no 
reason  for  drawing  any  such  distinction  as  to  the  effect  of  any  dealing 
whereby  a  general  engagement  only  is  raised,  that  is,  where  the  wife 
becomes  indebted  without  executing  any  written  instrument,  and  inti- 
mated an  opinion  that  the  separate  estate  of  a  feme  covert  is  liable  in 
equity  to  her  general  engagements  as  well  upon  an  implied  undertak- 
ing as  by  a  written  obligation.  **  If  (said  his  lordship)  in  respect  of 
her  separate  estate,  the  wife  is  in  equity  taken  as  a  feme  sole,  and 
can  charge  it  by  instruments  absolutely  void  at  law,  can  there  be 
any  reason  for  holding  that  her  liability,  or  more  properly  her  power 
of  affecting  the  separate  estate,  shall  only  be  exercised  by  a  written 
instrument  ?  Where  a  married  woman,  having  separate  estate  and 
Jiving  *apart  from  her  husband,  employed  a  solicitor  in  r  ^nao  i 
various  transactions,  and  promised  by  letters  to  pay  him,  ^  J 

but  without  referring  to  her  separate  estate,  it  was  held  that  her  sepa- 
rate estate  was  liable  to  the  payment  of  the  solicitor's  bill  of  costs,  a 
retainer  in  writing  implying  a  promise  to  pay  whatever  should  be 
reasonably  and  lawfully  demanded  by  the  solicitor  acting  under  that 
retainer.(g)  Sir  L.  Shadwell,  V.  C,  who  first  decided  the  case  in 
favour  of  the  solicitor,  drew  a  distinction  between  an  express  promise 
to  pay  by  a  married  woman,  which  will  bind  her  separate  estate, 
although  that  estate  is  not  named,  and  an  implied  assumpsit,  by  which 
that  estate  is  not  considered  liable  to  her  general  debts.(/i) 

It  has  sometimes  been  contended  that  the  wife  cannot  alien  by  anti- 
cipation the  funds  settled  upon  her  by  her  husband  on  a  separation, 
whilst  others  hold  that  there  is  no  difference  between  this  case  and 
that  of  an  ordinary  limitation  of  property  to  her  separate  use.(t)  Th© 
^ase  of  Hyde  v.  Price\k)  has  been  supposed  to  establish  that  she  can- 
not dispose  of  such  a  provision,  except  as  it  becomes  due.  In  that  case 
the  husband  and  wife  having  agreed  to  live  separate,  he  executed  a 
deed  of  separation,  in  which  he  covenanted  with  a  trustee  to  pay  a 
certain  allowance  for  the  support  and  maintenance  of  his  wife  during 
the  joint  lives  of  the  husband  and  wife.     The  wife,  whilst  living  frofm 


(/)  3  Madd.  79.  (t)  2  Roper  on  Huslwnd  and  Wile,  301 ; 

ii)  Murray  ▼.  SarUe^S  Mylne  &  K.  309.    Clancy,  383,  3d  ed. 
(A)  Murray  v.  BarUe,  4  Sim.  91.  (Ar)  3  Vet.  437. 
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■her  husband,  joined  with  her  son  in  executing  a  bond  and  warrant  of 
attorney  for  securing  an  annuity  to  the  plaintiff,  who  filed  a  bill  pray- 
ing an  account  of  the  dividends,  in  respect  of  certain  bank  annuities, 
which  had  been  vested  in  the  hands  of  trustees,  as  the  fund  for  the 
:payment  of  the  maintenance,  and  that  the  fund  might  be  transferred 
to  the  accountant  general,  and  that  what  should  be  found  due  to  the 
plaintiff,  and  the  future  payments  from  time  to  time,  mi^ht  be  paid  out 
of  the  dividends  and  interest  of  the  said  stock.  Arden,  M.  TL  dis- 
missed the  bill  so  far  as  it  sought  payment  of  the  annuity  out  of  the 
fund  during  the  life  of  the  wife,  giving  it  as  his  opinion,  **  that  the 
iscparate  maintenance  was  not  property  she  was  entitled  to  for  her  sole 
T  *fi64  1  ^^^  ^separate  use ;  that  there  was  a  special  trust  upon 
X  -I  it ;  that  she  had  no  dominion  over  it ;  that  her  grant  was 

in  defiance  of  the  deed,  and  therefore  could  not  be  enforced  in  a  court 
of  equity."  And  he  said  that  he  was  to  construe  the  deed  and  to  say 
•whether  the  husband  did  intend  that  his  wife  should  have  dominion 
over  the  fund,  and  that  he  was  clearly  of  opinion  he  did  not.  The 
power  of  alienation  seems  to  have  been  denied  in  this  case  on  the 
ffround  of  the  deed  pointing  to  a  personal  enjoyment.  Where  it  is 
intended  that  the  wife  shall  not  dispose  of  the  interest,  an  expressclause 
should  be  inserted  that  she  shall  not  sell,  mortgage,  charge,  orotherwise 
dispose  of  the  same  in  the  way  of  anticipation. (/)  In  the  absence  of 
such  a  restriction,  it  should  seem  that  there  is  no  difference  between 
separate  maintenance  and  any  other  separate  estate  of  the  wife.  la 
a  recent  case  Lord  Abinger,  C.  B.  is  reported  to  have  said,  "  if  this 
were  res  integra,  I  should  say  that,  unless  separate  estate  arose  from 
circumstances  in  which  separation  was  not  contemplated,  it  ought  not 
to  be  made  the  subject  of  charge  by  the  wife ;  and  for  this  reason, 
that  a  settlement  of  property  to  her  separate  use  before  marriage, 
and  a  settlement  for  her  separate  maintenance  after  marriage,  under 
a  deed  of  separation,  are  made  with  altogether  difierent  objects.  At 
law,  where  the  wife  has  separate  property  settled  upon  her  before 
marriage,  the  maintenance  not  being  the  immediate  or  exclusive 
object  of  this  provision,  he  is  equally  bound  to  maintain  her  as  if  she 
had  no  such  property.  All  the  obligations  to  which  the  wife  may 
expose  the  husband  are  as  strong  in  that  case  as  in  any  other;  and 

Eropf  that  she  had  separate  estate  would  be  no  answer  to  an  action 
rought  against  him  on  her  account.  But  where,  after  the  marriage, 
a  fund  is  created,  and  a  covenant  entered  into  for  the  separate  main- 
tenance of  the  wife,  it  is  nothing  more  than  a  declaration  by  the  hus^ 
band,  that  though  he  is  bound  to  maintain  her,  he  means  to  do  so 
separately.  Instead  of  receiving  her  in  his  own  house,  he  says  he 
will  maintain  her  in  another,  and  that  he  expects  her  friends  will  see 
that  he  is  not  burdened  with  any  other  debts  on  her  account.    Now 

r  ♦665  1  ^^®  o'^j^^'t  of  such  a  ♦provision  is,  in  my  opinion,  sim- 
*-  J  ply  that  of  the  wife's  maintenance,  and  not  that  she  may 

be  able  to  raise  money  upon  it.  I  fear,  however,  that  I  cannot  act 
upon  this  distinction,  however  just  I  may  deem  it,  after  tlie  cases  have 
gone  so  great  a  length  in  giving  effect  to  deeds  of  separation."  These 
observations  were  made  in  a  case  where  A.  by  a  deed  Df  separation 

(Z)  TVftUctt^.  Armtlroiig,\^i«»UK\-^V 
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covenanted  with  a  trustee  that  he  would  pay  to  his  wife  or  to  the 
trustee,  for  her  separate  use,  an  annuity  during  the  separation ;  and 
by  the  same  deed  A.  assigned  leaseholds  to  the  trustee  to  secure  pay- 
ment of  the  annuity.  A.  regularly  paid  the  annuity  to  his  wife, 
without  the  intervention  of  the  trustee.  Afterwards  the  wife,  on  the 
faith  of  this  separate  property,  borrowed  money  of  B.,  who  filed  his 
bill  against  the  husband  and  wife  (without  making  the  trustee  a  party) 
for  payment  of  his  debt  out  of  the  annuity.  The  husband  then  filed 
his  bill  against  the  trustee  and  B. ;  and  the  wife  stating  that  B.  had 
filed  his  bill  against  him,  and  also  that  the  trustee  threatened  to  dis- 
train for  the  arrears  of  the  annuity;  and  praying  to  be  at  liberty  to 
pay  the  arrears  into  court,  and  to  be  indemnified  against  the  costs  of 
B.'s  suit :  it  was  held  upon  demurrer  that  this  bill  was  not  sustainable, 
either  as  a  bill  quia  timet  in  regard  to  the  costs  of  B.'s  suit,  or  as  a 
bill  of  interpleader;  inasmuch  as  B.'s  suit,  in  its  then  existing  frame, 
was  not  sustainable  against  A.(m) 

Although  the  creditor  has  a  right  to  proceed  against  the  separate 
maintenance  of  the  wife,  and  against  the  husband  as  allowing  it  to 
her,  yet  if  with  a  knowledge  of  her  separate  allowance  he  gives  her 
credit  beyond  its  extent,  he  cannot  recover  the  difference  from  the 
husband.  Thus  where  the  wife,  who  was  entitled  under  articles  of 
separation  from  her  husband  to  80/.  per  annum,  went  to  lodge  with 
the  plaintiff,  with  whom  shecontinued  for  eight  years,  when  she  became 
a  lunatic,  u'ponjwhich  her  husband  took  her  away,  and  placed  her  in 
a  proper  situation  at  40/.  a  year.  The  bill  was  filed  for  an  account  of 
what  was  due  to  the  plaintiff  for  lodging  and  other  necessaries,  and  to 
have  a  receiver  appointed  of  the  profits  of  the  *wife's  r  *:qqq  1 
separate  maintenance,  and  to  be  paid  her  demand  out  of^  -* 

them  with  costs,  and  for  an  injunction  to  prevent  any  conveyance  of 
her  estate.  The  demand  of  the  plaintiff  exceeded  the  amount  of  the 
allowance,  and  the  bill  was  dismissed ;  the  lord  chancellor  saying, 
'*  that  upon  the  question  whether  the  creditor  has  a  right  against  the 
separate  estate  of  a  wife,  and  against  the  husband  as  allowing  it  to  heri 
my  opinion  is,  that  prima  facie  a  creditor  has  such  a  right.  The  ques- 
tion here  is  whether  the  plaintiff  did  not  advance  to  her  wantonly ;  for 
she  appears  to  have  been  a  very  weak  woman  always.  In  point  of 
equity,  as  far  as  the  separate  maintenance  goes,  her  creditors  have  a 
right  to  be  paid  in  equity,  though  in  point  of  law  she  is  not  otherwise 
a  feme  sole.  She  contracted  the  debt  while  in  possession  of  80/.  a 
year.  Her  husband  withdrawing  the  contract  afterwards  may  be  a 
more  difficult  point.  Her  bond  will  operate  as  a  confession  of  her 
debt,  supposing  her  at  the  time  clear  enough  to  confess  it,  if  to  no 
other  effect  But  it  is  out  of  all  right  to  go  upon  the  husband  beyond 
her  separate  allowance,  where  the  plaintiff  knowing  she  had  a  sepa- 
rate allowance  from  her  husband,  suffered  her  to  run  in  debt  beyond 
that.  She  cannot  possibly  go  beyond  it.  The  husband  is  more  a 
formal  party  than  any  thing  else,  for  the  plaintiff  really  goes  against 
the  wife  in  respect  of  her  separate  estate."(n) 

A  trustee  for  a  married  woman,  having  received  a  notice  of  A 

(m)  Palmer  ?.  Frafer,  3  Y.  &  CoU.  491.        (n)  LiUia  ? .  Airey,  1  Ves.  jun.  277. 
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charge  executed  by  her  on  her  separate  estate*  was  held  pcrsonaBjr 
liable  for  payments  afterwards  made  to  her ;  and  Ihatnolwilhslanding 
the  validity  of  the  charge  was  disputed  by  her,  and  no  application  had 
been  made  for  tin  injunction.(o) 


r      *fl67      1  *8ECT.  V. OF  THE  WIFe's  BEHEDIES  AGAINST  THE  HUSBANO 

*-  ^  WHEN  MOLESTED  BT  HIM  DURING  SEPARATION. 

Husband's  Authority  over  his  Wife.] — By  the  law  of  religion,  and 
the  law  of  this  country,  the  husband  is  entrusted  with  authority  over 
his  wife.(p)  So,  generally,  the  husband  has  a  right  to  the  custody  of 
the  person  of  his  wife,  but  he  is  not  justified  in  obtaining  it  by  illegal 
means,  as  by  force.{7)  The  husband  has,  however,  by  law,  power 
over  his  wife  to  keep  her  by  force  within  the  bounds  of  duty .(r)  The 
husband  also  by  the  old  law  might  give  his  wife  moderate  correction. 
But  this  power  of  correction  was  confined  within  reasonable  bounds 
and  the  nusband  was  prohibited  from  using  any  violence  to  his  wife, 
aliter  quam  ad  virum,  ex  causSt  regiminis  et  castigationis  uxoris  sua, 
Kcite  et  rationahiliter  pertinet.(s)  But  Blackstone(0  observes,  that  in 
the  politer  reign  of  Charles  the  Second,  this  power  of  correction  began 
to  be  doubted,(ii)  and  a  wife  may  now  have  securitv  of  the  peace 
against  her  husband,  or  in  return  a  husband  against  his  wife.  The 
coercive  power  which  the  husband  has  over  his  wife  does  not  extend 
to  confine  her;  for  by  the  law  of  England  she  is  entitled  to  all  rea«> 
sonable  liberty  if  her  behaviour  be  not  very  bad;  but  where  the  wife 
will  make  an  undue  use  of  her  liberty  either  by  squandering  away  the 
husband's  estate,  or  going  into  lewd  company,  the  husband,  in  order 
to  preserve  his  honour  and  estate,  may  lay  such  a  wife  under  a 
restraint.(tr)  It  has  been  said  that  the  husband  has  in  consequence  of 
his  marriage  a  right  to  the  custody  of  his  wife ;  and  whoever  detains 
her  from  him  violates  that  right,  and  he  has  a  right  to  seize  her 
wherever  he  finds  her  (x) 

r  tnng  -I  In  a  recent  case,  it  was  held  that  the  husband,  in  order 
^  -'to  ^^prevent  his  wife  from  eloping,  has  a  right  to  confine 

her  in  his  own  dwelling-house,  and  rest  rain  her  from  her  liberty  for  an 
indefinite  time,  using  no  cruelty,  nor  imposing  any  hardship  or  unne* 
cessary  restraint  on  his  part,  and  on  her's  there  being  no  reason  from 
her  past  conduct  to  apprehend  that  she  will  avail  herself  of  her  absence 
from  his  control,  to  injure  either  his  honour  or  his  property.  Bv  the 
return  to  the  writ  oi  habeas  corpus,  which  was  obtained  on  behalf  of 
the  wife,  it  appeared  that  the  purties  lived  together  for  about  three 
years  immediately  after  their  marriage,  on  terms  of  apparent  aflection, 

(o)  Hodgson  V.  Hodg99n^  3  Keen, 704.  tunties Uiiit  he  do  not  beat  her,  nor  eril  ii^ 

(  f )  1  Ha^|r.  Cons.  K.  363.  tnat  tit^r,  and  tor  lo  govern,  role  and  chaatiae 

(9)  10  Vea.  62  her  reawnubly.     Fiia.  N.  6.^238,939;  aee 

(r)  Bac.  Ahr.   Biron   and    Feme,  (B.);  ib.  tH),  F.;  ace  {kwI,  p.  671. 

CroiDp(.2a  J36;  llcU.  14!l.  (n  I  Bi.  Cf.inui.  445. 

(a;  1  BI.  Comm.  444.     And  if  the  wife  be  (v)  I  Sid.  11.^  IJ6;  ^  Keb.433. 

in  fear  or  doubt  ot  her  huahand,  Uiat  be  will  (to)  lA9ter*9  C«ff,  tf  Mod.  VS ;  1  Sir.  47d. 

beat  or  kill  her,  &.c.,  alic  lua^  aue  a  tmpptkm-  {z)  Hex  v.  Mntd^  2  Ken.  3721;  aee  10  Vok 

pi/  in  Chancery  agitinal  her  huaOiiiid,  lu  &ud  Q^ 
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and  had  two  children;  that  in  May,  1836,  without  any  imputation  of 
immoralityi  coldness,  or  cruelly  on  the  part  of  the  husband,  the  wife 
withdrew  herself  and  offspring  from  his  house  and  protection,  and  had 
resided  away  from  him  against  his  will  for  nearly  four  years,  durins 
all  or  the  greater  part  of  which  lime  her  place  of  residence  in  Ireland 
and  Prance  had  been  unknown  to  him.  It  further  appeared  that  she 
had  been  induced  to  return  to  this  country,  and  placed  in  her  bus* 
band's  power  by  a  stratagem  only;  and  that  sne  had  repeatedly 
asserted  (and  she  still  avowed  the  same  intention)  that  whenever  she 
had  it  in  her  power  she  would  again  run  away  from  him,  and  that  he 
should  never  see  or  hear  of  her  again.  But  on  the  other  side  it 
appeared  that  the  wife  left  her  husband  either  with  her  mother,  a 
widow,  who  had  been  living  with  them,  or  immediately  went  to  her; 
that  she  had  resided  under  her  roof,  and  that  there  was  nothing  in  the 
return  to  justify  the  slightest  imputation  on  her  honour  beyond  having 
appeared  at  masked  bulls,  unprotected  by  the  presence  and  without 
the  permission  of  her  husband.  The  court  was  of  opinion  that  the 
wife  must  be  restored  to  her  husband,  as  the  restraint  imposed  upoa 
her  arose  from  her  own  breach  of  duty;  but  that  the  moment  such 
restraint  became  unnecessary  for  keeping  her  in  the  path  of  duty,  it 
would  become  illegal,  and  she  would  be  entitled  to  claim  the  protec* 
tion  of  the  court.(y) 

The  court  will  not  grant  a  writ  of  habeas  corpus^  unless  there  dis* 
tinctly  appears  to  be  some  improper  restraint  on  the  personal  liberty 
of  the  party  desired  to  be  brought  up.  ♦Therefore  the  r  ^g^g  ^ 
court  would  not  grant  such  a  writ  to  bring  up  the  body  of  ^  ^ 

a  married  woman  on  an  affidavit  that  she  was  desirous  of  disposing 
of  her  separate  property,  and  that  her  husband  would  not  admit  the 
necessary  parties  to  see'  her,  and  that  she  was  confined  by  illness,  and 
not  likely  to  live  long;  nor  would  they  under  such  circumstances 
grant  a  rule  to  show  cause  why  the  necessary  parties  should  not  be 
admitted  to  see  her,  for  if  there  be  no  restraint  of  personal  liberty  the 
matter  is  only  cognizable  in  a  court  of  equity.(z) 

In  cases  of  unreasonable  or  improper  confinement  by  the  husband, 
the  courts  will  relieve  the  wife  on  habeas  corpus.(a)  Where  the  wife 
was  brought  up  upon  the  return  of  a  habeas  carpust  directed  to  her 
mother  and  uncle,  which  had  issued  on  her  husband's  application*,  it 
appeared  that  the  wife  had  been  very  ill  used  by  her  husband,  and  fled 
from  him  to  the  defendants  for  security  and  protection,  and  swore  the 

Kcacc  against  him.  The  court  refused  to  order  her  to  be  delivered  to 
er  husband,  and  told  her  **  she  was  at  liberty  to  go  where  she  thought 
proper,"  and  oflercd  her  the  assistance  of  an  othcer  of  the  court  to 
secure  her  from  any  insult  in  returning  to  her  friends.(6) 

Husb'iniTs  Right  to  control  Wife  waived  by  Articles  of  Sepatyttion.} 
— If  the  husband,  after  articles  of  separation  between  him  and  his  wife, 
confine  her,  she  may  obtain  her  liberty  by  means  of  a  writ  of  habeas 
corpus.(c)    The  husband  may  waive  liis  right  to  the  custody  of  his 

(y)  iff  re  Cochrane,  'A  Jariit,  534.  ton,  3  Rarr.  1 1 15. 

(«)  Rrx  V.  MUtdUtom,  I  ChiUy's  R.  654 ;        («)  ijord  Perrert't  cam,  I  Borr.  634. 
BK  Cote  of  HoUenM  Veamt,  13  EaM,  195;        (6)  Oregoty'B  e«#e,   4   Burr.   1991;  MS 

Aiwood  V.  illapAcd,  PrcCli.  4tf9;  Bridie.  Ind.  Lord  FerrertB  Mfe,  I  Barr.  634. 
Biirou  uud  Feme,  9,  •.  264 ;  Ke*  v.  Turling.       (e)  Lord  Vamt'o  ca«e,  13  EtM^  172,  n. 
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wife  by  articles  of  separation  ;(rf)  and  his  covenant  to  let  her  live  sepa- 
rate, and  not  to  molest  her,  will  be  a  renunciation  of  his  marital  right 
to  seize  her ;  and  his  attempting  to  do  so,  after  entering  into  such  arti- 
cles, or  after  a  suit  instituted  by  her  against  him  in  the  spiritual  court 
for  a  divorce,  is  a  breach  of  the  peace.(c)  In  Lister's  casCfif)  the 
husband,  during  separation  from  his  wife  by  their  i^utual  agreement, 
r  *r70  1  ^^^^^^  ^^^  ^y  f<>rceand  'carried  her  home,  in  order  to  com- 
1-  J  pel  her  to  live  with  him  contrary  to  the  articles  entered 

into  upon  their  agreement  to  live  apart.  To  regain  her  freedom,  the 
wife  sued  out  a  habeas  corpus,  and  the  Court  of  King^s  Bench  gave 
her  liberty  on  the  ground  that  she  and  her  husband  had  separated  by 
consent  and  under  articles  to  live  apart  So  where  the  parties  were 
under  an  agreement  to  live  separate,  and  the  husband  seized  his  wife 
by  force,  and  confined  her  eleven  days,  and  he  threatened  to  seize  her 
again,  and  cause  her  to  be  brought  home  dead  or  alive,  it  was  held, 
that  there  appeared  to  be  a  reasonable  foundation  for  requiring  sure- 
ties of  the  peace  against  him.(^)  In  another  case,(A)  the  husband 
covenanted  never  to  disturb  his  wife,  nor  any  person  with  whom  she 
should  live.  The  separation  took  place,  and  he,  in  order  to  have  an 
opportunity  of  seizing  her  by  force,  or  for  some  bad  purpose,  sued  out 
a  habeas  corpus  to  bring  up  her  body.  The  court  held  that  the  agree- 
ment was  a  formal  renunciation  by  the  husband  of  his  marital  right 
either  to  seize  the  wife,  or  to  force  her  to  live  with  him;  that  any 
attempt  by  him  to  seize  her  would  be  a  breach  of  the  peace;  and  that 
if  such  an  attempt  were  made  on  her  return  home  from  the  court  it 
would  be  a  contempt,  and  the  court  told  her  she  was  at  liberty.  So 
where  the  husband  applied  for  a  habeas  corpus  to  bring  up  the  body  of 
his  wife,  upon  a  question  as  to  the  validity  of  the  return,  Buller,  J., 
said, ''  If  this  case  turn  out  upon  a  further  investigation  to  be  like  that 
in  Burrow,(t)  I  am  strongly  inclined  to  think  this  Would  be  an  answer 
to  the  writ."(^0  Upon  a  similar  application  made  by  the  husband  for 
this  writ,  the  answer  given  upon  ine  return  of  it  was,  that  the  wife 
bein^  entitled  to  considerable  property  to  her  separate  use,  she  and 
her  husband  agreed  to  live  apart  under  articles  of  separation,  by 
which,  in  consideration  of  3000/.,  he  was  to  resign  all  interest  in  her 
property ;  but  that  he  afterwards  seized  and  confined  her.  Lord  Ken- 
yon  said,  "  that  unless  the  wife  had  done  something  notoriously  to 
destroy  the  articles,  it  was  settled  that  the  husband  had  renounced  all 
r  #Q^,  -1  right  to  her,  that  he  had  ♦no  claim  after  the  articles  of 
y  -"  separation.     The  court,  therefore,  told  her  that  she  was  at 

liberty,  and  if  she  were  apprehensive  of  violence,  she  might  have  an 
otficer  of  the  court  to  protect  her.(/) 

If  a  husband,  by  a  deed  of  separation  executed  by  himself,  but  not 
executed  by  either  of  the  trustees,  give  his  wife  license  to  live  where 
she  pleases,  he  is  not  justified  in  entering  the  house  of  a  third  person 
to  reclaim  his  wife  as  being  improperly  harboured  there ;  and  the 
husband,  before  doing  so,  should  at  least  have  given  distinct jnotice  to 

(d)  Rex  V.  Mead,  2  Ken  280.  (i)  Rex  v.  Mead. 

(«)  See  ante,  pp.  6(ki— 631.  {k)  Bex  v.  Winton,  5  T.  R.  91. 

(/)  1  Str.  477 ;  13  Bast,  173,  n.  (/}  liex  ▼.  Edgur,  Rep.  R  R.  temp.  Lord 

(aO  Lord  Vane't  eate,  13  Ensl,  171,  n.  Hardwicke,  by  Ridg.  15S,  n. 

W  Rex  r.  Meud,  1  Burr.  542. 
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the  third  person,  that  as  far  as  by  law  he  could  he  revoked  the  license. 
In  an  action  of  trespass,  with  a  plea  ofjusiificniion  that  the  defendant 
entered  the  plaintiflf^s  house  to  reclaim  his  wife,  who  was  wrongfully 
harboured  there,  a  deed  of  separation  of  the  defendant  and  his  wife  is 
admissible  in  evidence,  if  executed  by  the  defendant,  although  not 
executed  by  either  of  the  trusiees.(w) 

Writ  of  Supplicavit'] — A  wife  may  obtain  a  suppHcavit  in  the  court 
of  chancery  against  her  husband  for  the  purpose  of  compelling  him  to 
find  sureties  not  to  beat  or  evil  entreat  her,  aliier  quam  causa  regiminis 
el  casttgationi8.(n)  A  supplicaini  is  a  writ  gn»unded  upon  the  statute 
1  Edw.  HI.  c.  16,  and  directed  out  of  chancery  to  the  sheriff  and  some 
justices  of  the  peace  iij  the  county,  or  to  one  or  more  justices,  without 
the  sheriflT,  for  the  taking  of  the  surety  of  such  an  one  as  it  is  prayed 
against,  thai  he  should  keep  the  peace.(o)  By  an  order  of  the  court  of 
chancery,  no  supplicavit  for  the  good  behaviour  shall  be  gramed,  but 
upon  articles  grounded  upon  the  oath  of  two,  at  the  least,  or  certificate 
of  any  one  justice  of  assize,  or  two  justices  of  the  peace,  with  affidavit 
that  it  is  their  hands,  or  by  order  of  chancery,  or  other  of  the  king's 
courts.(/))  By  statute  21  James  I.  c.  8,  s.  1,  it  is  enacted.  That  all 
process  of  the  peace  or  good  behaviour,  to  l>e  granted  out  of  the  courts 
of  chancery  and  King's  Bench,  or  either  of  them,  against  any  person 
or  persons  whatsoever,  shall  be  void,  unless  such  process  shall  be  so 
granted,  upon  motion  ♦first  made  before  the  judge  or  r  ^^^^o  i 
judges   of  the  same  courts  respectively,  sitting  in  open  ^  ■■ 

court,  and  upon  declaration  in  writing,  upon  their  corporal  oaths,  te 
be  then  exhibited  unto  them,  by  the  parties,  which  shall  desire  such 
process,  of  the  causes  for  which  such  process  shall  be  granted  or 
awarded,  by  or  out  of  any  of  the  said  courts  respectively,  and  unless 
that  such  motion  and  declaration  be  mentioned,  to  be  made  upon  the 
back  of  the  writ ;  the  said  writings  there  to  be  entered  and  remain  of 
Tecord  :  and  if  it  shall  afterwards  appear  unto  the  said  courts,  or  either 
of  them  respectively,  that  the  causes  expressed  in  such  writing,  or  any 
of  them,  be  untrue;  then  the  judge  or  judges  of  the  said  courts,  or 
either  of  them  respectively,  may  award  such  costs  and  damages  unto 
the  parties  grieved,  as  they  shall  think  fit,  and  commit  the  offender 
until  payment  thereof. 

Before  a  supplicavit  is  granted,  the  party  who  demands  It  must 
make  an  affidavit  before  a  master  in  chancery,  that  he  does  not  pray 
it  out  of  malice.(^)  And  upon  such  affidavit  the  master  will  make 
his  warrant,  upon  which  one  of  the  clerks  of  the  office  may  immedi- 
ately have  a  supplicaviL{r) 

If  the  offender  be  ordered  to  give  security  for  his  good  behaviour, 
he  must  do  it  with  sureties  by  recognizance  before  a  master,  who 
must  be  in  the  commission  of  the  peace.  If  he  beats  or  assaults  the 
party  a  second  time  the  court  will  order  the  recognizance  to  be  put 
in  suit,  and  permit  the  party  to  recover  the  penalty,  but  the  recogni- 
zance  is  never  enforced  but  by  leave  of  the  court. (s) 

(m)  Lewis  ▼.  Pontford,  8  Car.  &,  P.  667.         (9)  Fitz.  N.  B.  79,11.;  ne  Heyn^a  cam, 

(«■)  Fitz.  N.  a  338, 939;  iIk  80.  ¥.;  uit«,  9  Ves.  &  B.  189;  poal,  p. 
p.  667  :  13  East,  179,  n.  (r)  Coin.  Dig.  Chancerj,  (4  R.) 

(0)  Terms  of  the  Law,  SupplictTit,  Fitz.        («)   Hurrboo*!   Chanoeiy  bj   Newlaiid,  i 

N.  B.  79,  G.  S63L 

ip)  BeMtoeB^B  Orden,  93, 
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The  court  can  only  bind  the  husband  to  good  beharioor,  and  not 
remove  the  wife  from  him.(0  The  obtaining  a  suppficaeil  does  not 
justify  the  wife's  elopement,  for  it  is  granted  on  the  supposition  that 
they  are  to  live  together.(u)  In  Head  v.  Head(w)  a  writ  of  smpflica^ 
vit  was  issued  upon  the  threat  of  the  husband  to  take  his  wife  to  a 
madhouse;  and  it  would  seem  that  in  all  cases  where  the  wife  is 
enlitled  at  law  to  security  against  her  husband's  ill-treatment  or 
r  ♦fi'?^  1  ^'^''^^^^  ^^  *injury  to  her  person,  she  is  equally  entitled  to 
*-  ■*  the  writ  of  supplicavii  in  chancery  when  living  apart 

from  him  under  articles  of  separation,  if  she  has  a  good  reason  to  ht 
afraid  lor  her  own  safety;  but  a  reasonable  foundation  must  appear 
upon  the  face  of  the  articles  filed  for  the  writ  of  apprehension  of 
serious  personal  danger,  and  so  it  is  at  law.(i)  To  ground  the  writ 
the  articles  should  not  be  in  general  forms,  as  ^*fearing^^^  *•  being 
threatened,  ^c.,*'  but  some  fact  must  be  shown  on  which  the  fear  is 
grounded.(y) 

In  some  cases  the  writ  has  been  refused,  and  the  party  aggrieved 
directed  to  apply  to  the  justices  of  the  peace.(z) 

A  supplicavit  has  often  been  granted  by  the  court  upon  articles 
filed  on  oath  of  assault  and  battery,  and  that  the  complainant  goes  in 
fear  of  her  life.(a)  It  has  also  been  granted  upon  information  to  the 
court  of  ill-behaviour.(6) 

Formerly  the  articles  must  have  been  filed  on  oath,  an  afl&rmation 
was  not  suflicient.(c)  But  it  is  presumed  that  the  rule  is  now  diflfer- 
ent,  since  the  stat.  9  Geo.  IV.  c.  32,  which  allows  Quakers  and 
Moravians,  when  required  to  give  evidence  in  any  case  whatsoever, 
criminal  or  civil,  to  make  their  solemn  affirmation  or  declaration, 
which  is  to  be  of  the  same  force  and  eflfect  as  an  oath.  By  3  &  4 
Will.  IV.  c.  49,  Quakers  and  Moravians  are  permitted  to  make  an 
'affirmation  or  declarntion  instead  of  an  oath  in  all  cases  where  an 
oath  is  required  by  law.  By  3  &  4  Will.  IV.  c.  82,  a  similar  provi- 
sion is  made  with  respect  to  the  religious  sect  called  Separatists. 

Amount  of  Security  required.'] — Under  a  writ  of  tupplicavit  on 
articles  of  the  peace  exhibited  by  a  wife  against  her  husband,  the 
security  is  not  in  the  first  instance  to  be  to  an  amount  unreasonable 
with  reference  to  his  circumstances,  but  liberty  will  be  given  to  apply 
again  in  case  of  a  repetition  of  ill  conduct.(£/)  Sometimes  the  secu- 
rity is  reduced  on  affidavit  that  the  amount  required  is  too  large  with 

r  ♦074  1  '"®'®''®"^c  ^^  *^^^®  circumstances  of  the  party.(e)  In  Dob- 
■'  J  byn^s  case(f)  the  articles  exhibited  by  the  wife  stated 

personal  ill  usage  of  a  very  aggravated  nature.  The  lady  appeared 
in  court,  and  being  sworn  by  the  register,  who  read  the  articles  to 
her,  was  examined  by  the  lord  chancellor  as  to  the  truth  of  them; 
upon  a  suggestion  of  the  circumstances  of  the  husband,  security 

(0  Ambl.  334.  (a)  Dohbyn'9  ea$€,  3  Ves.  &^  R  18SI 

(u)  Head  V.  Head,  3  Atk.  29o.  447 ;  1  Vei.        (6)  2  Vent  245. 
•en.  17.  (c)  Exparie  Grumhleton,^  Atk.  70;  Res 

(w)  3  Atk.  548.  V.  Green,  1  Str.  527 ;  Hilton  ▼.  Bynm,  12 

(X)  See  13  East.  172,  n.  Mod.  243. 

(y)  Rex  V.  BHngloe,  7  Geo.  2, 1733 ;  MS.        (rf)  Tunnieliff^t  ca$e,  {  Jic,  &  W.  S48. 
1  Madd.  Ch.  11 ;  tee  13  ICaat,  174.  (e)  Ambl.  64;  2  P.  Wma.  203. 

(X)  Clavering'M  eate,  2  P.  Wow.  202.  (/)  3  Ves.  &  a  183. 
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was  required  from  him  in  the  sum  of  1000/.,  with  two  sureties  of^ 
600/.  each. 

In  Heyn*8  case{g)  the  articles  exhibited  by  the  wife  against  the 
husband  stated  various  acts  of  ill  usage  and  threats,  that  being  com-, 
pelled  to  leave  him  she  instituted  a  suit  then  in  prosecution  in  the 
Consistory  Court  of  London  praying  a  divorce  a  mensa  et  thorOf 
and  that  since  the  institution  of  that  suit  he  had  made  an  attempt  to 
take  her  away  by  force ;  that  she  was  in  great  fear  and  danger  that 
he  would  take  the  first  opportunity  of  doing  her  some  great  bodily 
injury  unless  restrained  by  the  court,  therefore  praying  that  he  might 
be  ordered  to  find  sufficient  sureties  for  keeping  the  peace  towards 
the  wife,  and  alleging  that  she  did  not  make  the  complaint  through 
any  hatred,  malice  or  ill  will  towards  her  husband,  but  merely  for  the 
preservation  of  her  life  and  person  from  bodily  harm.  The  husband 
on  his  marriage  had  received  a  fortune  of  near  5000/.  The  security 
required  from  the  husband  was,  himself  in  1000/.  and  two  sureties  in 
SOO/. 

Discharge  of  Party."] — The  court  it  seems  exercises  a  discretion  on 
the  subject  of  discharging  a  party,  but  in  general  the  court  of  chan- 
cery, as  well  as  the  Court  of  Queen's  Bench,  in  the  case  of  articles 
of  the  peace,  at  the  end  of  the  year,  if  nothing  new  happens,  will  dis- 
charge a  party  for  want  of  finding  sureties.(A)  Where  a  party  had 
been  imprisoned  for  ^thirteen  months  on  a  sujyplicavit,  r  ^mk  i 
without  any  fresh  threatening  or  other  misbehaviour,  the  ^  •■ 

court,  on  motion  after  notice,  ordered  the  party  to  be  discharged  upon 
entering  into  a  recognizance  before  the  master,  with  small  baii.(i) 
The  court  will  not  discharge  a  supplicavit  on  an  affidavit  denying 
the  facts,  for  it  will  not  try  them  on  affidavit;  but  on  a  strong  case* 
showing  combination  and  contrivance,  the  supplicavit  will  be  dis- 
oharged.(A:)  The  court  interferes  in  these  cases  to  prevent  mischief 
and  to  save  life,  and  therefore  would  not  discharG;e  the  writ  which 
had  been  granted  against  a  party  of  a  turbulent  ana  dangerous  spirit, 
who  applied  on  the  ground  of  vexation,  but  said  that  the  complaint  of 
vexation  came  too  soon,  and  that  the  party  must  stay  till  the  end  of 
the  year  and  behave  himself  quietly  all  that  time.(/)  Where  the  cause 
which  led  to  the  ill  treatment  of  the  wife,  upon  which  a  supplicavit 
was  granted  against  the  husband,  continued  to  exist,  the  court  refused 
to  discharge  the  writ.(m) 

Surety  of  Peace,] — A  wife  may  require  surety  of  the  peace  against 
her  husband  on  account  of  his  cruelty  and  ill-treatment,  and  a  hus- 
band may  obtain  it  against  his  wife.(n)     Surety  of  the  peace  ought 

(g)  2  Vet.  &  B.  182.  good  bebavionr  is  prosecuted  agtioet  him 

(A)  Baynum  ▼.  Baynum,  Ambl.  64.  desiring  such  $itpere€tlea§  bont  fide  bj  some 

Wrii$  of  Supercedea§  twi  to  be  granted  party  grieved  in  Uiat  ooart  out  of  which  the 

but  upon  Motion  in  open  court] — It  is  enact-  9uper§edea»  is  desired  to  be  awarded. 

ed  by  sUt.  21  Jas.  1,  c.  8,  s.  3,  that  all  wriU  (t)  Ex  parU  Oronenor,  3  P.  Wms.  lOS. 

of  su/iereeiicos  to  be  granted  by  the  courts  of  [k)  Ex  parte  King^  Ambl.  240;  2  Ves. 

Chancery  and  King*s  Bench  shall  be  void  sen.  578. 

unless  granted  upon  motion  in  open  court,  (/)  CtHvering*$  ease,  2  P.  Wms.  202. 

and  on  such    sufficient    sureties  u  shall  (m)  Ex  parte  King,  Ambl.  333;  2  Ves. 

appear  on  oath  to  the  court,  to  be  assessed  sen.  578. 

in    the  subsidy  book  at  5L  lands  or   lOi.  (n)  Hawk.  P.  C.  c  60;  2  Crompt.  118;  ^ 

goods.    And  unless  it  shall  also  first  sppear  Rex  v.  Bowee,  I  T.  R.  696. 

to  the  court  that  the  prooets  of  the  peace  or 
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upon  a  just  cause  of  complaint  to  be  granted  by  mny  justice  of  the 

Eeace  against  any  person  whomsoever,  under  the  degree  of  nobility, 
eing  of  sane  memory,  whether  he  be  a  magistrate  or  private  personi 
and  whether  he  be  of  full  age  or  under  age.  The  safest  way  of  pro- 
ceeding against  a  peer  i»  by  complaint  to  the  court  of  chancery  or 
Queen's  Bench  (o)  There  ought  to  be  a  reasonable  foundation  ou  the 
face  of  the  articles  to  induce  a  fear  of  personal  danger,  before  the 
court  will  require  sureties  of  the  peace.(/j)  The  articles  ought  to  be 
exhibited  in  the  applicant's  neighbourhood  that  the  security  may  be 
given  there.(7)  In  a  case  where  the  defendants  lived  at  Portsmouth, 
r  •r7fi  1  ^"^  articles  of  the  peace  were  *exhibited  against  ihem 
»■  J  in  the  court  of  King's  Bench,  it  had  been  the  usual  prac- 

tice for  defendants  in  such  cases  to  appear  personally  and  to  give 
surety  in  court.  But  it  being  thought  oppressive  to  bring  the  defend- 
ants such  a  distance,  the  court  ordered  the  attachment  to  be  indorsed, 
that  sureties  might  be  taken  before  the  justices  in  Hampshire,  in  a 
stated  sum,  to  be  regulated  by  the  discretion  of  the  court;  and  laid, 
this  down  as  a  general  rule  to  be  observed  in  all  similar  cases  for  the 
future. (;•) 

If  the  marriage  be  disputed  the  court  wmH  order  the  recognizance 
to  be  worded  so  as  not  to  admit  the  fact.(«)  Married  women  ought 
not  to  be  bound  themselves,  but  to  find  security  by  their  friends.(/) 
And  if  the  wife  cannot  find  sureties  she  may  be  committed. (u) 

Articles  of  the  peace  had  been  exhibited  against  the  defendant  by 
his'wife,  process  issued  thereon  to  enforce  appearance;  when  he. 
appeared  in  court  with  his  sureties  he  tendered  affidavits  in  contra- 
diction of  the  facts  sworn  to  in  the  articles,  for  the  purpose  of  dis- 
charging them.  But  Lord  Ellenborough,  C.  J.  said  the  court  were 
satisfied  they  could  not  receve  affidavits  on  the  part  of  the  defendant 
to  contradict  the  truth  of  the  articles  exhibited  against  him.  Le  Blanc,. 
J.,  adverted  to  a  case(u?)  in  which  it  uas  refused  the  defendant  to 
controvert  the  facts,  but  explanation  was  allowed  of  such  parts  of  the 
articles  as  were  ambiguous.(x)  Upon  the  exhibition  of  the  articles 
of  the  peace  the  court  may  require  bail  for  such  a  length  of  time  as 
may  appear  necessary,  and  are  not  confined  to  a  twelvemonth.  But 
where  bail  had  at  first  been  required  for  fourteen  years,  it  was  after- 
wards reduced  to  two,  upon  its  being  shown  that  an  information  was 
depending  against  the  defendant  on  the  same  account,  which  must 
necessarily  be  determined  within  that  time.(y) 


[      *077      ]         SECT.  VI. — OF  THE  RIGHT  TO  THE  CUSTODY  OF  CHILPKEN. 

Jurisdiction  respecting  the  Custody  of  Children.'] — The  ecclesiasti- 

(0)  1  Hawk.  p.  C.  e.  60,  e.  3.  (u)  Crompt.  118;  see  Burn's  Jwtice,  hj 

ip)  Lord  Vane*$  Case,  13  Eoat,  172,  n.  Cliitiy.  "Surety  of  Uie  Peace.'' 
(0)  Rex  V.  Watte,  2  Burr.  780;  Rex  v.        (le)  /?fx  v.  Bnn^lor,  7  Geo.  2,  temp.  Lord 

A.  Jd.,  2  Lord  Kcny.  511.  Hardwicke. 

(r)  Rex  V.  Boma$ter,  1  Dl.  R.  233.  {x)  Rex  v.  Dohetiy,  13  East,  174;   SM 

fM^  ^—  r.  Bainhridge,  2  Sir.  1231.  Lord  Van«'«  catf,  it).  172,  n. 

k.  P.  C.  c.  GO,  i.  3.  ^)  iUx  N.  BmMtA'^*^^&^ 
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cal  courts  have  no  authority  to  determine  whether  the  wife  is  or  is 
not  to  have  the  custody  of  ner  children.(a)  The  jurisdiction  as  to 
the  care  and  custody  of  children  belongs  exclusively  to  the  courts  of 
common  law  and  equity. 

The  courts  of  common  law  do  not  possess  any  of  that  species  of 
delegated  authority  that  exists  in  the  sovereign  as  parens  patrics,  and 
resides  in  the  court  of  chancery  as  representing  the  sovereign.(6) 
But  the  care  and  protection  of  infants  for  the  purpose  of  education 
belongs  exclusively  to  the  court  of  chancery,  although  the  courts  of 
common  law  have  jurisdiction  to  protect  infants  from  violence  or  ill 
treatment.(c) 

Father  entitled  to  Custody  of  Children. 1 — Upon  general  principles 
of  law,  the  father  is  entitled  to  the  custody  of  nis  children.  If  they 
be  of  an  age  to  judge  for  themselves  when  brought  before  the  court 
upon  habeas  corpus,  they  have  a  right  to  determine  where  they  will 
o ;  but  if  they  have  not  arrived  at  years  of  discretion,  the  court  is 

und  to  make  such  order  as  will  place  the  children  in  the  proper 
legal  custody.  In  cases  of  habeas  corpus,  directed  to  private  per- 
sons "  to  bring  up  infants,"  the  court  is  bound  ex  debito  justiticB  to  set 
the  infant  free  from  any  improper  restraint ;  and  it  seems  the  court 
are  to  judge  upon  the  circumstances  of  the  particular  case,  and  to 
give  their  directions  accord) ngly.(d) 

In  BlisseVs  case{e)  it  was  considered  that  the  court  had  a  discre- 
tionary power  in  assigning  the  custody  of  a  child  brought  before  the 
court  where  the  father  and  mother  living  separate  disagreed  about 
the  custody,  and  the  child  was  not  of  sufficient  age  to  determine  for 
Itself,  and  there  were  objections  to  the  father's  being  trusted  with  the 
custody.  It  seems  that  when  a  parent  applies  to  a  common  law 
court  lor  a  writ  of  habeas  corpus  to  recover  his  children,  who  have 
been  ♦taken  from  him,  the  court  will  not  grant  the  writ  p  m^jq  i 
if  the  lord  chancellor  has  previously  interfered  in   the  ^  ■■ 

matter.(/)  But  notwithstanding  a  bill  had  been  filed  in  the  court  of 
chancery,  whilst  the  writ  of  habeas  corpus  was  depending,  for  the 
purpose  of  placing  the  children  and  their  property  under  the  protec- 
tion of  that  court,  in  which  there  was  no  prospect  of  a  speedy  deci- 
sion, the  court  of  King's  Bench  enforced  the  legal  right  of  the  testa- 
mentary guardians  by  ordering  the  children,  with  whose  care  they 
were  entrusted,  to  be  delivered  to  them  on  their  application  on  a  writ 
of  habeas  corpus.(g)  The  custody  of  the  father  is  the  proper  legal 
custody ;  but  when  there  is  danger  to  the  infant  in  entrusting  it  to  the 
care  of  the  father,  the  court  will  not  act  upon  the  jurisdiction  which 
they  possess.  Therefore,  if  there  are  well  founded  apprehensions  of 
the  father's  acting  with  extreme  harshness  or  cruelty,  or  with  gross 
profligacy  or  immoral  conduct,  so  that  the  child  would  be  in  danger 
of  contamination,,  the  court  would  not  order  the  child  to  be  delivered 


(a)  GreenhiU  ▼.  GreenhUl,  1  Curtcif,  467.    field, 
e  1  Hugg.  Eccl.  R.  535.  (e) 

{b)  De  MannevilU  w.  De  MannevUje.jO        (/)  See  1  Dow  &  Clark,  161;  8  Bligh, 


See  1  Hugflr.  Eccl.  R.  535^  (e)  Lom,  748.    See  9  Moora,  S81. 

man 
Ves.  59 ;  Ex  parte  Skinner,  9  Moore,  278.        N.  S.  124. 


(e)  2  Bligb,  N.  S.  136,  137.  (g)  Rex  v.  I$ley,  5  Ad  &  EU.  441. 

(d)  3  Burr.  1436,  1437.    Per  Lord  MaDi. 
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to  him.(h)  The  court  refuied  to  ddirer  the  ia&at^  wbo  wuted  but 
tix  Sleeks  of  foorteeii,  to  the  father,  of  whose  dei^  in  applying  for 
the  custody  of  his  child  they  had  a  bad  opioioo,  but  informed  the 
child  that  he  was  at  liberty  to  go  where  he  p<eased<i)  A  writ  of 
habeas  corpus  was  granted  in  the  first  instance  to  bring  op  an  iniaDt 
who  had  absconded  from  his  father,  and  was  detained  by  a  third  per- 
son without  his  conseQL{j) 

The  Father  entUled  to  the  exdusive  Cmsiodj/  of  kis  CAiZdre*.}— A 
father  is  entitled  to  the  custody  of  his  children,  to  the  exclusion  of 
their  mother,  although  they  be  within  the  age  of  nortore.  And  when 
the  children  are  in  the  custody  of  the  motber,  the  court  will  compel 
her  to  deliver  them  into  the  custody  of  the  father,  unless  it  appear  to 
the  court  that  the  child  will  be  improperly  restrained  or  its  morals 
contaminated  by  beins  placed  in  the  father's  custody.  The  fact 
r  •679  1  *^^  ^^^  father's  having  formed  an  adulterous  connection 
^  J  is  not  of  itself  sufficient  to  warrant  the  coort  in  refusii^ 

to  enforce  his  right  to  the  custody  of  his  children.(i)  There  roust  be 
some  force  or  improper  restraint  on  the  part  of  the  father  to  deprive 
him  of  his  right  to  the  custody  of  the  child,  and  the  court  will  remove 
a  child  from  the  custody  of  the  noother  to  that  of  the  father,  although 
there  is  no  suggestion  that  the  child  is  subjected  to  any  improper  cud- 
finement  or  restraint  by  the  mother,  where  nothing  is  shown  to  prove 
that  the  custody  of  the  father  is  improper.(/)  So  when  a  father  and 
his  infant  child,  six  years  of  age,  were  brought  up  under  a  writ  uf 
habeas  corpus  in  order  that  the  child  might  be  placed  under  the  care 
of  its  mother,  the  Court  of  Common  Pleas  refused  to  interfere, 
although  the  husband  and  wife  had  separated  in  consequence  of  his 
cruelty  towards  her,  and  the  father  at  the  time  of  the  application  was 
confined  in  gaol,  and  cohabiting  there  with  another  wonum,  who  took 
the  child  to  him  daily.(in) 

So,  although  the  father  had  been  divorced  from  the  mother,  and  it 
was  alleged  that  the  child,  though  born  before  the  divorce,  was  not 
his,  yet  the  court  ordered  the  mother  to  deliver  the  child  to  the  father, 
it  not  a})pearing  that  he  intended  to  abuse  his  right  by  sacrificing  the 
child.(n) 

The  father  of  a  child  is  entitled  to  the  custody  of  it,  though  an  infant 
at  the  breast  of  its  mother,  if  the  court  see  no  ground  to  impute  any 
motive  to  the  father  injurious  to  the  health  or  liberty  of  such  a  child, 
as  by  sending  it  out  of  the  kingdom,  the  father  being  at  the  time  an 
alien  enemy,  domiciled  in  this  kingdom;  and  the  nK>ther  being  an 
Englishwoman  and  apprehensive  only  that  he  meant  to  send  the  child 
abroad,  but  assigning  no  sufficient  reason  for  such  an  appreheosion.(o) 
On  a  petition  being  afterwards  presented  to  the  lord  chancellor  on 
behalt  of  the  mother  and  child,  his  lordship  made  an  order  restraining 
the  father  from  removing  the  cbildy  or  doing  any  act  £jr  the  purpo^ 

(h)  Rex  ▼.  OreenhiU,  5  Nev.  &  M.  255,  4  Ad.  3l  CU.  €24. 

356;  4  Ad.  Sl  Eil.  624.  (/)   Ex  parU  M'CldUn,  1  DowL  P.C. 

(t)  Rfx  ▼.  Smith,  2  Str.  982.    See  Rex  ▼.  81. 

DtUitfol,  W.  Bl.  410.     The  parental  author-  (m)  Ex  warte  Skinner,  9  Moore,  27a 

iiy  it  determined   bj  binding  the  child  an  (n)  Sir  W,  Mvrray^g  ea«e,  cited  5  Eait, 

apprentire.  22.'l. 

(J)  In  Re  Pearmm,  4  Moore,  36B.  (,o^  Rex  ^,  Be  ^itaveYAlliLe^  h  East,  221 ;  1 

(/k)  Rex  r.  Greenhill,  6  Ne?.  Sl  Man.SMA  \  BoxWXv,^^^ 
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of  removing  it  out  *of  the  jurisdiction  of  that  court,  but  r  ^gg^  -j 
he  would  not  allow  the  mother  to  have  the  possession  of  I-  •■ 

it,  because  she  had  withdrawn  herself  from  the  protection  of  her  hus- 
band.(p) 

Provision  in  Deeds  of  SeparationJ] — Deeds  of  separation  sometimes 
contain  a  covenant  on  the  part  of  the  husband  to  resign  the  children 
of  the  marriage,  or  some  of  them,  to  the  care  of  the  wife ;  but  Lord 
Eldon  doubted  whether  a  court  of  law  would  be  justified  upon  a 
mere  contract  by  the  husband  with  the  wife  only  in  taking  from  hirh 
the  custody  and  control  of  his  children  imposed  upon  him  by  Iaw.(9) 
Since  that  case  children  have  been  ordered  to  oe  delivered  up  by 
their  mother  to  their  father  on  habeas  corpus,  notwithstanding  pro- 
visions contained  in  deeds  of  separation  for  their  residing  with  tneir 
mother.(r) 

*In  a  case  which  came  before  the  court  of  Kind's  r  ^^g,  -• 
Bench,  on  an  application  for  a  habeas  corpus  in  1781,  by  ^  J 

the  mother,  to  bring  up  the  body  of  the  child,  who  had  been  placed  at 
school,  from  whence  it  had  been  taken  by  the  father ;  it  appeared  that 
there  had  been  articles  of  separation,  by  which  the  father  had  bound 
himself  to  let  the  mother  have  access  to  the  child.  And  then  Lord 
Mansfield  said  that  the  court  could  not  take  a  child  from  the  father. 
But  that,  as  he  had  constrained  himself  by  the  articles  to  let  th^ 

(p)  De  MannevUU  ▼.  De  MarmettUe^  10  December,  1817,  ezecated  by  the  hutbtDcl* 

Vei.  52.  their  father,  and  that  the  paid  the  ooati  of 

(9)  Lord  Sl  John  ▼.  Lady  Si,  John^  11  their  maintenaDce  and  education  by  means 

Ves.  531.  of  another  deed,  dated  the  30th  May,  1818, 

(r)  Wettmeath  ▼.  Westmeath,  Jac.  251,  also  executed  by  the  husband ;  that  the  in- 
653,  note.  In  this  case  an  application  was  iants  always  had  been  and  then  were  ten- 
made  by  the  Earl  of  Westmeath  on  the  16th  derly  and  properly  nurtured  and  taken  oa^ 
June,  1819,  by  petition,  stating  his  marriage,  of  by  her;  and  that  it  was  for  their  benefit 
and  that  he  had  two  children,  one  aged  five  and  advantage  that  they  should  remain  in 
years  and  another  aged  seven  months ;  that  her  care  and  under  her  custody ;  and  that 
lie  and  his  wife  had  been  living  together  in  the  said  Earl  of  Westmeath  had  no  place 
the  same  houde  and  the  children  with  them  of  residence  of  his  own  to  receive  and  plabe 
'ontil  the  14(h  Juno,  when  the  wife,  without  the  infants  in,  he  being  then  resident  in  the 
his  knowledge  or  consent,  took  the  care  and  house  taken  by  her  for  her  separate  use,  and 
custody  of  the  children,  and  sent  them  from  under  a  contract  made  by  her  own  name 
his  house,  and  caused  them  to  be  taken  to  with  the  owner,  and  paid  for  by  her  ont  of 
the  wtfe^s  father,  and  placed  them  under  the  her  separate  income,  and  which  she  had 
care  and  protection  of  the  wife;  and  that  she  only  quitted  to  avoid  altercation  with  the 
also,  without  sufficient  cause  or  motive,  ab-  said  earl  until  she  could  be  restored  to  the 
sented  herself  and  had  not  returned,  though  exclusive  enjoyment  thereof  by  a  court  of 
he  was  willing  to  receive  her  and  support  equity.  The  deed  of  the  17th  December, 
her  and  the  children ;  upon  this  petition  the  lbl7,  contained  a  clause  by  which,  in  the 
lord  chancellor  ordered  a  writ  of  habeas  cor-  event  of  a  separation  between  the  earl  and 

Sua  to  issue,  returnable  immediately,  for  countess,  the  former  covenanted  to  permit 

ringing  beforo  him  the  bodies  of  the  in-  their  daughter,  and  such  other  children  as 

fiints;  Keg  Lib.  A.  1818,  fbl.  1359.  they  might  have  between  them,  to  be  and 

By  the  wife^s  return  to  the  writ  it  was  reside  with  the  latter,  and  to  be  edncattfd 

stated,  that  she  lived  separate  and  apart  from  under  her  care  and  superintendence.     By 

her  husband ;  that  the  mfants  were  not  un-  the  deed  of  December,  1818,  a  provision  was 

der  imprisonment,    restraint  or   duress  of  made  for  the  separate  maintenance  of  the 

any  kind,  and  that  they  were   infants  of  countess,  and   an    annual   allowance    was 

tender  years,  and  incapable  of  managing  agreed  to  be  raised  and  paid  to  her  for  the 

and  taking  care  of  themselves;  and  that  she  maintenance  of  the  infants.    Reg.  lib.  A. 

had  the  care  and  ourtody  of  their  persons  1818,  fol.  1534;  Jac  251, 252,  n. 
under  the  authority  of  a  deed,  dated  17th 


4^y  2?x.v.»...  \'i  ffhita:  kna  i.:rn  xrrt'mr^ 

r^ '» >.^  ■•  '  ■-'  f  ^'''^  '"^  V,  ■  *•'*-  "-■•*■■  •-  J'  i*^  no-^ft  -f»  axe  tie  -niia  lome  id 
r/.  .*'♦  '.:•.'  •:-'  r-.'    *^.  t'*''^  '.?*  ••■ft  rj^::.'r        :   here..:;* 

N  .f  t'  •'./  f.  '.•:  :\,  vv,'-.  •/,»•.•  r:ii::  t    im-h'-    ma  v.is  maer  -eTi- 

f.M  «•  |.'ii»/Mi  If  If.' '\ 'If. 'J  7/f..'.:.  r.a«  .■.r.r  :e;?-i  .ney^Ji.  "tie  :":i3*  :i 
i^.ii.ifi-1  f  J' fi'  li  y/jil  f*''t  y.f^f»*  *  f-"^  *.".««C'i:Tt*  .11  iie  ini  natamie  S.r 
riti  »iMt|i  l.ffii  ni,  ''fi  th''.  (/roun/)  of  r..t  r:..{,-.ri».':.t>nr.:i.  i.Lliciuin  ~ne  ^Jicii^r: 
|.t«i«  i.i.ftifijr  luiq  \,*rn  f';f.'i^ri.v:/J,  \ry.  ^,r:i»*r*:i  *i:  le  :i:«y'»i:^:7 '^e 
I  II. Ill  h  hiliiifiiiU  III  llm  '.a*':  ihft  (i^/tT.r.AZT.  .i.iii  *jr.cft:  jin:  r  ~ir.i:e 
t^iiti  llti.  ii|.|.lii  iinrij  will:,  with  v»h/'.rr.  .'■.•*  wij  *::t;a  .-^-^t  t:er*  j: 
•••liiliiiv.  Mini  liiiil  Inhni  llir:  npplican*')  v,r.,  ir.il  i.r  jl  .•:c:r  ':n:e  i^t 

liiiti  I I  l»u  luflini.  wIm»,  rill  ftpfflyirig  for  tr.**  r^Hr:n:-»:c  :t'  zi3  5*:c. 

i«  ii.i  M-liiofit.  iMilncq  II  Aiirn  of  1000/.  \Aa4  pa  <i  :':,r  i^  iiirccr^.  Aa 
ti)i)<lii  •iilmi  tv«i«i  iImii  iniiiln  fur  a  writ  of  har>»a.9  ci:r^»ia  lo  i:  r.r:?  up 
l|in  l.i.itv  III   ill"  I  liilil.  mill  \hn\  writ  wa^  sf^r*^  peraccaJj  :c  -j-.e 

iti.l j.iiii  ill  I'miiu      All  ii|i|ili('.fiiion  had  ^/^n  maiie  prev:.:iis  ^?  i^is 

■M.ii'ii  I.  Ill  ilii-  riiMirli  iiiiiliiiriiirii,  orifi  the  writ  of  haceaj  corrcs  had 


Im.i.ii  Mil  ii|fiii/iHt  mill  iliH  Ininl  iii-(i|if;r  to  bo  executed.     In  rhe  service 

<••)   iho  will  tlifi  r*ieiir.li   forriiS  had    been   adoc!eii.(v) 

I      *  *'*       '  rniliM    (lircn  riif'iiiiiN!firirf:K  it  was   submitted,  that  ihe 

Iiinii'i'itiii^  nl  llii*  l>*ii'nr)i  tiilMitiiil  would  t>c  fccognlsed  in  this  conntrv 
•  V  lhi>  |;iii!liqli  «  niiiiq  nil  ^,riii]iitl  priiiciplcH  of  international  law,  and 
l)it>ii>liMi>  iTi'ii  iliM  rpiiii  wuiild  ^riiiit  11  rule  absolute  in  the  first  instance 
|..i  lilt  .iii'ti  liiiMMil,  iMi  llio  ^muiid  of  the  defendant's  disobedience  to 
itii.  will  ••!  Ii'iImwi^  t  <ii)iii<i.  l*unr»(in.J.  said,  '*The  only  effect  which 
Ui«'  piiMiiiilniL^j  4*1  iliii  rtiMirli  Iribunal  ran  have  upon  the  service 
III  (III*  will  1*1  liiiboii<q  i-i«i|iii.<i  11  to  render  it  equivalent  to  personal  ser- 
>Hi.fi  iliiii  will  'Dio  Kinirli  law  rannot  give  any  greater  eflfect 
ili.tii  ti  iiUiK  lu  d  u*  ii  l>\  ilu'  r.ti^liNh  law  ;  nor  can  the  law  of  France 
y^iss*  ttik>  iiit'io  iiuiliinii)  With  iO!«)M*rt  to  tny  writ  than  I  have  without 
ili.ii  \\\\  Till*  pu^MMii  rtiM^  IK  diU'ortMit  trom  one  in  which  it  is  sought 
(.•  ^p\w  I  lU^  I  lo  I  li'uiy.n  )ud>?.nu*nt.(j)  Hero  it  is  sought  to  give 
\Mx\'\  \s*  'i  (Mi*i-i'isliiu^\'iMniiu'tu*al  in  Mui^land.  1  cannot  grant  a  rule 
ali«iiliiuv  IK  ilu«  iitii  iiuuuK'c  tor  an  attaohmcnt,  as  the  defendant 
wiiuM  U  i\o  ii  li'/hi  u>  l>o  IkmiaI  IvKmv  the  writ  of  attachment  could 
y^M  \  I'  ui  \^i\\\  \,\iii\\\  \ou  a  tulo  iitsi  in  the  first  In9tancc."(y)  It  was 
liu'ii  )iiu',;>'au\(  (till  ilu'  V  vHiti  iiM:;)ii  is2iuo  iis  wurrant  for  disobedience 
(.1  i)ui  will  iiml^  I  itio  xUiiuic  «ui  Ikv.  2S,  0.  UH>,  s.  2,  which  makes 
iinu  i>lmlu-tu  o  u>  liiv  \\  will  u»  tv  ii  oonioini*t  of  court  But  Patteson, 
\  ,.k\s\.  "  xUki  .\.  i  oul\  .u»|«1kv%  iv>  jvrsons  confined  or  restrained  of 
\\w\\  litKii\  wtKnn  l^ii'^iaiKl,  Wales,  IVrwick-u^vn-Tweed,  Jersey, 
\.iioin"»*\ .  M  ui  aiui  liclaMj.  Uciv  iho  a[»plicani's  child  is  in  no  one 
oi  ilix».w-  pl.ivv'.^.  I  v\r'  u'l  ihcicto.'v  jjiam  a  wairai:t.  AH  I  can  do 
I*  i%»  ^;iaiii  a  luic  iii^i  loi   Au  aUichiticn:  tci'  di;k'b«\{;ciice  to  the  writ 
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of  habeas  corpus,  or  a  new  writ  of  habeas  corpus."  The  counsel  in 
the  case  elected  to  take  the  new  writ. (2) 

Delivery  to  Guardian.] — ^Where  the  father  is  dead,  and  has  appoint- 
ed a  legal  guardian  of  his  child,  the  court  will  order  the  child  to  be 
delivered  to  such  guardian,  if  it  be  too  *young  to  exer-  r  ^^gg  -1 
cise  its  own  judgment.(ci)     A  father  appointed  two  per-  ^  ■■ 

sons  executors  of  his  will,  and  also  guardians  of  the  persons  and 
estates  of  his  children,  and  requested  them,  according  to  their  discre- 
tion, to  cause  his  children  to  be  brought  up  and  educated ;  it  was 
held  that  this  appointment  gave  the  guardians  the  right  to  the  custody 
of  the  children,  and  the  court  of  King's  Bench  therefore  took  them  out 
of  the  custody  of  the  grandfather  and  grandmother,  agftinst  whom 
there  was  no  objection  whatever,  and  who  at  the  desire  of  the  father, 
had  come  over  from  America  to  take  care  of  them,  and  directed  that 
they  should  be  given  up  to  the  guardians.(ft)  In  Rex  v.  Clark8on^{c) 
the  infant  was  a  marriageable  young  lady,  who  lived  with  her  guar- 
dian. A  man  claimed  her  as  his  wife;  she  denied  the  marriage. 
The  court  would  not  try  the  marriage  by  affidavit,  and  they  would 
not  deliver  to  the  man  without  allowing  the  marriage.  She  chose 
to  remain  with  her  guardian,  and  the  court,  upon  being  informed 
**  that  the  man  had  a  design  to  seize  her,"  sent  a  tipstaff  nome  with 
her  to  protect  her. 

Illegitimate  Children^] — A  putative  father  has  no  right  to  the  cus- 
tody of  an  illegitimate  child ;  and  if  the  father  after  an  order  of  filia- 
tion obtain  possession  of  the  child  from  the  mother  by  fraud  or  force^ 
the  court  will  order  the  child  to  be  restored  to  the  mother.(c/)  But  it 
seems  that  where  the  father  has  the  custody  of  the  child  fairly,  the 
court  of  King's  Bench  will  not  take  it  from  him.(c)  The  court  of 
King's  Bench  granted  a  habeas  corpus  to  bring  up  the  body  of  a 
bastard  child  within  the  age  of  nurture,  for  the  purpose  of  restoring  it 
to  the  custody  of  the  mother,  from  whose  quiet  possession  it  was  taken 
at  one  time  by  fraud  and  afterwards  by  force ;  and  this  without  pre- 
judice to  the  question  of  guardianship,  belonging  to  the  lord  chancellor 
representing  the  crown  in  chancery.(/)  In  Strangeways  v.  Rcbin^ 
9on(g)  the  court  *gave  no  opinion  upon  the  grand  point  r  ^q^^  1 
raised,|whether,  after  the  child  was  out  of  the  age  of  nur-  ^  ■' 

ture,  the  father  could  claim  the  custody  of  the  child  from  the  mother. 

In  a  case  in  the  court  of  chancery,  the  infants  were  the  natural 
daughters  of  the  testator,  who  had  bequeathed  them  considerable  for- 
tunes. The  master  had  approved  of  a  guardian  of  them,  and  an 
allowance  for  their  maintenance.    Their  mother,  who  was  desirous 


ippointment  of  the  guardii 
but  directed  the  master  to  consider  what  intercourse  between  the 

(z)  S.  C.  5  Dowl.  P.  C.  391.  393.  land  ▼.  Osman,  1  Bolt,  466,  which  decided 

(a)  Rub  v.  JMumw,  1  Stra.  597;  2  Ld.  that  the  paUtive  father  of  a  bastard  child 

Rajni.  1334 ;  cited  3  Burr.  1436.  may  Uke  him  from  the  piriah,and  maintain 

(6)  Rtx  V.  bUy^  5  Ad.  &  EU.  414;  3  him  himielf. 

Harr.  &  Woll.  196 ;  aee  ante,  678.  (e)  Rex  v.  Mueley,  5  E&it,  224,  note. 

(e)  I  Stra.  444;  3  Burr.  1436.  (  f)  Rex  v.  Hopkim,  7  Eaat,  579. 

id)  Rexw,  Separ,  5T.R.  278;  tee  Nevb-  (g)  4  TtiunV. \^1. . 

2k« 
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infantf  and  the  mother  should  be  reaaooabir  frnv^iati  iar  mihtt  pia 
of  their  maintenance  and  edticatioD  ooder  tknr  cvudnMA) 

JuriMdiciion  of  the  Court  of  Ckamcay  ni  lumtwCmp  fir  Fttkert 
Kighl  to  the  Custody  of  his  CAtMm.}— Tbe  ongia  aad  iMmifkr  of 
the  jurisdiction  exercised  by  the  court  of  cbmcprr  ia  i  iiinJiiig  the 
legal  rights  of  the  father  to  the  care  and  educatmi  of  hsi  ckidiait  is 
involved  in  some  obscurity.  Some  have  wuypamd  that  a  hckaps  to 
the  sovereign  as  parens patritB^  and  then  devolves  apoatkalotddtta- 
r:«;llor  as  the  representative  of  the  crowo  in  this  bnoch  of  the  royal 
|irorogative.(2)  According  to  the  theory  of  oor  oonslitiitioa  the  sore- 
reign  is  esfiecially  intrusted  with  the  care  aod  protectioo  of  afl  thoK 
who  by  reason  of  their  imbecility,  whether  arising  from  in&ney  or 
want  of  suflicient  understanding*  are  incapable  of  takii^  care  of  ibem- 
sclvos.(A)  The  jurisdiction  of  the  lord  chancellor  as  lepirwming  the 
parens  patrim  to  control  the  authority  of  parents  as  wdl  as  gtardiaDS, 
(from  whatever  source  it  may  have  originated,)  has  been  exercised 
f<)r  a  long  period,  and  is  now  firmly  estabKsbed  by  decisioi&(0  T^ 
court  of  chancery  has  unquestionable  iurisdiction  to  appoint  guardians 
r  «68fi  1  intents  who  arc  Awards  of  the  court  to  the  exchision  of 
I-  J  the  father.(m)     But  the  court  has  not  exercised  that  juris- 

diction, unless  where  there  was  property  belonging  to  the  infant  to  be 
taken  care  of  by  that  court,  which  has  no  means  of  acting,  except 
where  there  is  propcrty.(n)  There  seems  to  be  no  case  in  which  the 
court,  whore  it  has  taken  away  from  the  father  the  care  and  custody 
of  the  children,  has  called  in  aid  of  their  own  means  the  property  of 
the  fathcr.(o)  The  court  has  authority  to  control  the  I^al  rights  of 
the  father,  it  the  welfare  of  the  infant  renders  its  interference  neces- 
sary. If  a  father  is  abroad,  or  purposes  to  send  his  children  out  of  the 
jurisdiction ;  if  their  continuance  under  his  care  and  custody  is  likely 
to  prevent  them  from  being  brought  up  in  a  manner  suited  to  their 
ex|)octations  in  life ;  if  he  is  addicted  to  habitual  drunkenness  aod 
blasphemy;  if  their  moral  or  religious  principles  are  likely  to  be 
injured  by  living  with  him  or  under  his  superintendence;  in  such  cir- 
cumstances the  court  has  never  hesitated  to  exercise  its  jurisdiction. 

The  jurisdiction  exercised  by  the  lord  chancellor  upon  an  habeas 
corpus  is  the  same  as  if  it  were'before  a  common  law  judge.(o} 

Sort  of  Cases  in  which  Jurisdiction  has  been  exercised.}— The  juris- 
diction has  been  exercised  only  in  cases  marked  by  the  broadest  fea- 
tures of  immorality  and  irreligion.  It  has  been  applied  first  in  the 
case  of  a  father  outlawed  in  a  foreign  countrvt  bankrupt  in  fortune 
and  vicious  in  character;  secondly,  where  the  father  was  in  Newgate, 
fur  breach  of  the  ()cace  against  his  own  wife ;  thirdly,  in  the  case 
where  the  father  was  an  habitual  drunkard  and  blasphemer ;  fourthly, 
where  the  father  was  an  avowed  atheist,  having  published  a  book 

(A)  Courtm$  t.  Vincent,  Jao.  R.  368,  note.  Rer.  No.  77,  pp.  183—214 

(t)  Bee  llarg.  Ca  Litu  128,  note ;  2  Fonb.  (m)  Welle$ley  v.  Duke   of  Beaufirt,  3 

Rq.  326.  232;  3  Bia.  Com.  426,   427;  3  Raas.  1;  2  Bligh*a  N.  a   134;  1  Dow  Sl 

Hum.  29.  Clark,  153. 

(Ar)  Utaundf.do  Prcr.  Reflr.  33;  3  Inst  14;  (n)  SRum.  30,  31 ;  Buller  t.  Frtemmn, 

4  Kep.  126 ;  Bao.  Abr.  IdioU  and  Lunatics  Ambl.  303. 

(C) ;  Dyor,  25  ;  1  DIa.  Com.  303  ;  1  Bligh*t  (o)  2  Ruis.  29. 

V.  S.  34& ;  2  Ruff.  20.  i^f)  Jnc  R.  «54,  ncfo ;  see  ante,  a  677. 

'  9  Bligh*B  N.  S.  130,  131.    See  ilunit 
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denying  a  God,  and  denying  the  institution  of  marriage,  and  acting  up 
to  hiti  principles  by  deserting  his  wife  and  living  in  adultery ;  fifthly, 
in  the  case  of  a  father,  ruined  by  a  most  incredible  prodigality,  bound 
hand  and  foot  in  an  adulterous  connexion  with  the  wife  of  anotheri 
andjperversely  inculcating  immoral  lessons  on  his  children. 

♦The  court  of  chancery  will  interfere  to  control  the  r  ^^g^  ^ 
parent^  authority,  on  the  ground  of  his  being  an  outlaw  *^  -■ 

residing  abroad  in  embarrassed  circumstances,  and  the  child  having 
an  estate  in  remainder,  and  also  a  present  maintenance. 

In  Cruise  v.  Hunter y{q)  the  petition  stated  the  entangled  state  of  the 
father's  property,  that  he  was  an  outlaw  and  resided  abroad,  and  that 
his  son,  an  infant,  was  entitled  in  remainder  to  a  very  considerable 
estate,  as  also  to  a  maintenance  by  the  will  of  his  grandfather,  and 
prayed  that  the  father  might  be  restrained  from  taking  him  abroad  or 
improperly  interfering  with  his  education,  (which  was  then  princi- 
pally  directed  by  his  mother,  who  lived  separate  from  her  husband  ;) 
affidavits  were  filed  on  both  sides  imputing  very  gross  charges  to 
both  father  and  mother.  Lord  Thurlow,  C.  threw  out  that  he  would 
not  allow  the  colour  of  parental  authority  to  work  the  ruin  of  his  childf 
and  afterwards  ordered  that  his  father  should  be  restrained  from  inter- 
fering with  the  management  of  the  child  without  the  consent  of  two 
persons,  who  were  to  be  allowed  by  both  parties  to  be  proper  for  the 
purpose.  The  order  made  was,  that  A.  and  B.,  undertaking  to  take 
on  themselves  the  care  and  education  of  the  infant,  that  the  infant  be 
placed  under  their  care,  that  the  father  be  restrained  from  removing 
the  said  infant  from  the  school  and  situation  in  which  he  then  was 
placed,  and  from  carrying  him  abroad  out  of  the  jurisdiction  of  the 
court,  and  from  using  and  employing  any  means  for  that  purpose. 

The  court  of  chancery  removed  a  child  from  the  father,  who  was 
in  Newgate  for  cruelty  to  his  wife,  with  no  other  settled  abode,  and 
the  relative  swore  that  he  was  unfit  to  have  the  management  of  his 
children.(r)  So  also  on  the  ground  of  the  father  being  an  avowed 
atheist  and  immoral  man  living  in  adultery.  Thus  a  petition  was  pre- 
sented in  the  name  of  the  infant  plaintifis,  stating  the  marriage  of  their 
father  and  mother  in  the  year  1811,  and  that  they  were  the  only  issue 
of  it ;  that  about  three  years  ago  the  father  deserted  his  wife,  and  had 
since  unlawfully  cohabited  with  another  woman ;  that  thereupon  the 
mother  returned  to  the  house  of  her  father  with  the  eldest  p  ^^^^  ^ 
of  the  ♦infants,  and  the  other  was  soon  afterwards  born  ;  ^  •■ 

that  they  had  since  that  time  been  maintained  by  their  mother  and 
her  father,  and  that  their  mother  had  lately  died.  It  was  then  stated 
that  the  father  avowed  himself  an  atheist,  and  that  since  his  marriage 
he  had  written  and  published  a  work  in  which  he  blasphemously 
denied  the  truth  of  the  Christian  revelation,  and  denied  the  existence 
of  a  God  as  creator  of  the  universe ;  and  that  since  the  death  of  his! 
wife  he  had  demanded  that  the  children  should  be  delivered  up  to  himr 
and  that  he  intended,  if  he  could,  to  get  possession  of  their  persons, 
and  educate  them  as  he  thought  proper.  Their  maternal  grandfather 
had  lately  transferred  2000/.  4  per  cents,  in  the  names  of  trustees,  upon 
trust  for  them  on  their  attaining  twenty  one,  or  marrying  with  hit. 

ig)  Br.  C.  a  500,  note  by  Belt.  (r)  £x  ^tU  Waxwr  A'^^*^*^*^^' 
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consent,  and  in  (he  meantime  to  apply  the  dividends  for  their  mainte- 
nance and  education.  Lord  Eldou  said,  "  This  is  a  case  in  which,  as 
the  matter  appears  to  me,  the  father's  principles  cannot  be  misunder- 
stood, in  which  his  conduct,  which  I  cannot  but  consider  as  highly 
immoral,  has  been  established  in  proof,  and  established  as  theeflect  of 
those  principles ;  conduct  nevertheless  which  he  represents  to  himself 
and  others,  not  as  conduct  to  be  considered  as  immoral,  but  to  be 
recommended  and  observed  in  practice,  and  as  wortliy  of  approba- 
tion. 

"  I  consider  this  therefore  as  a  case  in  which  the  father  has  demon- 
strated that  he  must  and  does  deem  it  to  be  matter  of  duty,  which  his 
principles  impose  upon  him  to  recommend  to  those,  whose  opinions 
and  habits  he  may  take  upon  himself  to  form,  that  conduct  in  some  of 
the  most  important  relations  of  life  as  moral  and  virtuous,  which  the 
law  calls  upon  me  to  consider  as  immoral  and  vicious ;  conduct  which 
the  law  animadverts  upon  as  inconsistent  with  the  duties  of  persons  in 
such  relations  of  life,  and  which  it  considers  as  injuriously  affecting 
both  the  interests  of  such  persons  and  those  of  the  community." 

His  lordship  made  an  order  to  restrain  the  father  and  his  agents 
from  taking  possession  of  the  persons  of  the  infants,  or  intermeddling 
with  them  till  further  order ;  and  it  was  referred  to  the  master  to 
inquire  what  would  be  a  proper  plan  for  the  .maintenance  and  educa- 
r  •ess  1  ^'^"  ^^  ^^^  infants,  and  *also  to  inquire  with  whom  and 
^  -I  under  whose  care  the  infants  should  remain  during  their 

minority,  or  until  further  order.(5) 

The  court  has  also  appointed  a  guardian  of  infants  on  the  ground 
of  the  cruelty  and  ill-treatment  of  their  father,(0  and  on  the  ground 
that  the  father  had  become  iusolvent.(u)  It  was  held  by  the  court  c^ 
chancery,  and  afterwards  by  the  house  of  lords,  to  be  a  fit  case  for 
exercising  the  jurisdiction  of  appointing  a  guardian  for  infants,  being 
wards  of  the  court,  to  the  exclusion  of  the  father,  upon  evidence  that 
the  father  was  living  in  a  state  of  adultery,  and  had  encouraged  his- 
4:hildren  in  swearing,  keeping  low  company*  &c.(z) 

Adultery  alone^  not  a  Ground  for  Interference.^ — Some  conduct  on 

(«)  SheUey  v.  Weaibrooke,  Jac  R.  266. 268,  fbrtanei  of  the  infimts  rMpeotivelj.    And  it 

note.  was  ordered,  that  the  fiither  and  all  other 

{t)  Whi{field  ▼.  HdU$t  12  Ve8.492.  persona  be  restrained  from  removing  or  at- 

(tt)  WUcox  ▼.  Drake,  2  Dick.  631.  tempting  to  remove  the  said  infimts  or  ao^ 

(x)  Wellettey  ▼.  Duke  </  Btaufort,  2  Russ.  of  them  from  the  care  and  custody  of  their 

1 ;  WeUetUy  ▼.  Welletley,  2  fiiigh*s  N.  S.  aunts  without  the  permission  of  the  court  and 

lii;  1  Dow  Sl  Clark,  15*2.    In  this  case  it  farther  order.    And  the  master  was  ordered 

was  referred  to  the  master  to  inquire   and  to  state  upon  what  plan  the  person  or  persons 

report  to  what  person  or  persons,  willing  to  whom  upon  such  inquiry  as  aforesaid  he 

(other  than  the  petitioner,  the  father,)  to  un-  should  report  that  such  care  and  custody  ai 

dertake  the  same,  the  custody  of  the  infants,  afiiresaid  should  be  committed,  propose  to 

and  the  care  of  their  maintenance  and  edu-  conduct  and  carry  on  the  education  of  the 

Nation  should  be  committed  ;  and  the  master  said  infants  respectively ;  and  what  sum  and' 

wma  ordered  to  inquire  and  state  what  were  sums  of  money  were  pn^iosed  to  be  or  couid 

the  said  infants*  ages,  and  the  nature  and  be  allowed  and  applied  for  their  maintODanee 

amount  of  their  fortunes;  and  to  state  on  and  education  out  of  their  fortunes;  and  that 

what  evidence  or  ground  he  should  approve  he  report  his  opinion  upon  such  plan  and 

^tt  any  person  or  persons  to  have  the  care  of  proposal  for  maintenance  and  edoeatioo ;  aftd 

""    said  infants'  maintenance  and  education ;  thereupon  such  further  order  shalibe  OMdt: 

liberty  for  all  proper  parUea  to  allend  as  «haU  be  ^ust.  WeUeeley  t.  DmkeefB^mi* 

uler  thereon ;  and  the  master  in  maVi-  f ort,^  ^^i&a.  ^«^.  ^^^  W. 
eb  iDquirwa  was  to  have  regard  to  ^he 
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the  part  of  the  father,  with  reference  to  the  management  and  educa- 
tion of  the  child,  must  be  shown  to  warrant  the  interference  of  a  court 
of  equity  with  his  legal  right  to  the  custody  of  the  child.  The  court 
has  nothing  to  do  with  the  fact  of  the  father's  adultery,  unless  the 
father  brings  the  child  into  contact  with  the  woman.  All  the  cases 
on  this  subject  proceed  upon  that  distinction,  where  adultery  is  the 
ground  of  a  petition  for  depriving  the  father  of  his  com-  r  ^^gg  -. 
mon  *law  right  over  the  custody  of  the  children.(y)    In  I-  ■■ 

BaUv.  Ball{z)  a  petition  was  presented  by  the  mother  and  her  daugh- 
ter, a  child  about  fourteen  years  of  age,  praying  that  the  daughter 
might  be  placed  under  the  mother's  care,  she  offering  to  maintain  her 
at  her  own  expense ;  or  that  the  mother  might  be  permitted  to  have 
access  to  her  daughter  at  all  convenient  times.  The  father  was  living 
in  habitual  adultery  with  another  woman,  on  account  of  which  the 
mother  had  obtained  a  divorce  in  the  ecclesiastical  court.  Sir  A. 
Hart,  V.  C.  thought  that  he  had  no  authority  to  interfere,  for  some 
conduct  on  the  part  of  the  father,  with  reference  to  the  management 
and  education  of  the  child,  must  be  shown  to  warrant  an  interference 
with  his  legal  right ;  and  in  this  case  there  did  not  appear  to  be  suffi- 
cient to  deprive  the  father  of  his  common  law  right  to  the  care  and 
custody  of  his  child. 

Drunkenness.] — The  court  of  chancery  will  remove  a  child  from 
the  father  on  the  ground  of  his  constant  habit  of  drunkenness  and 
blasphemy,  poisoning  the  mind  of  the  infant.(a)  Lord  Eldon  stated 
that  he  had  no  difficulty  in  saying,  "that  if  a  father  be  living  in  a 
state  of  habitual  drunkenness,  incapacitating  himself  from  taking  care 
of  his  children's  education,  he  is  not  to  be  looked  upon  as  a  man  of 
such  reason  and  understanding  as  to  enable  him  to  discharge  the  .duty 
of  a  parent ;  and  if  a  case  were  to  occur  again,  as  it  had  occurred 
before,  the  court  would  take  care  that  the  children  should  not  be  under 
the  control  of  a  person  who  so  debased  himself,  and  so  likely  to  injuie 
them."(6) 

^Vhere  Infant  Wards  will  be  allowed  to  be  taken  Mroad,] — Notwith- 
standing the  acknowledged  legal  right  of  a  parent  to  the  custody  of 
his  children,  the  court  of  chancery  having  the  property  of  infants 
under  its  care,  will  not  suffer  the  father,  who  is  abroad,  to  interfere 
with  respect  to  the  infants,  because  it  cannot  make  him  responsible 
for  his  conduct  towards  them  ;  and  it  has  always  been  the  principle  of 
the  court  not  to  risk  the  incurring  of  damage  to  children  which  it 
cannot  *repair,  but  rather  to  prevent  the  damage  being  p  ^gg^  ^ 
done.(c)    The  father  of  infant  wards  has  in  some  cases  *-  ^ 

been  restrained  by  the  court  from  taking  them  abroad.(ti{)  But  on  the 
petition  of  an  infant  ward  of  the  court  of  the  age  of  eighteen  years, 
praying  that  he  might  be  permitted  to  go  abroad  for  three  weeks  in 
company  with  a  gentleman  to  visit  his  father,  leave  was  granted  on 

(y)  See  2  Rum.  30.  (a)  10  Yes.  61. 

(s)  2  Sim.  35;  aee  GreenhiU  w,  Grttnhill,  (6)  2  Russ.  30. 

6  Nev.  &  M.  245 ;  4  Ad.  &.  EL  624,  when  (e)  2  Run.  18. 

anoiher  obsUde  to  Uie  interventioa  of  Um  {d)  Anon.  Jac.  265,  note ;  Dt  MdnnevilU 

oaort  in  faToar  of  the  children  wai  the  want  ▼.  De  MannevilU^  10  Vei.  32;  ante  671) ; 

of  a  fund  applicable  to  their  maintenance.  MounUtuart  ?.  MoufU$tuart^  6  Ve8.363. 
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Satisfactory  security  being  given  that  he  would  be  brought  home 
within  that  timc.(e) 

The  court  will  not  make  an  order  permitting  its  infant  wards  to  be 
removed  out  of  the  jurisdiction,  with  a  view  to  their  residing  perma- 
nently abroad,  except  in  case  of  imperative  necessity;  as  where  it  is 
clearly  proved  that  a  constant  residence  in  a  warmer  climate  is  abso- 
lutely essential  to  their  health.  Such  an  order,  if  made,  ought  to  com- 
prise a  scheme  for  the  education  of  the  infants,  as  well  as  a  provision 
for  informing  the  court  from  lime  to  time  of  their  progress  and  condi- 
tion, and  an  undertaking  to  bring  them  within  the  jurisdiction  when 
required.(/)  Where  ill  health  required  the  removal,  the  court  made 
an  order  for  the  master  to  approve  of  a  plan  for  the  infant's  mainte- 
nance and  education  out  of  the  jurisdiction,  but  the  allowance  to  be 
limited  to  one  year.(g)  The  court  allowed  an  infant,  with  the  view 
of  his  being  in  his  native  country,  near  to  his  father  and  sisters,  to  be 
placed  at  the  University  in  Dublin,  upon  security  for  bringing  him 
within  the  jurisdiction  when  vequired.(A) 

The  court  has  authority  to  order  maintenance  for  infants  out  of  the 
jurisdiction,  if  the  circumstances  of  the  case  require  it ;  and  where  an 
infant  had  been  taken  by  his  father,  who  had  absconded  to  America 
without  having  surrendered  to  a  commission  of  bankruptcy,  and  the 
father  would  not  suffer  the  infant  to  return  to  England,  the  court  upon 
appeal  gave  liberty  to  the  guardian  to  apply  annually  for  an  allow* 
ance  for  the  infant's  maintenance  and  education  in  America,  on  con* 
dition  of  producing  certificates  showing  the  proper  application  of  the 
money.(i) 

T  *691  1  *  Religious  Tenets  when  a  Ground  of  Interference.] — 
■■  J  The  court  will  not  interfere  on  the  ground  of  religious 

tenets,  except  so  far  as  the  law  of  the  country  looks  upon  some  reli- 
gious opinions  as  dangerous  to  society.(/r)  Formerly  the  court  would 
remove  children  from  Roman  Catholic  guardians  or  parents,(/)  but  it 
is  now  otherwise.  The  court  refused  to  take  children  from  the  father 
on  the  ground  of  his  being  a  Catholic.(m) 

Testamentary  Guardians,'] — We  have  already  seen  that  power  is 
given  by  statute  to  the  father  of  appointing  guardians  for  nis  chil- 
dren.(n)  The  guardians  so  appointed  are  subject  to  the  same  juris* 
diction,  both  at  law  and  in  equity,  as  is  exercised  with  respect  to  the 
father  himself  (o) 

Where  a  suit  is  instituted  for  the  administration  of  an  infant's 
estate,  the  court  has  jurisdiction  over  the  infant,  and  on  the  petition  of 
the  guardians  may  order  the  infant  to  be  delivered  by  the  mother, 
whose  character  was  objectionable,  to  the  guardians.(p) 

Where  the  father  has  appointed  a  guardian  of  his  children,  the 

(e)  Biggt^.  Terry,  1  M.  &  Craig,  675.  Ball  &  B.  61. 

(/)  Campbell  ▼.  Mackay,  2  M.  &.  Craig,        (m)  GaUini  v.  G^Sint,  cited  3  Sim.  37; 

31.  Bee  Anon-  Jac.  R.  264,  note. 

( g)  Wyndham   T.    Lord  Ennitmore^   1        (n)  Ante,  305. 309. 
Keen,  467.  (o)  Beaufort  v.  Bertie,  I  P.  Wms.  703; 

(A)  Latham  ▼.  Hall,  7  Sim.  141.  Eyre  t.  Counte$$  of  Skafteebury,  3  P.  Wra«. 

(t)  Stephene  v.  Jamee,  1  M.  &  Keen,  627.  1 15 ;   Welleeley  v.  Duke  of  Beaufwt^  2  Rnai. 

(Jir)  Luane  v.  Blenkin,  Jac.  Rep.  253.  256.  21 ;  Rex  v.  hley,  5  Ad.  dt  El  441. 

(I)  S  Br.  C.  C.  510 ;  TeyjOiam  v.  Lentiard^       (,|r^  WrvgKl  h,  N<i^(Qr«  5  Midd.  77. 
Br.  P.  C.  302, 2d ed. ;  mo  2  Rum.^\  V 
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mother  has  no  right  as  such,  to  their  custody ;  but  the  court,  with  the 
view  of  promoting  the  benefit  of  the  infant,  and  upon  sufficient  rea*^ 
son,  as  the  infant's  heahh,  will,  in  the  exercise  of  its  discretion,  inter- 
fere with  the  right  of  the  testamentary  guardian,  to  the  extent  of 
allowing  an  infant  under  eight  years  of  age  to  reside  with  the  mother, 
more  especially  when  the  father,  by  a  deed  of  separation,  had  cove- 
nanted to  allow  such  child  to  reside  with  the  mother  up  to  the  age  of 
ten  years.(t) 

A  testamentary  guardian  cannot  by  deed  or  will  transfer  the  cus- 
tody of  his  ward  to  another.(7)  On  the  death  of  the  guardian  the 
office  does  not  pass  to  liis  executor  or  administrator,  but  is  absolutely 
determined.(r)  Where  a  woman,  who  is  a  guardian,  marries,  the 
guardianship  is  not  transferred  to  her  husband. (s)  A  mother  having 
children  by  a  second  marriage  is  not  thereby  rendered  incompetent 
to  be  guardian  to  the  children  of  her  first  marriage.(0  A  testator  hv 
his  wul  expressly  excluded  his  wife  from  the  guardianship  of  his  chil- 
dren, and  directed  that  if  she  should  obtain  possession  of  them,  the  : 
provision  he  had  made  for  their  maintenance  should  cease,  and  he 
appointed  his  executors  to  be  their  guardians*  After  the  testator*s 
death  his  widow,  as  the  ^answer  alleged,  forcibly  removed  r  ^^^o  1 
one  of  the  daughters  from  a  school  at  which  her  father  had  *-  ^ 

placed  her  in  his  lifetime,  and  took  the  child  abroad.    She  then  filed' 
a, bill  as  next  friend  of  the  children,  against  the  executors  for  an 
account  of  the  testator's  estate.    The  court  of  chancery  directed  the 
account  to  be  taken,  but  referred  it  to  the  master  to  inquire  into  the-  - 
alleged  misconduct  of  the  mother,  and  ordered  all  proceedings  under 
the  decree  to  be  stayed  till  the  report  was  maGle.(ti) 

Jurisdiction  to  control  parental  Authority  on  the  ground  of  the  fecu* 
niary  Interest  of  the  ChUd.'] — Where  some  immediate   irrevocable- 
provision  has  been  made  for  a  child,  the  court  has  interfered  in  some 
cases  in  taking  the  custody  of  children  from  the  father,  for  the  pur- 
pose of  insuring  the  education  of  the  child  in  a  manner  suitable  to  its 
future  property .(x)     The  court  will  not  permit  a  parent,  who  cannot 
educate  a  child  in  a  manner  suitable  to  the  property  which  the  child 
derives  from  the  bounty  of  another,  to  withhold  from  it  the  education  * 
to  which  it  is  entitled.    This  jurisdiction  however  is  very  carefully 
exercised,  not  on  writ  of  habeas  corpus,  but  on  petition,(t^)    In  Lyons 
V.  Blenkins,{z)  the  grandmother,  with  whom  her  grand-daughters  had  • 
resided,  by  her  will  gave  a  moiety  of  one  estate  and  some  other  estates* 
aqd  pecuniary  legacies  to  her  three  ^rand-dauffhters,  and  taking  it  for 
granted  that  she  had  power  to  appomt  a  guardian,  expressly  directed 
that  their  aunt  should  be  their  guardian,  with  power  to  receive  the 
rents  and  interest  of  their  property,  and  to  apply  such  part  as  to  her 
shr)uld  seem  reasonable  towards  their  maintenance  and  education 
during  their  minorities.     The  property  of  the  infants  amounted  toge- 
ther to  about  600/.  per  annum.    After  the  death  of  the  testatrix  the 
infants  resided  under  the  care  of  their  aunt.    On  a  petition  being  pre- 

(i)  Doyle  V.  Wright,  4  Juriit,  380.  tee  ante,  309. 

(9)  Vaotfh.  179;  ViUareal  v.  ATei/iM,  3        (k)  Amolt  v.  BleaiduU,  4  Sim.  387. 
BwMi.  533.  (x)  Powell  ?.  CUover,  Q  Br.  C.  C.  499. 

(r)  Vauffh.  180.  183.  185.  (y)  LyoH9  v.  BJenHn,  Jafi.  a.3&4. 

(a)  Com.  Dig.  Guardia/i,  (E.)  2.  {t)  Jm«  ¥L.^4&. 

W  O^bet  f.  nunkam,  1  liaU  &.B.  66; 
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sented  by  the  father,  praying  for  the  infants  to  be  restored  to  him« 
Lord  Eidon,  C.  said,  "  The  view  I  have  taken  of  the  case  is  of  this 

r  *B^^  1  ^^^ '  ^^^^  ^^  ^  ^^^^  provided  for  the  maintenance  and 
^  J  education  *of  these  children;  and  I  think  I  am  properly 

warranted  by  authorities  in  asserting,  that  if  a  testator  thinks  fit  to 
provide  a  fund  for  the  maintenance  and  education  of  children  during 
their  minorities,  and  at  the  end  of  that  period  makes  a  further  provi- 
sion for  them,  and  the  father  permits  their  maintenance  to  be  supplied 
from  that  source,  allowing  them  to  be  brought  up  with  expectations 
founded  upon  a  particular  species  of  maintenance  and  education 
which  he  himself  cannot  afford  to  give  them,  he  is  not  (unless  I  greatly 
mistake  the  matter,)  according  to  the  principles  of  this  court,  at  liberty 
to  say  that  he  will  take  them  from  the  course  of  education  which 
they  had  hitherto  pursued,  and  that  too  at  a  period  approaching  to 
maturity  of  age.  He  is  not  at  liberty  to  say  1  will  alter  the  course 
of  education  of  my  children,  by  applying  more  scanty  means  for  the 
purpose ;  and  I  will  not  permit  them  to  have  the  benefit  of  that  sort 
of  maintenance  and  education  which  they  have  hitherto  had;  and  in 
consequence  of  which  their  views  in  life  are  very  diflferent  from  what 
they  would  have  been  without  it."  The  father's  application  was 
refused,  and  a  reference  was  directed  to  the  master  to  inquire  by 
whom  and  at  what  expense  the  infants  had  hitherto  been  maintained 
and  educated,  and  whether  the  father  was  of  sufficient  ability  to  edu- 
cate them  in  as  beneficial  a  manner ;  and  if  not,  to  approve  of  a 
scheme  for  their  education  during  their  minorities.(a) 

In  another  case  the  testator  by  his  will  gave  10,000/.  to  trustees 
upon  certain  trusts  for  the  infant  plaintiff,  his  grand-daughter,  and  on 
trust  to  pay  out  of  the  interest  of  it  an  annnity  of  100/.  to  her  father 
till  she  should  attain  twenty-one  or  marry  with  consent  of  the  trus- 
tees ;  and  he  gave  and  committed,  so  far  as  it  was  in  his  power  so  to 
do,  the  guardianship,  custody,  care,  tuition,  management  and  educa- 
tion of  the  plaintiff  to  the  trustees  and  the  survivors  and  survivor  of 
them ;  and  he  gave  to  her  father  a  legacy  of  2000/.  By  a  codicil  he 
declared  that  if  the  father  or  his  wife  should  ever  interfere  with  the 
management  and  direction  of  the  trustees  respecting  the  education  of 
r  *fiQ4  1  '^^^  grand-daughter,  then  he  *revoked  the  legacies  left  to 
I-  -I  him,  as  it  was  his  wish  that  he  should  not  have  any  con- 

trol over  her.  The  father  by  his  answer  submitted,  that  the  condition 
or  prohibition  annexed  to  the  legacy  to  him  was  for  want  of  a  bequest 
over  to  be  considered  as  in  terrorem  only  and  void.  He  was  desirous 
of  having  the  care  of  his  daughter,  and  submitted  that  she  ought  to 
be  placed  under  his  care.  The  decree  directed  a  transfer  of  the 
legacy  of  10,000/.  and  on  the  father  undertaking  to  give  up  and 
abandon  all  interference  with  the  management  and  direction  of  the 
trustees  in  the  education  and  management  of  the  plaintiff,  such  under- 
taking to  be  given  in  the  manner  and  form  approved  by  the  master, 
it  was  declared  that  he  would  be  entitled  to  the  benefits  given  to  him 
by  the  will ;  but  in  case  he  should  refuse  to  give  such  undertaking, 
then  it  was  declared  that  he  was  not  entitled  to  them  ;  and  it  was 
declared,  that  in  the  event  of  his  giving  such  undertaking,  the  trustees 
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."were  entllled  to  the  guardianship,  custody  or  tuition  and  management 
of  the  plaintiff  during  her  minority ;  and  in  that  case  the  master  was 
to  approve  of  a  proper  scheme  for  the  education  and  bringing  up  of 
the  plaintiff  according  to  the  meaning  and  intention  of  the  testator  as 
expressed  in  his  will,  regard  being  had  to  her  rank  and  expectations 
in  iife.(fr) 

A  rich  uncle  took  his  three  nieces  into  his  house,  maintained  them 
there,  and  died,  having  bequeathed  to  them  by  his  will  large  legacies. 
The  executor  continued  to  keep  the  nieces  in  the  house  where  he 
and  the  testator  lived.  The  father  or  the  children  petitioned  that  they 
might  be  delivered  to  him.  The  eldest  child  (of  the  age  of  thirteen) 
appeared  in  court,  and  being  examined  denied  she  was  under  any 
force;  and  although  she  had  all  imaginable  duty  for  her  father  and 
mother,  yet  she  thought  herself  under  an  obligation  to  observe  her 
uncle's  intention  to  continue  in  the  house  where  he  had  placed  her. 
The  court  was  of  opinion  that  the  guardianship  of  the  children  by  the 
law  of  nature  belonged  to  the  father,  but  that  the  right  thereto  was 
not  to  be  determined  upon  petition  without  a  bill ;  and  that  the  father 
might  take  his  children,  but  not  by  force,  nor  in  going  to  r  ^^g.  -i 
or  ^returning  from  the  court;  and   directed  the  exe-  *-  -' 

cutor  who  had  the  custody  of  the  children  to  permit  their  parents  at 
all  seasonable  times  to  hav^ access  to  and  see  their  children.(c) 

An  infant  had  been  delivered  by  her  father  and  mother  to  the  sole 
care  of  the  settlor,  who  made  a  settlement  on  the  infant,  on  condition 
of  her  being  under  the  care  of  the  settlor;  on  a  bill  filed  by  the  infant 
after  her  father's  death,  stating  that  no  person  was  properly  autho- 
rised to  take  care  of  her  person  during  her  minority,  and  that  she  was 
desirous  that  the  settlor  should  be  appointed  guardian  of  her  person, 
it  was  referred  to  the  master  to  consider  whether  it  would  be  proper 
to  appoint  the  settlor  to  be  guardian  of  the  infant,  takine  into  consi- 
deration the  effect  of  the  settlement.  In  this  case  the  infant's  mother 
w&s  living,  but  resided  abroad.(d)  The  court  of  chancery  will  not 
interfere  as  to  the  religious  education  of  an  infant  upon  any  supposed 
pecuniary  advantages  to  be  derived  from  a  change  of  faith,  against 
the  father's  injunctions.(A) 

Courts  of  Equity  authorised  io  order  Maintenance  of  Infants.'] — ^The 
courts  of  chancery  and  exchequer  in  England  and  Ireland  may,  by 
order  made  on  the  petition  of  the  guardian  of  any  infant,  in  whose 
name  any  stock  shall  be  standing,  or  any  sum  of  money  by  virtue  of 
any  act  for  paying  off  any  stock,  and  who  shall  be  beneficially  entitled 
thereto,  or  if  there  shall  be  no  guardian,  by  an  order  in  any  cause 
depending  in  such  courts,  direct  all  or  any  part  of  the  dividends  duo 
or  to  become  due  in  respect  of  such  stocks  or  any  such  sum  of 
money,  to  be  paid  to  any  guardian  of  such  infant,  or  to  any  other 
person  accordmg  to  the  discretion  of  such  court  for  the  maintenance 
and  education,  or  otherwise  for  the  benefit  of  such  infant;  such  guar* 
dian  or  other  person,  to  whom  such  payment  shall  be  directed  to  bo 


(6)  QoUtm  T.  Mwris,  38  May,  1819  ;  Jae.        (d)  Fagmifd  t.  8tlw^,  Jae.  ft.  968. 
B.  257. 958,  note.  ik)  Doyle  v.  Wright,  4  Jarht,  380. 

(e)  Ex  parU  HopkiM,  3  P.  Wmi.  153. 

September,  184L — 2L 
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made,  being  named  m  the  order  directing  such  payment ;  and  the 
receipt  of  such  guardian  or  other  person  for  such  dividends  or  sum  of 
money,  or  any  part  thereof,  shall  be  as  effectual  as  if  such  infant  had 
attained  the  age  of  twenty-one  years,  and  had  signed  and  given  the 
same.(e)  The  court  has  jurisdiction,  under  1 1  Geo.  4  and  1  Will.  4, 
c.  65,  s.  32,  upon  petiion  of  the  father  of  the  infant,  where  there  was 
no  guardian,  and  no  cause  depending  with  reference  to  the  matter,  to 
direct  that  the  dividends  on  stock  belonging  to  the  infant,  shall  be 
paid  to  the  father  for  the  maintenance  of  the  infant.(o) 

When  Maintenance  for  infants  will  be  ordered  without  Suit] — 
The  court  will  not  order  a  reference  for  the  maintenance  of  an  infant 
r  *60'i  1  ^"  petition  without  suit,  where  the  property  •is  consider- 
'■  -•  able,  where  it  is  necessary  to  take  accounts  in  the  master's 

office,  or  in  cases  where  trustees,  in  whom  a  discretionary  power  is 
vested,  are  called  upon  to  allow  a  maintenance  for  minor8.(/)  But 
it  will  be  done  on  petition  in  special  cases,  as  where  there  is  a  spe- 
cific fund  for  maintenance,  or  the  property  is  very  small ;  and  it  was 
said  that  as  a  general  rule,  if  the  infant  had  100/.  per  annum,  a  bill 
should  be  filed.(^)  But  in  a  subsequent  case  a  guardian  was  appoint- 
ed and  maintenance  allowed  upon  petition  without  bill,  where  the 
infant's  income  was  300/.  a  year.  Sir  J.  Leach,  M.  R.,  who  made  the 
order,  said,  that  unless  the  rule  was  otherwise  fixed,  he  should  enter- 
tain such  petitions,  where  the  income  did  not  exceed  that  8um.(A) 
On  the  petition  of  an  infant  for  a  reference  to  approve  of  a  guardian 
and  of  a  proper  sum  to  be  allowed  for  his  maintenance,  where  the 
amount  of  his  property  was  stated  to  be  about  200/.  per  annum,  the 
order  was  made  without  suit.(t)  And  an  order  for  a  reference  as  to 
the  maintenance  of  an  infant  out  of  his  freehold  estates,  the  rents  of 
which  were  260/.  a  year,  was  made  upon  petition  without  suit.(A) 
An  order  was  made,  on  petition  without  suit,  for  the  allowance  of 
450/.  a  year  for  the  maintenance  of  an  infant,  the  income  of  whose 
property  exceeded  1500/.  a  year;  Sir  L.  Shad  well,  V.  C,  observing 
that  he  thought  the  distinction  as  to  making  orders  on  petition  without 
suit,  between  cases  where  the  income  was  above  or  below  300/.  per 
annum,  was  without  any  foundation  in  principle.(x) 

Guardian  appointed  without  a  Referenced] — The  aunt  of  two  infant 
orphans,  who  nad  no  property  except  a  pension  of  15/.  a  year,  was 
Appointed  a  guardian  witnout  a  reference,  for  the  purpose  of  receiv- 
ing the  pension.(/)  And  the  same  was  done  in  a  case  where  the 
infant  was  entitled  to  freehold  property  worth  80/.  a  year.(m)  The 
costs  of  the  guardian,  incurred  by  a  petition  for  his  appointment,  and 
for  an  allowance  for  the  infant's  maintenance,  will  be  allowed  in  the 
guardian's  account.(n) 

(0  11  Gca  4  tnd  1  Will.  4,  c  65,  ■.  32 ;  3  Br.  C.  C.  88. 

and  8ee  w.  36,  37,  38, 39, 40.  (A)  Ex  parU  Lakin,  4  Ruflf.  307. 

(0)  Jn  re  Nai$h,  V.  C.  S9  April,  1840, 18  (i)  Ex  ptuU  MytrmmtgK  1  J«e.  is,  W. 

Law  Journ.  252.  151. 

(/)  CorbeU  ▼.  Tattenhnm,  1  Ball  &  R  (k)  Ex  parte  Starkie,3  S\m.  2319. 

60.  (X)  Jn  re  Chrittie,  9  Sim.  64^. 

ig)  Ex  parU  Mountfort,  15  Vea.  448 ;  In  {I)  Jn  re  Jone$,  1  Ruaa.  478. 

k   r«  MoleMtcorth,  4  Ruaa.  308,  n.     See  Ex  (m)  Ex  parte  Jaekaon,  6  Sim.  91f. 

§rte  WAiifield,  2  Atk.  316 ;  Ex  parte  Kent,  ^^^^  £x  i^nt  Sali«r ^  3  Be.  C.  C  500. 
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The  court  refused  to  appoint  a  guardian  without  a  reference,  where 
the  inAiOt's  property  amounted  to  150/.  a  year.(o) 

Order  for  Maintenance  without  a  Reference.'] — An  order  was 
made  without  a  reference  upon  petition  for  the  application  p  ^^^^  1 
*of  the  principal  sum  of  298/.,  belonging  to  two  infants,  ^  •' 

for  their  maintenance  from  lime  to  time.  They  had  no  other  prop- 
erty, except  some  copyholds  yielding  about  6/.  per  annum.(p)  So 
the  interest  of  a  sum  of  1200/;,  the  property  of  three  infants,  was 
ordered  to  be  paid  to  their  father  for  their  maintenance,  without  a 
reference.(flr)  Dividends,  to  which  infants  were  entitled,  were  ordered 
without  a  reference  to  be  paid  to  their  father  for  their  maintenance, 
the  parties  being  poor  and  the  property  of  small  amount.(r)  So  an 
increased  allowance  for  maintenance  was  made  out  of  property  of 
infants  for  the  purpose  of  supporting  their  parents,  who  were  in  great 
indigence.(s)  An  infant's  share  of  a  residue,  amounting  to  125/. 
was  ordered  to  be  paid  to  his  father,  on  account  of  the  expenses 
(which  the  father  had  been  forced  to  borrow  money  to  defray)  of 
the  infant's  outfit  and  passage  to  India.(/)  An  order  was  made  upon 
petition,  that  part  of  a, small  sum  of  stock  bequeathed  to  an  infant, 
whose  father  had  absconded,  leaving  his  wife  and  children  depend- 
ent upon  her  industry  for  support,  should  be  sold,  and  the  proceeds 
applied  in  payment  of  a  debt  incurred  for  necessaries  on  his  account* 
and  that  the  residue  of  the  stock  should  be  transferred  into  court, 
and  the  dividends  paid  to  his  mother  towards  his  maintenance.(tt) 

Maintenance  allowed  out  of  Principal  and  before  Property  had 
vested.] — The  court  of  chancery  will  go  considerable  length  in  pro- 
viding for  the  maintenance  and  education  of  infants.  Where  a  small 
sum  is  given  to  an  infant,  the  interest  of  which  is  insufficient  for  bis 
maintenance  and  education,  an  allowance  out  of  the  principal  will 
be  made,  for  the  education  of  an  infant,  on  the  around  that  it  is  most 
beneficial  to  him.(a:)  The  court,  however,  does  not  so  frequently 
break  in  upon  capital  for  the  mere  purpose  of  maintenance,  as  for 
that  of  *aclvancement.(v)  The  court  made  an  order  r  ^^«  n 
upon  petition,  that  executors  should  be  at  liberty  to  apply  >-  ^ 

certain  small  sums,  part  of  the  capital  of  the  residuary  shares 
bequeathed  by  a  father  to  his  infant  children,  towards  their  mainte- 
nance, education  and  advancement,  though  the  shares  did  not  vest 
till  the  children  came  of  age.  The  will  contained  a  power  of 
advancement  for  an  apprentice  fee  or  otherwise,  in  the  discretion  of 
the  executors,  for  the  advancement  in  life  of  any  of  the  children 
during  their  respective  minorilies.(z) 

In  the  case  of  a  gift  of  a  legacy  by  a  parent  to  a  child,  the  court 
allows  interest  by  way  of  maintenance,  although  there  is  an  omission 
of  any  direction  as  to  interest,  proceeding  upon  the  ground  of  a  very 

(o)  Ex  parte  Janion,  1  Jac.  Sl  W.  395.  (f )  Clay  v.  Pennington^  8  Sim.  359. 

See  ExparU  WheeUr,  16  Yes.  226.  (u)  Ex  parte  Swift  in  re  Swift,  1  Rofli. 

ip)  Ex  parte  Oreen,  1  Jac  &  W.  253.  &,  M.  575. 

Iq)  Ex  parte  Dudley^  1  Jac.  &  W.  254ii;  (x)  Barlow  ▼.  Orant,  1  Vera.  S35 ;  Ifar- 

In  re  AUeop,  1  Cooper,  C.  C.  44.  vcy  t.  Haroey,  2  P.  Wroa.  21. 

(r)  Payne  v.  Low,  1  Roas.  &,  M.  223.  (y)  Vfalker  ▼.  Wetherell,  6  Vea.  474. 

(a)  AlUn  V.  Cooter,  1  Bea.  202.  See  Hey^  («)  Ex  parU  Ckamkero,  I  Rua.  4b  M. 

oham  ▼.  ihyokawt,  1  Coz,  179;  UamUy  ▼.  577. 
Oilbert,  Jac  354. 
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natural  presumption,  that  a  father,  bound  by  natural  duty  to  provide 
for  the  child,  must  intend  that  it  should  be  maintained,  though  the 
payment  of  the  legacy  be  postponed  to  twenty-one.((i)  In  Incledon 
V.  Norihcote{b)  a  testator  devised  his  real  estate  and  the  residue  of 
his  personalty  upon  trust  to  raise  5000/.  for  such  of  his  children  as 
should  attain  4wenty-one,  and  it  was  held  that  the  children  were 
entitled  to  interest  on  their  shares  for  their  maintenance  during  their 
minority.  So  where  a  testator  devised  the  residue  of  his  real  and 
personal  estate  to  such  of  his  children  as  should  attain  twenty-one, 
or  marry  under  that  age,  with  consent ;  all  the  children  are  entitled, 
although  their  interests  are  contingent,  to  have  allowances^out  of  the 
residue  for  their  maintenance  during  their  minority.(c)  An  allow- 
ance  out  of  the  residue,  which  was  directed  to  be  accumulated,  was 
made  for  the  support  of  a  legatee  in  the  interval  between  'the  time 
when  the  legatee  attained  his  full  age,  and  the  time  fixed  for  the  dis- 
tribution of  the  accumulated  fund. (6?) 

in  general,  where  children  have  a  common  interest  to  a  fund,  the 
income  of  the  fund,  if  necessary,  may  be  applied  to  their  mainte- 
r  ♦699  1  nance.  Although  the  words  of  the  will  do  noj  authorize 
^  J  ♦the  application  of  interest  to  the  maintenance  of  the 

infants,  yet  if  the  court  can  collect  before  it  all  the  individuals  who 
may  be  entitled  to  the  fund,  so  as  to  make  to  each  a  compensation 
for  taking  from  him  part,  it  will  grant  an  allowance  for  maintenance; 
but  if  the  will  contains  successive  limitations,  under  which  persons 
not  in  being  may  become  entitled,  it  is  not  sufficient  that  all  the  par- 
ties then  living,  presumptively  entitled,  are  before  the  court,  for  none 
of  the  living  may  be  the  parties  eventually  entitled  to  the  enjoyment 
of  the  property.  In  such  a  case  an  order  for  maintenance  would  be 
in  effect,  to  give  for  maintenance  of  one  person  the  property  of 
another.(e)  The  case  in  which  maintenance  has  been  allowed,  though 
not  given  by  the  will,  is  where  there  are  children,  some  or  one  of 
whom  must  take  the  property,  and  all  have  an  equal  chance  of  sur- 
viving, and  a  present  interest.  But  it  cannot  be  done  if  there  is  a 
gift  over,  or  if  the  children  are  not  all  the  persons  among  whom 
it  is  to  go,  but  future  unborn  children  may  become  entitled  to  part  of 
the  fund.  Lord  Eldon  said  there  is  no  case  in  which  interest  of 
property  directed  to  accumulate  has  been  applied  to  maintenance, 
except  where  it  was  one  principal  sum  in  which  all  were  inter- 
ested.(/)  The  result  is,  that  if  the  chance  of  surviving  is  equal 
among  all,  and  no  other  interest  that  upon  any  contingency  would 
take  effect  will  be  defeated,  maintenance  shall  be  allowed  out  of  the 
interest ;  but  it  is  impossible  to  give  it  where,  in  any  event  under  the 
operation  and  construction  of  the  will,  that  interest  may  possibly 
belong  to  other  persons.(^)     In  such  cases  the  court  will  not  order 


(a)  Milckell  ▼.  Bowtt,  3  Vcfl.287 ;  Cham^  (e)  Per  Lord  Eldon  in  MarthaU  ▼.  IMZ*. 

her9  V.  Ooldwin,  1  ]  Ves.  1 ;  CrickeU  v.  DoU  vtay,  2  Swanst  436 ;  Atmc  v.  WtLfia^  3  Sim. 

by,  3  Ves.  10 ;  TyrreU  ▼.  TyrrtlU  4  Vet.  1 ;  533. 

Greenwtll  v.  Greenwell,  5  Yes.  194;  CoUit  (/)  Ex  parte  KMU,  11  Yes.  604  ;  JyKt- 

T.  Blackburn^  9  Yes.  470.  tDorth  ▼.  PratcheU^  13  Yet.  3*21. 

(h)  3  Atk.  433.  43a  {g}  Lord   Eldon,  Emt   ▼.   jBfrloto,   14 

(e)  Brown  v.  7Vmp«r/ey,  3  Russ.  ^^.  \e».  ^^\  <»Xs4  ia   TVmer  v.  TWiier,  4 

(iO  M'Dermott  v.  Kealy,  3  Rubs.  ^^4.  ^vnx.  \^1. 
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maiatenance  without  the  consent  of  the  persons  who  may  ultimately 
become  eQtitled.(A)  Where  the  shares  of  children  in  a  fund  were 
contingent  on  the  sons  attaining  twenty-fouf,  or  dying  under  that 
age»  leaving  issue,  and  on  the  daughters  attaining  twenty-four  or 
marrying;  but  the  legacy  was  not  given  over  in  the  event  of  no  child 
acquiring  a  vested  interest ;  the  court  refused  •lo  order  r  ^^qq 
maintenance  for  the  children,  unless  the  testator's  next  of  *- 
kin  would  consent.(i) 

Jh  to  the  Father^s  Ability  to  maintain  his  Children.] — In  general 
the  court  will  not  order  maintenance  out  of  a  fund  to  which  children 
are  entitled,  if  the  father  be  able  to  maintain  them.(A:)  If  the  father 
is  not  of  sufficient  ability,  the  court  will  allow  maintenance  for  the 
children,  although  the  mother  has  a  competent  separate  estate.(/) 
Where  the  father  in  consequence  of  bankruptcy  was  wholly  unable 
to  maintain  his  children,  maintenance,  with  the  consent  of  the  person 
entitled  in  reversion,  was  directed  by  the  court  out  of  a  fund  bequeath- 
ed to  grandchildren  payable  at  twenty-one  or  marriage,  or  to  the 
issue  of  those  who  were  dead,  with  survivorship  and  accumulation  till 
the  time  of  payment,  and  a  limitation  over  absolutely  in  case  of  the 
death  of  all  without  issue  before  that  time.(m)  Where  a  father  had 
deserted  his  children,  and  was  not  of  ability  to  maintain  them,  the 
court,  on  the  petition  of  the  children,  will  make  an  order  referring  it 
to  the  master  to  approve  of  a  proper  person  to  act  in  the  nature  of  a. 
guardian,  and  to  inquire  whether  it  will  be  for  the  benefit  of  the  infants 
that  a  certain  sum  shall  be  raised  out  of  property  to  which  they  are 
absolutely  entitled  under  a  will;  and  upon  the  master's  report  that  it 
is  for  their  benefit,  and  with  the  consent  of  the  executors  of  that  will, 
the  court  will  order  the  sum  to  be  raised  accordingly.(n)  So  mainte- 
nance was  ordered  for  the  children  where  the  father's  income,  though 
considerable,  bore  no  proportion  to  the  fortune  which  was  bequeathed 
to  the  children.  In  this  case  the  residuary  bequest  to  a  very  large 
amount  was  in  favour  of  infant  grandchildren,  payable  at  twenty-one. 
or  marriage,  with  survivorship,  the  interest  to  accumulate  and  to  be 

Eaid  with  the  capital ;  and  in  case  of  the  death  of  all  the  children 
efore  payment,  there  was  a  gift  over  to  their  mother  absolutely.  The 
court  directed  maintenance  with  the  mother's  consent.(o) 

*ln  many  families  the  eldest  infant  is  in  possession  of  a  p    ^^q,     1 
large  property,  while  the  younger  infants  have  only  a  >-  -I 

small  provision,  in  such  a  case  the  court  does  not  measure  the  duty  of 

(A)  FMrm^n  ▼.  Oreen^  10  Ves.  47 ;  Er^  mainteomnoe  and  edacalkm  of  the  children 

ringion,  t.  Chapman^  \U  Ves.  20.  daring  their  miooriliea.    It  waa  held,  that 

(t)  Canniagi  v.  FUwtr^  7  Sim.  523.  after  the  wife'a  death  the  husband  waa  en- 

{k)  Andrew  ▼.  Partington^  3  Br.  C.  C.  titled  to  require  that  the  income  should  be 

60 ;  Mumdy  t.  Earl  ihwe,  4  Br.  C.  C.  226 ;  applied  to  the  maintenance  and  edacation  of 

■ee  2   Roper  on  Leg.  266,  3d  ed.     By  a  the  children,  notwithsUnding  that  he  waa 

marriage  settlement  persqnal  property  was  himself  of  ample   ability  to  maintain  and 

settled,  by  the  ftther  of  the  wife,  in  trust  educate  them.    Stoeken  ▼.  Stoeken,  4  M.  d& 

lor  her  for  life,  with  remainder  to  herchil-  Cr.  95;  4  Sim.  152;  2  M.  d&  Keen,  489. 

dren  equally  as  tenants  in  common ;  and  in  (JL)  Haley  v.  Bannuier^  4  Madd.  275. 

default  of  a  child  obtaining  a  vested  interest,  (m)  Fendall  v.  iVatA,  5  Ves.  197,  n. 

in  trust  for  the  husband,  with  a  direction  (ii)  In  Re  England^  1  Ross.  &.  M.  499. 

that  after  the  wife's  death  the  trustees  should  (o)  Cavendiih  ▼.  Mercer,  5  Ves.  195,  n. 

apply  the  income  at  their  discretion  for  the  See  Jervoiet  ?.  Silk^  Coop.  C.  C.  52. 
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maintaining  ibe  eldest  child  by  looking  at  him  only,  but  it  considers 
that  it  is  for  his  interest  that  his  brothers  and  sisters  should  be  brought 
up  in  respectable  stations.  The  principle  on  which  the  court  acts  in 
such  a  case,  by  giving  for  the  maintenance  of  the  eldest  infant  son 
a  much  greater  sum  than  he  can  possibly  require,  is  in  order  that  all 
the  children  may  be  educated  in  a  liberal  way,  and  placed  in  such 
situations  as  may  be  creditable  to  such  son.(n) 

Courts  of  Equity  authorized  to  make  Orders  as  to  the  Mother^s 
Access  to  and  Custody  of  Infant's  in  certain  Cases.'\ — The  statute  2 
&  3  Vict.  c.  54,  after  reciting  that  it  was  expedient  to  amend  the  law 
relating  to  the  custody  of  infants,  enacts,  "  that  after  the  passing  of 
this  act,  it  shall  be  lawful  fur  the  lord  chancellor  and  the  master  of 
the  rolls  in  England,  and  for  the  lord  chancellor  and  the  master  of 
the  rolls  in  Ireland,  respectively,  upon  hearing  the  petition  of  the 
mother  of  any  infant  or  infants  being  in  the  sole  custody  or  control  of 
the  father  thereof,  or  of  any  person  by  his  authority,  or  of  any  guardian 
after  the  death  of  the  father,  if  he  shall  see  fit,  to  make  order  for  the 
access  of  the  petitioner  to  such  infant  or  infants,  at  such  times 
and  subject  to  such  regulations  as  he  shall  deem  convenient  and  just; 
and  if  such  infant  or  infants  shall  be  within  the  age  of  seven  years,  to 
make  order  that  such  infant  or  infants  shall  be  delivered  to  and 
remain  in  the  custody  of  the  petitioner  until  attaining  such  age,  sub' 
ject  to  such  regulations,  as  he  shall  deem  convenient  and  just." 

Affidavits  may  be  received.] — The  second  section  enacts,  '*  That  on 
all  complaints  made  under  this  act,  that  it  shall  be  lawful  for  the  lord 
chancellor  or  the  master  of  the  rolls  in  England,  and  for  the  lord 
chancellor  or  the  master  of  the  rolls  in  Ireland,  to  receive  affidavits 
sworn  before  any  master  in  ordinary  or  master  extraordinary  of  the 
court  of  chancery ;  and  that  aby  person  who  shall  depose  falsely  and 
corruptly  in  any  affidavit  so  sworn,  shall  be  deemed  guilty  of  perjury, 
and  incur  the  penalties  thereof." 

r    ^Q2    "I      *  Orders  may  be  enforced  by  Process  of  Contempt'}^' 
l-  ^  The  third  section  enacts,  **  That  all  orders  which  shall 

be  made  by  virtue  of  this  act,  by  the  lord  chancellor  or  the  master  of 
the  rolls  in  England,  and  by  the  lord  chancellor  or  the  master  of  the 
rolls  in  Ireland,  shall  be  enforced  by  process  of  contempt  of  the  High 
court  of  chancery  in  England  and  Ireland  respectively." 

Adulteress  excluded  from  Benefit  of  Act.] — The  fourth  section 
enacts,  *'  That  no  order  shall  be  made  by  virtue  of  this  act,  whereby^ 
any  mother,  against  whom  adultery  shall  be  established,  by  judgment 
in  an  action  for  criminal  conversation  at  the  suit  of  her  fau6band,(o) 
or  by  the  sentence  of  an  ecclesiastical  court,(p)  shall  have  the  cus-' 
tody  of  any  infant  or  access  to  any  infant."(g)  Under  the  custody  of 
infants*  Act  (2  &  3  Vict.  c.  54,)  although  jurisdiction  is  expressly 
given  to  the  "  lord  chancellor  and  the  master  of  the  rolls,''  (the  vice- 
chancellor  being  omitted,)  still  the  vice  chancellor  has  jurisdiction  by 
virtue  of  the  Vice  Chancellor's  Act  (53  Geo.  3,  c.  34),  which  in 
express  terms  gives  jurisdiction  to  the  vice  chancellor  in  all  those 

(n)  1  Turn.  &  Run.  13 ;  Q  Ron.  28;  (q)  See  Hana.  ParL  Deb.  3d  aeriefl,  VoL 

ZanoyT.DukeofAihoU,^AXk,iA.l.  40,  p.  1114;  vol.  42,  p.  1050;  vol  43,  p, 

(o)  See  anee,  pp.  387.  393.  \U, 
(p)  See  ante,  p.  395. 
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cases  where,  by  any  subsequently  made  statutes,  jurisdiction  might 
be  given  to  the  lord  chancellor.(o) 

The  common  law  right  of  the  father  to  the  custody  of  the  chil- 
dren(r)  is  not  altered  by  this  statute,  but  a  discretionary  power  is 
fifiven  to  the  judges  of  the  court  of  chancery  to  permit  the  mother  to 
have  access  to  her  children  and  in  some  cases  to  have  the  custody  of 
them. 

Cases  in  which  the  court  refused  to  interfereJ] — In  a  petition  which 
has  been  presented  under  this  statute,  it  appeared  that  the  parties 
were  married  in  1829,  of  which  marriage  there  were  six  children,  five 
of  whom  were  living,  the  eldest  bein^  nine  years  old,  and  the  young-* 
est  three.  In  October,  1837,  the  wile  left  her  husband's  house  under 
a  charge  of  his  infidelity,  which  was  afterwards  retracted,  on  discov- 
ering that  it  was  without  foundation.  In  consequence  of  this  separa- 
tion, the  husband  in  the  year  1838  left  England,  and  had  substantially 
lived  abroad  with  his  children  since  that  time.  In  July,  1838,  the 
wife  commenced  her  suit  in  the  ecclesiastical  court  for  the  restitution 
of  conjugal  rights,  the  husband's  defensive  allegation  was  rejected, 
and  the  court  decided  in  favour  of  the  wife's  claim.  The  husband 
appealed  to  the  Court  of  Arches,  which  affirmed  the  decision  of  the 
court  below,  and  an  appeal  from  that  judgment  was  then  pending 
before  the  privy  council.  The  wife  presented  a  petition  under  statute 
2  &  3  Vict.  c.  54,  *praying  that  the  three  youngest  chil-  r  ^^^g  -• 
dren,  who  were  under  the  age  of  seven  years,  might  be  »■    .  J 

delivered  to  her,  and  that  the  court  would  declare  her  entitled  to  see 
and  have  free  access  to  the  other  two  who  were  above  that  age,  at 
such  times  and  subject  to  such  regulations  as  the  court  should  deem 
convenient  and  just.  Sir  L.  Shadwell,  V.  C,  thought  that  with  refer- 
ence to  the  jurisdiction  the  recent  act  had  given  to  the  court,  that  as  it 
was  to  be  exercised  solely  at  the  discretion  of  the  court,  it  would 
hardly  be  a  right  thing  for  him  to  declare  the  wife  entitled  to  have 
access  to  her  children,  pending  the  question  in  the  ecclesiastical  court 
for  the  restitution  of  conjugal  rights.  The  conduct  of  the  husband 
had  been  in  his  honour's  opinion  bona  fide  throughout.  He  went  to 
France,  and  began  the  foreign  residence  prior  to  the  institution  of 
the  suit  in  the  ecclesiastical  court,  and  if  the  court  of  chancery  were 
to  direct  access  at  its  discretion,  *'  at  such  times  and  subject  to  such 
regulations  as  it  should  deem  convenient  and  just,"  the  court  ought 
to  be  reasonably  assured,  before  it  interfered  at  all,  that  it  could  carry 
the  sentence  into  execution.  It  might  be  true,  if  the  children  were 
here,  the  court  might  see  its  way  with  some  facility  as  to  the  mode 
of  executing  its  order ;  but  he  doubted  very  much  whether  the  act 
was  ever  meant  to  be  applicable  to  a  case  where  the  husband  bona 
fide,  before  the  presentation  of  any  petition  by  the  wife,  had  accident- 
ally removed  his  children  to  a  foreign  country,  that  this  court  would 
interfere.  It  seemed  to  him  rather  to  be  inferred  from  the  act,  that 
as  far  as  the  husband  and  the  children  were  concerned,  their  resi- 
dence was  to  remain  the  same.  It  never  meant  that  should  be  altered, 
and  his  honour  did  not  foresee  how,  consistently  with  the  fact  of  the 
husband  persevering  in  his  residence  abroad  (which,  as  far  as  the 

(o)  In  re  Tayhr,  4  Juri  t,  P83.  {j)  ^ztzxAxiy^^V\. 
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law  at  present  stood,  he  might  lawfully  do)  the  court  could  ever  suc- 
ceed in  nriaking  any  order  which  would  be  capable  of  being  carried 
into  effect.  The  circumstance  that  at  present  it  appeared  to  him  that 
there  ought  to  be  no  jurisdiction  exercised  under  the  act  of  parliament 
pending  the  question  in  the  ecclesiastical  court,  combined  with  the 
difficulty  of  making  any  order  which  would  be  effectual,  appeared 
to  him  a  sufficient  reason  for  not  interfering.  Under  all  the  circum« 
r  *704  1  ^^^'^^^^  ^'^  honour  left  the  parties  at  present  *to  deal  with 
^  J  the  circumstances  in  which  they  were  placed  as  they 

thought  proper ;  and  would  not  make  any  order  until  he  was  further 
informed  of  the  result  of  the  proceedings  in  the  ecclesiastical  courL(f ) 

In  another  application  under  this  act  access  was  refused  on  the 
ground  that  it  would  affect  the  interest  of  the  children,  as  it  appeared 
that  the  grandmother,  by  whom  the  children  were  supported,  would 
have  ceased  to  maintain  them  if  the  mother  had  been  allowed 
access.(^) 

Education  of  Infant  Felons  entrvsted  to  the  Court  of  Chancery.']^' 
The  jurisdiction  of  the  court  of  chancery  has  been  further  extended 
by  statute  3  &  4  Vict.  c.  90,  entitled  "  An  act  for  the  care  and  edu- 
cation of  infants  who  may  be  convicted  of  felony,"  which,  after  recit- 
ing that  it  is  expedient  that  every  facility  should  be  offered  for  the 
improvement  and  better  education  of  infants  under  the  age  of  twenty- 
one,  who  have  been  or  may  be  convicted  of  felony,  enacts,  "  That  in 
every  case  in  which  any  person  being  under  the  age  of  twenty-one 
years  shall  hereafter  (10  Aug.  1840)  be  convicted  of  felony,  it  shall 
be  lawful  for  her  majesty's  High  Court  of  Chancery,  upon  the  appli- 
cation of  any  person  or  persons  who  may  be  willing  to  take  charge 
of  such  infant,  and  to  provide  for  his  or  her  maintenance  and  educa- 
tion, if  such  court  shall  find  that  the  same  will  be  for  the  benefit  of 
such  infant,  due  regard  being  had  to  the  age  of  the  infant,  and  to  the 
circumstances,  habits  and  character  of  the  parents,  testamentary  or 
natural  guardian,  of  such  infant,  to  assign  the  care  and  custody  of 
such  infant,  during  his  or  her  minority,  or  any  part  thereof,  to  such 
person  or  persons,  upon  such  terms  and  conditions,  and  subject  to 
such  regulations  respecting  the  maintenance,  education  and  care  of 
such  infant,  as  the  said  court  of  chancery  shall  think  proper  to  pre- 
scribe and  direct:  and  upon  any  order  for  that  purpose  being  made, 
and  so  long  as  the  same  shall  remain  in  force,  the  same  shall  be  bind- 
ing and  obligatory  upon  the  father,  and  upon  every  testamentary  or 
natural  guardian  of  such  infant,  and  no  person  or  persons  shall  be 
r  ^^Qc  1  entitled  to  use  or  *exercise  any  power  or  control  over 
^  -'  such  infant  which  may  be  inconsistent  with  such  order 

of  the  said  court  of  chancery." 

Power  to  rescind  or  alter  such  Assignment,  and  award  Costs.']--^ 
Provided  always,  that  the  said  court  may  at  any  time  rescind  such 
assignment,  or  from  time  to  time  rescind,  alter  or  vary  any  such 
terms  or  conditions,  or  such  regulations,  as  to  the  said  court  may  seem 
fit ;  and  provided  also,  that  the  said  High  Court  of  Chancery  shall 
and  may  award  such  costs  as  to  it  may  seem  fit,  against  any  such 

(s)  Taylor  r.  TayUr,  4  Juful,  958,  Xu«,       U'i  In  xt  Sfcato,  cited  in  Taylor  v.  TWbr, 
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person  or  persons  who  shall  make  such  application  as  aforesaid,  if 
such  application  shall  not  appear  to  the  said  court  well  founded ; 
and  such  costs  shall  be  payable  to  any  parent  or  other  natural  or 
testamentary  guardian  of  any  such  child  who  shall  oppose  such  appli- 
cation.(i) 

Infant  not  to  be  sent  beyond  the  Sea*.]— In  every  case  it  shall  be  a 
part  of  the  terms  and  conditions  upon  which  such  care  and  custody 
shall  be  assigned,  that  the  infant  shall  not,  during  the  period  of  such 
care  and  custody,  be  sent  beyond  the  seas  or  out  of  the  jurisdiction 
of  the  said  court  of  chancery.(tt) 

Kg  fee  to  be  taken  by  Officer  of  Court, — Counsel  may  be  assigned,'] — 
No  fee,  reward,  emolument,  or  gratuity  whatsoever  shall  be  demanded 
taken,  or  received  by  any  officer  or  minister  of  the  said  court  of  chan- 
cery for  any  matter  or  thing  done  in  the  said  court  in  pursuance  of 
this  act ;  and  that  upon  the  making  or  opposing  of  any  such  applica- 
tion it  shall  be  lawful  for  any  judge  of  the  said  court  to  assign  counsel 
learned  in  the  law  and  to  appoint  a  clerk  or  practitioner  of  the  said 
court  to* advise  and  carry  on  or  to  oppose  such  application,  who  are 
hereby  required  to  do  their  duties  therein  without  fee  or  revvard.(») 

This  act  shall  not  affect  or  in  arfy  manner  interfere  with  the  exe- 
cution of  the  sentence  which  may  have  been  passed  upon  such  infant 
upon  his  or  her  conviction.(j:) 


SECT.  III.— or  THE  LEGITIMACY  OF  CHILDREIV  BORN  DURING  A  SEPARATION. 

Marriage  Proof  of  Paternity^] — It  would  exceed  the  limits  assigned 
to  this  work  to  enter  into  a  full  examination  of  all  the  cases  relative 
to  the  legitimacy  of  children.(a)  All  that  will  be  attempted  therefore 
wilt  be  a  statement  of  the  general  principles  on  the  subject.  It  is  a 
fundamental  principle  of  the  common  law  that  marriage  is  the  proof 
of  paternity.  Pater  est  quern  nupiice  demonstrant.{h)  By  our  law  a 
bastard  is  every  one  born  out  of  lawful  matrimony.(c)  Void  and  void- 
able marriages  have  been  already  the  subject  of  consideration.(rf) 
The  children  of  a  marriage  which  is  absolutely  void  are  illegitimatcy 
whether  sentence  of  nullity  has  been  obtained  or  not.  As  if  a  mant 
having  a  wife,  takes  another,  and  has  issue  by  her,  such  issue  is  ille- 
gitimate'both  by  the  civil  and  common  law,  for  the  second  marriage 
was  absolutely  void.(e)  So  if  a  man  marry,  and  be  afterwards 
divorced  a  vinculo^  the  issue  between  them,  born  before  or  after  the 
divorce  will  be  bastards.(/)    But  the  children  of  marriages  which 

(0  3  &  4  Vict.  c.  90,  8. 1.  vol.  liz.  p.  48—62 ;  Law  Magaziue,  vol  it. 

(tf)  lb.  8.  2.  p.  25—49. 

(r)  lb.  8.  3.  (6)  GlanvUIe,  lib.  viL  c.  12,  13  f  Rracton, 

(x)  lb.  8.  4.  lib.  ii.  c.  32,  p.  7U  b. ;  firitlou,  c.  G6,  pp.  166, 

(a)  The  casea  on  Uiis  aabjectare  collected  167. 

10  Sir  Harris  Nioolas^s  Treatise  on  Adalte.  (e)  Co.  Litt  244  a. 

rine  Bastardy,  Sto.  1836 ;  Mr.  Le  Marchant's  (d)  Ante,  p.  479—485. 

Report  of  the  Gardner  Peerage  Case,  8?o,  (r)  Yin.  Abr.  Bastard  (F);  I  Salk.  120; 

182d.    See  also  Beck's  Medical  Jurispru-  Holt*s  Rep.  457 ;  12  Mod.  432;  ante,  p.  223. 

deuce,  193-207,  3d  ed. ;  Edinburgh  Review,  (/)  1  RoU  353, U  ^S. ^^ ^\\  C^vgw.\:^ 

woL  jUx,  p.  190-^17:  Qauterly  Review,  B(uitAid(A..^ 
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are  merely  voidable^  will  be  legitimate  if  sentence  of  divorce  be  not 
obtained  during  the  lifetime  of  both  the  parents.(g) 

Impotence,^ — With  regard  to  the  impotence  of  the  father,  this  con- 
clusion may  be  drawn  from  all  the  cases,  that  where  there  is  a 
natural  impossibility  that  the  husband  could  be  theTather  of  the  child, 
whether  arising  from  his  being  under  the  age  of  puberty,  or  from  his 
r  *707  1  '^^^""'^g  under  disability  *occasioned  by  natural  infir- 
^  ■'  mity,  these  are  grounds  upon  which  the  child's  illegiti- 

macy may  be  founded. (A)  Evidence  that  a  husband  was  divorced 
from  his  wife  for  impotence  does  not  prove  the  bastardy  of  a  child 
born  during  the  second  marriage,(i)  for  reasons  already  mentioned. (A) 
Evidence  of  inability  from  a  bad  habit  of  body  was  admitted ;  but  the 
evidence  amounting  to  an  improbability  only,  and  access  being  pre- 
sumed from  the  visits  of  the  husband,  the  evidence  was  deemed  to  be 
insufficient.  (/) 

Obedience  to  a  Sentence  of  Divorce  is  presumed."] — When  a  woman 
is  separated  from  her  husband  by  a  divorce  a  mensaet  thoro  and  lives 
with  another  man  in  adultery,  by  whom  she  has  children,  such  chil- 
dren are  bastards,  for  obedience  to  the  sentence  of  divorce  will  be 
presumed  until  the  contrary  is  shown.  In  such  a  case  it  will  be 
mcumbent  upon  those  asserting  the  child's  legitimacy  to  prove  the 
husband's  access.  But  if  in  the  case  of  a  voluntary  separation 
between  husband  and  wife,  a  child  is  bom,  the  presumption  is  in 
favour  of  its  legitimacy,  until  non-access  of  the  husband  shall  be 
proved.(m) 

Antenuptial  Generation.] — The  marriage  of  the  parties  is  the  crite- 
rion adopted  by  our  law  in  cases  of  antenuptial  generation,  for  ascer- 
taining the  actual  parentage  of  the  child.  For  this  purpose  it  will  not 
examine  when  the  gestation  began,  but  looks  only  to  the  recognition 
of  it  by  the  husband  in  the  subsequent  act  of  marriage,  which  is  con- 
sidered as  acknowledging  by  a  most  solemn  act  that  the  child  is 
his.(7i)  Issue  born  of  parents  who  have  married  so  recently  before 
the  birth  of  the  child  that  it  could  not  have  been  begotten  in  wedlock, 
is  legitimate  even  if  the  child  be  born  within  a  month  or  a  day  after 
the  marriage  between  the  parties.(o) 

Illegitimacy  of  Children  bom  in   Wedlock  may  be  established  by 

r  *708  1  ^^^^^'^^^  <2/^^^*^^^*^* -^o^"^^^^***] — ^^  already  *appears 
*■  J  that  the  illegitimacy  of  the  child  of  a  married  woman  may 

be  founded  on  circumstances  which  show  a  natural  impossibility  that 
the  husband  could  be  the  father  of  the  child  of  which  the  wife  is  deli- 
vered. The  continued  absence  of  the  husband  beyond  the  seas  above 
two  years  before  the  birth  of  a  child  born  by  his  wife,  who  remained 
at  home,  affords  an  irresistible  conclusion  that  such  child  was  a  bas- 
tard.(  p)  So  also  if  the  husband  be  proved  to  have  been  beyond  seas 
until  within  a  fortnight  of  his  wife's  delivery,  the  child  is  a  bastard ; 


(g)  Vin.  Abr.  Bastard  (A  2),  pi.  3,  3, 4;  (t)  Ijomax  ▼.  Hdmden,  Str.94a 

Holt*a  Rep.  457 ;  2  PhiL  R.  16.  (m)  1  Salk.  123 ;  Sidney  ▼.  Sidwff,  S  P. 

CA)  Rex  V.  Luffe,  8  East,  193 ;  1  Roll.  Abr.  Wms.  275 ;  PendreU  t.  PendreU^  S  Str.  925w 

S5a  (n)  Rex  ▼.  Lufe,  8  Eaat,  207,  S08. 

(t)  Com.  Di;.  BaaUrd  (B);  5  Co.  96  b;  (o)  Co.  LiU.  244  a. 

S Lea  169.  ITS;  Dyer,  179  a.  (p)  EUx  v.  MuidtUnte,  13  Eait,  550;  JB«r 

(£)  Ante,  pp.  207,  2U8.  ^.  AlbeitwiKY  \A.%».^xa.  Via\  ft  Mk,  483. 
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absence  during  the  entire  period  of  pregnancy  being  immaterial, 
^here  the  circumstances  of  the  case  demonstrate  a  natural  impossi- 
bility that  the  husband  can  be  the  father.(9)  So  a  child,  born  so  long 
after  the  death  of  the  husband  that  it  cannot  have  been  begotten  by 
him,  must  necessarily  be  illegitimate.(r)  No  difficulty  can  arise  in 
deciding  such  questions  as  those  just  mentioned,  unless  the  absence 
or  death  of  the  husband  took  place  at  such  a  recent  period  as  to 
afTord  a  reasonable  presumption  that  he  might  have  been  the  father 
of  the  child.  Hence  arises  the  necessity  of  considering  in  many 
cases  the  period  of  gestation.(5)  So  in  cases  where  the  husband  is 
proved  by  clear  evidence  to  be  under  a  natural  impossibility  of  beget- 
ting a  child,  whether  arising  from  his  being  under  the  age  of  puberty, 
or  from  his  labouring  under  disability  by  natural  infirmity  or  disease, 
the  question  of  the  child's  legitimacy  is  capable  of  easy  solution.(i) 
But  in  cases  where  none  of  the  last  mentioned  circumstances  exist,  if 
the  individual  whose  legitimacy  is  disputed  was  born  during  a  lawful 
marriage,  another  question  may  still  arise,  namely,  whether  that 
individual  was  the  true  and  legitimate  child  of  the  married  parties. 
The  maxim  of  the  jurists,  ^^  pater  est  quern  nuptice  demonstrant,"  was 
adopted  by  the  common  law  with  such  extreme  strictness  that  if  it 
had  appeared  that  the  husband  was  within  the  kingdom,  or,  in  the 
quaint  language  of  the  times,  inter  quatuor  mariay  the  only  proof  of 
illegitimacy  that  could  have  been  admitted  was  the  proof  of  his 
total  *disability  of  person,  an  apparent  impossibility  of  r  *^qq  -i 
procreation.(u)     But  this  doctrine  has  been  explodea.(x)  ^  J 

As  early  as  the  time  of  Edward  the  First,  the  fact  of  access  or 
non-access  appears  to  have  been  considered  an  important  subject 
of  inquiry  ;(y)  and  Bracton  lays  down  the  rule  in  the  following 
terms:  ''Presumitur  quis  esse  filius  hoc  ipso  quod  nascitur  ex  uxore, 
qui4  nuptiae  probant  filium  esse,  et  semper  stabitur  huic  presump- 
tioni,  donee  probetur  contrarium  ;  ut  ecce,  maritus  probatur  non  con- 
cubuisse  aliquamdiu  cum  uxore  infirmitate  vel  ali&  causi  impeditus, 
vel  erat  in  ca  invaletudine  ut  generare  non  possit,  vel  probatur  quod 
fuit  absens  per  decennium,  et  revcrsus  invenit  anniculum,  hie  qui  in 
domo  maritinatus  est  (licet  vicinis  scientibus)  non  erit  filius  mariti.'X^) 
The  law  of  this  country  respects  and  protects  legitimacy,  and  does 
not  admit  any  alteration  of  the  status  et  conditio  of  any  person,  except 
upon  clear  and  satisfactory  evidence.  Every  child  born  in  wedlock, 
the  husband  and  wife  being  in  England,  and  not  separated  by  any 
sentence  of  divorce,  is  presumed  to  be  legitimate  ;  but  this  presump- 
tion may  be  repelled  by  proof  of  such  facts  as  satisfy  the  jury  or  the 
court  that  no  sexual  intercourse  took  place  between  the  husband  and 
wife  at  a  time  when  the  husband  could  by  possibility  be  father  of  the 
child ;  and  the  jury,  before  they  can  find  against  the  legitimacy, 
must  be  convinced  that  no  such  sexual  intercourse  took  place,  by  irre- 

iq)  Rex  T.Li#e,  8  East,  193.  GeTgt  ▼.  St.  Margartt^  1  Salk.  133 ;  Pen. 
(r)  1  RoU.  Abr.  356, 1. 10.  40 ;  Com.  Dig.    drell  v.  Pendrell,  2  Sir.  924 ;  3  P.  Wms. 

BatUrd  (A).  27li ;  Bull.  N.  P.  11 3. 

(t)  See  pott,  p.  736.  (y    Com  cited  by  Lord  Ellenboroogh,  8 

(I)  See  Rex  ▼.  Lti/e,  8  East,  193.  East,  206. 

(tt)  Ca  Litt.  344a.  («)  1  Bracton,  cb.  9,  p.  6  a;  am  wi^^ku 

ix)  See  DiekeM  v.  CoUint,  cited  in  St    33. 


432  SHELFORD  ON  MARRUOE  AND  DIVORCE. 

sistible  evidence  and  not  by  a  mere  balance  of  probabilitie&(a)  The 
presumption  of  law  is  not  lightlv  to  be  repelled  ;  it  cannot  be  broken 
in  upon  or  shaken  by  a  mere  balance  of  probability ;  the  evidence 
for  the  purpose  of  repelling  it  must  be  strong,  distinct,  satisfactory, 
and  conclusive,  and  such  as  will  lead  the  mind  to  the  clear  conviction 
that  the  child  in  question  was  not  the  child  of  the  husband.(6)  In  the 
r  *7io  1  ^^^^  ^^  husband  and  wife,  living  in  such  habits  of  inler- 
L  J  course  *as  that  the  husband  may  be  the  father  of  the 

child,  as  the  fact  that  the  child  is  the  child  of  A.^  is  only  presumption ; 
it  may  be  rebutted  by  circumstances,  and  the  conclusion  must  be 
drawn  from  all  the  circumstances  taken  togelher.(c)  The  presump- 
tion in  favour  of  legitimacy  is  sometimes  strong,  often  weak,  some- 
times irrefragable.  But  being  a  presumption  alone  and  not  a  rule  of 
law,  it  is  liable  to  be  repelled  by  circumstances,  inducing  a  contrary 
presumption,  &c.  Physical  impossibility  would  be  conclusive.((/) 
The  presumption  of  the  birth  of  a  child  in  wedlock  may  be  rebutted 
both  by  direct  and  presumptive  evidence;  first,  by  direct,  as  impo- 
tence and  non-access;  secondly,  by  all  those  circumstances  which  may 
have  the  effect  of  raising  a  presumption  that  the  issue  is  not  the  issue 
of  the  husband.(e) 

It  was  estiablished  by  several  early  cases,  that  if  it  can  be  proved  by 
dear  evidence  that  the  husband  has  not  had  access  during  the  entire 

Eeriod  of  gestation,  the  child  is  a  bastard. (y)  In  the  case  of  a  child 
orn  during  the  time  of  the  voluntary  separation  of  the  husband  and 
wife,  evidence  will  be  admitted  to  prove  the  illegitimacy  of  such 
child.  For  if  a  jury  find  the  husband  had  no  access,  such  child  will 
be  a  bastard ;  as  where  the  husband  and  wife  by  consent  lived  sepa- 
rately, and  a  child  being  born,  an  issue  was  directed  to  try  whether 
the  child  was  a  bastard,  and  it  was  found  a  bastard.(;i°r)  The  child 
of  a  married  woman  may  be  proved  a  bastard  by  other  evidence 
than  that  of  witnesses  proving  the  husband  to  have  been  constantly 
resident  away  from  his  wife.  Proof  that  the  husband  left  Norwich, 
and  went  to  reside  in  London,  that  his  wife  remained  behind  and  lived 
with  another  man  as  his  wife  for  some  years,  during  which  time  the 
child  in  question  was  born  ;  that  this  child  always  went  by  the  adul- 
terer's name,  and  was  reputed  illegitimate  in  the  family ;  was  held 
suflScient  evidence  of  illegiti(nacy,  though  it  did  not  clearly  appear 
r  #^j2  1  where  *the  real  husband  had  been  from  the  time  oi  con- 
•-  ■*  ception  to  that  of  delivery.(A) 

Some  confusion  has  arisen  upon  this  subject,  from  the  different 
meanings  attached  to  the  word  access ;  it  has  sometimes  been  used 
not  as  meaning  sexual  intercourse,  but  access  affording  opportunities 
of  communicating  together,  opportunities  of  sexual  intercourse,  but 
not  actual  sexual  intercourse.    Where  there  has  been  personal  access 

{g)  MorrU  v.  DavitM,  3  Carr.  &  P.  215.  (e)   Lord    Redoadale,  cited    5  CUrk  & 

427.  Finn.  248. 

(6)  Aforrw  v.  Davit,  5  Qark  &  Finn.  (/)  Rtx  t.  8L  Brides,  1  8lf.51 ;  Few. 

265-269.  dretl  v.  PendreU,  2  Sir.  925 ;  Rtx  ?.  BedaO, 

(e)  Lord  Redeedale,  Le  Marchant^s  Card-  2  Str.  1073  ;  Rex  v.  Maid$tonf^  12  Bant,  550. 

ncr  Cafic,  437,  cited  5  Clark  &  Finn.  248.  {g)  Ptndrell  ? .  PendreO^  2  Str.  925 ;  see 

(d)  Lord    Ellenborough,  Le  Marchanl'a  3  P.  Wms.  275, 276. 

Gardner  Case,  456,  cited  5  Qaik  6l  Y'xuu.  <,K^  l1tfim«toH  v.&iil,  4  T.  S.  396. 
248. 
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as  contradistinguished  from  sexual  intercourset  under  such  circum- 
stances that  there  might  be  sexual  intercourse,  the  law  raises  the 
presumption  that  there  has  been  actually  sexual  intercourse,  which 
presumption  must  stand,  unless  it  is  satisfactorily  repelled  by  evidence 
that  there  was  not  such  sexual  intercourse.(i)  In  the  case  of  per- 
sonal access  affording  an  opportunity  of  sexual  intercourse,  it  may 
be  proved  by  persons  present,  that  no  such  intercourse  took  place ;  in 
the  absence  of  such  direct  evidence,  the  conduct  of  the  parties  prior 
to  the  interview  in  which  personal  access  was  had,  and  their  conduct 
afterwards,  may  be  gone  into  for  the  purpose  of  drawing  a  conclu- 
sion as  to  what  occurred  during  such  interview.(A)  Access  is  such 
access  as  affords  an  opportunity  of  sexual  intercourse ;  and  where 
the  fact  of  such  access  between  a  husband  and  wife,  within  a  period 
capable  of  raising  the  legal  inference  as  to  the  legitimacy  of  an  after- 
born  child  is  not  disputed,  probabilities  can  have  no  weight,  and  such 
a  case  will  not  be  sent  to  a  jury.  Where  there  was  nothing  against 
the  evidence  of  access,  except  evidence  of  the  adulterous  intercourse 
of  the  wife  with  another  man,  the  court  of  chancery  will  not  direct 
an  issue,  but  will  declare  thd  children  to  be  legitimate,  upon  the 
ground  that  public  policy  requires  a  strict  adherence  to  the  rule  of 
law.(/)  Access  is  not  to  be  presumed  between  a  man  and  his  wife 
because  the  parties  were  within  such  a  distance  that  access  was  pos- 
sible. Upon  a  claim  to  the  benefit  of  a  settlement,  the  master  reported 
against  the  legitimacy  of  the  children,  and  exceptions  were  taken  to 
bis  report.  The  mother  lived  with  *a  man,  and  assumed  r  4^'ji2  1 
bis  name,  and  the  children  were  born  during  such  cohab-  ^  ^ 

itation,  and  took  the  name  of  the  man.  But  during  all  this  time  the 
husband  was  alive,  and  lived  either  in  Lendon,  where  the  wife  resided, 
or  in  the  neighbourhood.  It  was  insisted  tliat  there  was  not  that 
impbssibility  of  legitimacy  which,  within  the  principles  of  the  case  of 
Rex  v.  Lttffe^dn)  would  bastardize  the  issue.  But  Leach,  V.  C.,. 
said,  '*  the  manner  in  which  this  case  is  argued  would  in  eflfect  revive 
the  old  principle  of  extra  quatuor  maria.  Now  access,  like  any  other 
important  fact,  must  be  satisfactorily  established ;  but  access  is  not 
to  be  presumed  because  the  parties  were  wirhin  such  distance  that 
access  was  possible.  He  could  not  encourage  an  issue,  but  would 
not  refuse  it  to  the  children  if  they  desired  it."(n)  In  questions  of 
this  sort,  the  jury  ought  to  be  satisfied  by  cogent  proof  that  the  hus- 
band did  not  avail  himself  of  the  opportunity  of  intercourse ;  but  if 
the  jury  are  once  satisfied  that  the  husband  had  sexual  intercourse 
with  his  wife,  the  presumption  of  legitimacy  is  not  to  be  rebutted 
by  its  being  shown  that  other  men  also  had  sexual  intercourse  with 
the  woman.  The  law  will  not,  under  such  circumstances,  allow, 
a  balance  of  the  evidence  as  to  who  is  most  likely  to  have  been  the 
father.(o) 

But  if  the  husband  and  wife  are  living  separate,  and  the  wifo 

(t)  Head  v.  Head^  1  Torn.  &^  R.  141.  trial  in  a  question  of  kcritimacy. 

{k)  See  1  Turn.  &R.  141.  (m^  8  Ca8t,  ]»3. 

(/)  Bury  T.  FkiUpot,  2  M.  &  Keen,  349.        (u)  Clarke  v.  Maynard,  6  Madd.  364. 
Bee  1  Turn,  k,  R.  142,  and  OU*b$  v.  Hooper,        (</)  Co^  ▼.  Cope,  1  Mood.  &  Rob.  276. 
S  M.  dL  Keen,  353,  aa  to  grtLDiing  m  new 

Skptembbr,  1841. — 2M 
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is  notoriously  living  in  open  adultery,  although  the  husband  might* 
have  had  an  opportunity  of  access,  it  will  not  be  presumed ;  and  the 
legitimacy  of  a  child  born  under  such  circumstances  cannot  be  estab* 
lished.(jp) 

In  Day  v.  Day,  Mr.  J.  Heath  said,  that  Lord  Mansfield  thought 
that  a  family  likeness  was  a  material  proof  that  a  child  was  the  gen- 
uine offspring  of  the  parents  from  whom  he  claimed,  referring  to  the 
following  observations  of  Lord  Mansfield  in  the  Douglas  cause  in  the 
house  of  lords:  <*I  have  always  considered  likeness  as  an  argument 
of  a  child's  being  the  son  of  a'  parent,  and  the  ralher,  as  the  distinc- 
tion is  more  discernible  in  the  human  species  than  other  animals; 
r  ^^jg  1  a  man  ♦may  survey  10,000  people  before  he  sees  two 
^  J  faces  perfectly  alike;  and  in  an  army  of  100,000  men,  every 

one  may  be  known  from  another.  If  there  should  be  a  likeness  of 
feature,  there  may  be  discriminacy  of  voice,  a  difference  in  the  ges- 
ture, the  smile,  and  various  other  characters ;  whereas  a  family  like- 
ness runs  generally  through  all  these;  for  in  every  thing  there  is  a 
resemblance,  as  of  features,  size,  attitude  and  action."(7) 

In  Smyth  v.  Chamberlaynei(r)  which  arose  on  the  grant  of  admin- 
istration, and  where  the  sole  question  respected  the  legitimacy  of  the 
•  intestate,  it  appeared  that  John  Newport  was  the  son  of  Ann  Smyth, 
wife  of  Ralph  Smyth,  and  was  born  whilst  her  mother  (being  separated 
from  her  husband)  was  living  with  Lord  B.  as  his  mistress ;  he  was 
bred  up  and  -educated  by  that  nobleman  as  his  son,  inherited  a  large 
fortune  from  his  reputed  father,  and  assumed  the  name  of  Newport 
under  an  act  of  parliament.  Ralph  Smyth  had  been  separated  from 
his  wife  some  years  before  the  birth  of  Newport,  and  they  continued 
to  live  apart  ever  after,  he  living  obscurely  in  Holburn ;  she  in  an 
expensive  establishment  at  the  west  end  of  London  and  Hammer- 
smith ;  they  had  interviews  respecting  an  annuity,  but  none  within  a 
considerable  time  of  Newport's  birth  :  of  Newport,  Ralph  Smyth  was 
never  known  to  take  the  slightest  notice,  and  ne  sank  into  a  mental 
disorder,  to 'which  two  brothers  of  Lord  B.  had  fallen  victims,  and  he 
was  placed  by  the  court  of  chancery  under  the  care  of  members  of 
Lord  B.'s  family;  Ralph  Smyth  allowing  the  court  to  act  as  if  no 
doubt  existed  as  to  his  illegitimacy.  Sir  William  Wynne  said,  ••  The 
law  of  England  as  now  settled  is  this;  that  if  such  proof  can  be 
given,  of  whatever  kind,  as  shall  satisfy  legally  the  mind  of  the  court 
that  the  husband  had  no  access  to  the  wife  at  the  time  when  the  child 
must  have  been  begotten,  the  child  is  a  bastard,  though  born  of  a 
married  woman  in  the  lifetime  of  the  husband ;  but  if  the  husband  and 
wife  were  so  circumstanced  that  access  between  them  must  be  pre^ 
sumcd,  as  if  they  lived  in  the  same  town  or  place,(5)  and  cannot  be 
r  »714  1  P''^^®^  ^y  persons  who  have  watched  *them  never  to 
L  -•  have  come  together;  if  direct  evidence  can  be  proved 

that  they  had  access  to  each  other ;  in  such  a  case  1  take  it  the  son 
is  legitimate,  notwithstanding  any  circumstantial  evidence  that  may 
be  givento  the  contrary."    In  this  case  the  learned  judge  was  of 

k        ip)  Copes,  Cope^  5  Carr.  &  P.  604;  I  (r)  A  rche«,  1772;  LeMarchant^s  Gardner 

■    yood,  Sl  R,  ^269.  ca«c,  35*2 ;  Nicolas  on  Ad.  Boat  147. 

(a)  Sir  H.  Nicolaa'a  Treat  UO,  u. ;  \  Pam  V«^  ^5«fc  ^^^  ^-  PKiV^fti,  ^  H.  & 

Fonbl.  Med.  Jurisp.  220.  ^^. 
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opinion,  from  the  proofs  in  the  cause,  that  the  mother  of  the  deceased 
must  he  presumed  to  have  had  access  to  her  husband  at  the  time  she 
became  pregnant  of  the  deceased,  and  consequently  that  the  deceased 
must  be  coiwidered  to  have  been  legitimate.  In  the  case  of  RouU 
ledge  V.  Caruthers,{t)  though  acts  of  adultery  on  the  part  of  the  wife 
were  frequent  and  notorious,  and  though  the  question  of  actual  pater- 
nity was  extremely  doubtful,  it  being  a  point  of  uncertainty  whether 
the  husband  had  access  at  the  timef  when  the  conception  took  place; 
yet  as  the  mother  was  married,  and  there  was  neither  corporal  infir- 
mity, nor  impossibility  from  distance  of  places  of  the  husband  being 
the  father,  the  presumption  of  law  that  pater  est  quern  nuptics  demon- 
strant  was  allowed  to  prevail,  it  not  having  been  clearly  made  out 
that  there  was  an  impossibility  of  the  husband  being  the  father  of  the 
child.  In  this  case,  the  husband  having  cohabited  with  his  wife  for 
ten  years  without  having  any  child  by  her,  left  her  in  the  beginning 
of  August,  1740,  and  she  was  not  then  with  child.  He  returned  after 
£!ome  months,  when  he  found  her  with  child,  and,  brought  an  action 
of  divorce  against  her.  She  was  delivered  of  a  daughter  on  the  28th 
of  May,  1741.  The  decree  in  the  suit  for  divorce  was  not  pro- 
nounced for  six  months  afterwards.  The  judges  in  Scotland  held  that 
the  daughter  was  the  legitimate  child  of  the  husband,  and  that  deci- 
sion was  affirmed  in  the  nouse  of  lords. 

The  important  doctrine  propounded  in  the  celebrated  case  of  the 
Banbury  Peerage{u)  is,  that  in  every  oase  where  a  child  is  born  in 
lawful  wedlock,  the  husband  not  being  separated  from  his  wife  by  a 
sentence  of  divorce,  sexual  intercourse  is  presumed  to  have  taken 
place  between  the  husband  and  wife,  until  that  presumption  is  Encoun- 
tered by  such  evidence  *as  proves  to  the  satisfaction  of  r  ^,^..  -i 
those  who  are  to  decide  the  question,  that  such  sexual  ^  -I 

intercourse  did  not  take  place  at  any  time,  when  by  such  intercourse 
the  husband  could,  according  to  the  laws  of  nature,  be  the  father  of 
such  child.  The  presumption  of  the  legitimacy  of  a  child  born  in 
lawful  wedlock,  the  husband  not  being  separated  from  his  wife  by  a 
sentence  of  divorce,  can  be  legally  resisted  only  by  evidence  of  such 
facts  or  circumstances  as  are  sutficient  to  prove  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  no  sexual  intercourse  did 
take  place  between  the  husband  and  wife  at  any  time  when  by  such 
intercourse  the  husband  could,  by  the  laws  of  nature,  be  the  father  of 
such  child.  When  the  legitimacy  of  a  child  in  such  a  case  is  dis- 
puted on  the  ground  that  the  husband  was  not  the  father  of  such 
child,  the  question  to  be  left  to  the  jury  is,  whether  the  husband 
was  the  father  of  such  child,  and  the  evidence  to  prove  that  he  was 
not  the  father  must  be  of  such  facts  and  circumstances  as  are  sufli- 
cient  to  prove  to  the  satisfaction  of  a  jury  that  no  sexual  intercourse 
took  place  between  the  husband  and  wife  at  any  time,  when  by  such 
intercourse  the  husband  could  by  the  laws  of  nature  be  the  father  of 
'  such  child. 

In  the  Banbury  Peerage  case  there  were  facts  which  undoubtedly, 

(0  Le  Marchant*!  report  of  Gardner  eaae,  (u)  1  Sim.  ic  Stu.  150  ;  Le  Marehaot*i 
343—353;  Nieolaa,  155— 163 ;  4  Dow,  P.  C.  Gardner  caae,  App.  433;  Sir  H.  Nicolas 
39^—403.    See  5  Qark  &,  Finn.  335.  TietUlQl*,  5CWV&T\ini.*98&x^Q^ 


436  8HELF0RD  ON  MARRIAGE  AND  DIVORCE. 

if  taken  by  themselves,  would  have  been  proof  of  the  legitimacy  of 
the  child;  there  was  the  marriage,  the  absence  of  all  proof  of  impo- 
tency  from  the  age  of  the  earl,  the  age  might  make  it  more  or  less 
probable,  but  there  was  no  evidence  to  show  that  he  wtt  of  that  age 
which  rendered  it  impossible  that  he  should  be  the  father  of  a  child. 
There  was  no  natural  impediment  proved ;  there  was  the  absence  of 
all  evidence  of  the  parties  living  together  otherwise  than  as  husband 
and  wife  ordinarily  live  together.  But  then  the  question  was  whether 
the  husband  and  wife  had  sexual  intercourse  so  as  to  make  it  possi- 
ble for  the  husband  to  be  the  father  of  the  child.  The  circumstances 
of  the  conduct  and  history  of  the  transaction,  the  facts  which  attended 
the  birth  of  the  child,  the  mode  in  which  the  child  was  recognized 
by  the  one  party  and  never  brought  to  the  knowledge  of  the  other, 
the  conduct  of  those  who  alone  could  have  knowledge  of  the  fact 
f  •TIB  1  ^h^^^^^  ^^^  husband  was  the  father  of  the  child  or  not, 
I-  -J  *were  all  considered  so  strong  as  in  that  case  to  repel  the 

legal  presumption  of  the  child  born  in  wedlock  of  the  wife  being  the 
child  of  the  husband. (x) 

The  questions  proposed  to  the  judges  by  the  house  of  lords  in  this 
case,  with  the  answers  of  the  judges  thereto,  are  inserted  in  the  sub- 
joined note,  for  though  not  amounting  to  judicial  decisions  the  doc- 
trine pronounced  on  them  is  generally  referred  to  on  these  questions, 
and  has  been  frequently  recognized  in  subsequent  cases  on  this  sub- 
ject.(y) 

(x)  See  Morrig  y.  DavU^  5  Clark  Sl  Finn,  ion,  the  ontif  pithandi  be  alwajt,  or  b«  not 

S50;  M6  Le  Marcbant*!  Gardner  caie,  284,  always  upon  the  person  or  party  calling  such 

285.  right  in  question.    Whether  such  prima  fa- 

(y)  1  Turn.  &Rua8. 140;  5  Clark  &  Finn,  cie  evidence  of  legitimacy  may  not  alwaya, 

250--253.  or  may  not  always,  be  lawfully  rebotled  by 

The  qoestioni  put  to  the  judges  by  the  satisfactory  evidence  that  such  acoeM  did  not 

house  of  lords  and  answers  thereto  were  as  take  place  between  the  husband  and  wiA  as 

follows  : —  by  the  laws  of  nature  is  necessary  in  order 

**  1st  Whether  the  presumption  of  legiti-  for  the  roan  to  be  in  fact  the  father  of  the 

inacy,  arising  from  the  birth  of  a  child  dur-  child ;  whether  the  physical  &ci  of  impo^ 

ing  wedlock,  the  husband  and  wife  not  being  teucy,  or  of  non-access,  or  of  non-generating 

proved  to  bo  impotent,  and  having  opportu-  access  (as  the  case  may  be,}  may  alwaj^s  be 

nities  of  access  to  each  other  during  the  lawfully-,  proved,  and  can  only  be  lawloUy 

period  in  which  a  child  could  be  begotten  proved  by  means  of  such  a  legal  evideaoe  as 

and  bom  in  ihe  course  of  nature,  can  be  re-  is  stricUy  admissible  in   every  oUier  case  in 

butted  by  any  circumstances  inducing  a  con-  which  it  b  necessary  by  the  laws  of  England 

trary  presumption.**  that  a  physical  fact  be  proved.** 

The  lord  chief  justice  of  the  Common        The  lord  chief  justice  of  the  Cobudoq 

Pleas  stated  that  it  was  the  unanimous  opin-  Pleas  delivered  the  unanimous  opinion  of  the 

ion  of  the  judges,  **  that  the  presumption  of  judges  upon  this  question  as  follows : — 
legitimacy  arising  from  the  birth  of  a  child        **  That  the  fact  of  the  birth  of  a  child 

during  wedlock,  the  husband  and  wife  not  from  a  woman  united  to  a  man   hj  lawful 

being  proved  to  be  impotent,  and  having  wedlock  is  generally,  by  the  law  of  England, 

opportunities  of  access  to  each  other,  during  prima  &cie  evidence  tmit  such  child  is  leg i- 

the  period  in  which  a  child  could  be  begot-  timate.    That  in  every  case  in  which  there 

ten  and  born  in  the  course  of  nature,  may  is  prima  facie  evidence  of  any  right  existing 

be  rebutted   by  circumstances  inducing  a  in  any  person,  the  oawt  frAnii  b  ahsafs 

contrary  presumption,  and  gave  his  reasons,  upon  the  person  or  party  calling  sooh  ri|^t 

**  Sid.  Whether  the  fact  of  the  birth  of  a  in  question, 
child  from  a  woman  united  to  a   man   by        **That  such  prima  facie  evidence  of  legit- 

lawful  wedlock  be  always,  or  be  not  always,  imacy  may  always  be  lawfully  rebutted  by 

by  the  law  of  England,  prima  facie  evidence  §ati»faciory  evuUnce  that  such  access  did 

l/iat  f  aeh  a  child  is  legitimate ;  and  whether  not  take  place  between  the  husband  aad 

in  erery  cue  in  which  there  ia  piima  {ac\e  V\\«  hiVS^  aa  ^^  tha  laws  of  nature  b 
eridence  of  any  right  exiating  in  an^  ^t- 
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♦In  Head  v.  Head,{z)  the  first  case  that  occurred  after  p    ^,j    ^ 
the  answers  of  the  judgeli  to  the  questions  put  to  them  in  I-  -I 

in  order  for  a  maa  to  be,  in  fact,  the  father        **  7th.  Whether  in  every  case  where  a 

of  the  child.  child  is  born  in  lawful  wedlock,  sexual  inter- 

**  That  the  physical  fact  of  impotcncy,  or  course  is  not  by  law  presumed  to  have  taken 

of  noo^cceu,  or  of  non-gcneratingr  accras,  place  after  marriage  between  th^  husband 

(aa  the  case  may  be,)  may  always  bo  lawfully  and  wife,  (the  husband  not  beingr  proved  to 

proved  by  means  of  such  ;  legal  evidence  as  be  separated  from  her  by  sentence  of  divorce), 

10  strictly  admissible  in  every  other  esse  in  until   the  contrary   is  proved  b^  evidence 

which  it  is  necessary  by  the  law  of  England  sufficient  to  establish  the  fact  of  such  non- 

that  a  physical  fiict  be  proved.**  access  as  negatives  such    presumption    of 

**  3d.  Whether  evidence  may  be  received  sexual  intercourse  within  the  period,  when 

and  acted  upon  to  bastardize  a  child  born  in  according*  to  the  laws  of  nature  he  might  be 

wedlack,  after  proof  jriven  of  such  access  of  the  father  of  such  child. 
the  husband  and  wife,  by  which  according        '^dth.  Whether  the  legitimacy  of  a  child 

to  the  laws  of  nature  he  might  be  the  father  born  in  lawful  wedlock,  (the  husband  not 

of  such  child,  the  husband  not  being  impo-  being  proved  to  be  separated  from  his  wifo 

*  tent,  except  such  proof  as  goes  to  negative  hv  sentence  of  divorce,)  can  be  legally  re- 

ftbo  6ct  of /generating  acccsi.  sistud  by  the  proof  of  any  other  facts  or 

**  4th.  Whether  such  proof  must  not  be  circumstances  than  such  as  are  sufficient  to 

regulated    by  the  same  principles  as  are  establish  the  fact  of  non-access  during  the 

applicable  to  the  legal  establishment  of  any  period  within  which  the  husband,  by  the 

4iClier  fact**  laws  of  nature  might  be  the  father  of  such 

In  answer  to  the  said  questions  the  lord  child ;  and  whether  any  other  question  but 

chief  justice  of  the  Common  Pleas  delivered  such  non-access  can  legally  be  lefl  to  a  jury 

the  unanimous  opinion  of  the  judges  on  the  upon  any  trial  in  courts  of  law  to  repel  the 

•ame  as  follows : —  presumption  of  the  legitimacy  of  a  child  ao 

**  That  ailer  proof  given  of  such  access  circumstanced.** 
of  the  husband  and  wife,  by  which  accord-        Tiie  lord  chief  justice  of  the  Common 

ing  to  the  laws  of  nature  he  might   be  the  Pleas  delivered  the  unanimous  opinion  of 

lather  of  a  child,  (by  which  we  understand  the  same  as  follows : — 
proof  of  sexual  intercourse  between  them),        **That  in  every  case  where  a  child   k 

BO  evidence  can  be  received,  except  it  tend  born  in  lawful  wedlock,  (the  husband  not 

to  falsify  the  proof  that  such  intercourse  had  being  separated  from  his  wife  b^  a  sentence 

taken  place.  of  divorce,)  sexual  intercourse  is  presumed 

**  That  such  proof  must  be  regulated  by  to  have  taken  place  between   the  husband 

the  same  principles  as  are  applicable  to  tlio  and  wife,  until  that  presumption  is  encouu- 

cstablishment  of  any  other  fact.  tered  by  such  evidence  as  proves  to  the  satis- 

'*5lh.  Whether  evidence  maybe  received  faction  of  those  who  are  to  decide  the  ques- 

and  acted  upon  to  tMstardize  a  child  born  tion,  that  such  sexual  intercounie  did  not 

'  in  wedlock  afler  proof  given  of  aoch  access  take  place  at  any  time  when  by  such  inter- 

of  the  husband  and  wife,  by  which  accord-  course  the  husband  could  according  to  the 

log  to  the  laws  of  nature  ho  might  he  the  laws  of  nature  be  the  father  of  such  child. 
faflier  of  such  child,  the  huvband  not  being        '*That  the  presumption  of  legitimacy  of  a 

Impotent,  except  such  proof  as  goes  to  nega-  chiM  born  in  lawful  wedlock,  (the  husband 

live  the  fkct  of  generating  access.  not  being  separated  from  his  wife  by  a  sen- 

*•  6th,  Whcllier  such  proof  must  not  bo  tence  of  divorce,)  can  only  be  legally  resiht- 

Tertilated  by  the  same  principles  as  are  appli-  ed  by  evidence  of  such  facts  or  circumstun- 

cable  to  the  legal  establishment  of  any  other  ccs  as  are  sufficient  to  prove  to  the  satisfac- 

fiict*'  tion  of  those  who  are  to  decide  the  questioB* 

In  answer  to  the  said  questions  the  lord  that  no  sexual  intercourse  did  take  place 

chief  justice  of  the  Common  Pleas  delivered  between  the  husband  and  wife  at  any  time 

the  unanimous  opinion  of  the  judges  on  the  when  by  such  intercourse  the  husband  oouM 

same  as  follows : —  by  the  hws  of  nature  be  the  Either  of  such 

**  That  proof  given  of  such  access  of  the  child.    Where  the  legitimacy  of  a  child  in 

hoaband  and  wife,  by  which,  according  to  such  a  case  is  disputed  on  the  ground  that 

the  laws  of  nature,  he  might  be  the  father  the  husband  was  not  the  father  of  such  child, 

of  a  child,  (by  which  we  understand  proof  of  the  question  to  be  left  to  the  jpry  is,  whether 

keznal  intercourse  between  thAn),  no  evi.  the  husband  was  the  father  of  such  child, 

dence  can  be  received,  except  it  tend  to  fal-  and  the  evidence  to  prove  that  bo  was  not 

•ify  the  proof  that  such  intereourse  had  the  father  must  be  of  such  facts  and  circum- 

taken  place.  stances  aa  are  sufficient  to  prove  to  the  satis- 

**Sach  proof  most  be  regiilated  by  the  faction  of  a  jury,  that  no  sexual  intcrconrso 

^aroa  principles  as  are  applicable  to  the  

e^-UbUshment  of  any  other  it€t  {%)  \  Situ.  &  &\A.  V^  \  VT^asiu  Ik^AS^ 

2m  % 
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the  Banbury  Peerage  case,  the  facts  were  shortly  these;  William 
r  *7ift  1  **"^  Elizabelh  Head  were  married  in  1795,  and  in  consc- 
^  J  quence  of  disagreements  between  them  on  account  of  the 

drunken  habits  of  the  husband,  separated  in  1797.    The  wife  went  to 
reside  at  the  house  of  her  uncle,  Thomas  Randal],  who  had  a  sod,- 
James  Randall,  living  with  him.    William  Head  was  in  the  habit  of 
visiting  his  wife  during  her  residence  at  her  uncle's  house,  and  upon 
the  occasion  of  the  last  interview  between  them,  in  July  or  in  August, 

1798,  thev  were  alone  in  the  kitchen  for  some  time.  Elizabeth  Head 
afterwards  became  pregnant,  and  left  her  uncle's.    On  the  7th  May, 

1799,  the  plaintiff  was  born,  and  was  baptised  by  the  name  of  James 
the  son  of  William  and  Elizabeth  Head.    William  Head  died  in 

r  *719  1  '®^»  ^^^  ^^  ^®^^  Elizabeth  Head  married  James  •Ran- 
I-  -'  dall,  and  had  afterwards  another  child.    After  the  mar- 

riage of  his  mother,  the  plaintiff  was  sent  to  school  by  the  name  of 
James  Randall,  and  he  subsequently  used  and  was  known  by  that 
name ;  but  there  was  no  evidence  of  any  familiarity  having  passed 
between  James  Randall  and  Elizabeth  Head  up  to  the  time  of  her 
leaving  the  house  of  Thomas  Randall.  Sir  J.  Leach,  vice-chancellor, 
directed  an  issue  upon  the  question  of  the  legitimacy  of  the  plaintiff, 
James  Head  or  Randall.  It  was  tried  before  Burrough,  J.,  who  laid 
down  the  law  to  the  jury  in  the  language  of  Lord  Ellenborough  in  /Z. 
V.  Lufe,  that  where  a  child  is  born  of  a  married  woman,  the  husband 
is  presumed  to  be  the  father,  unless  physical  impossibility  of  his 
having  begotten  it  be  shown.  The  jury  found  for  the  legitimacy.  A 
motion  for  a  new  trial  was  moved  for  on  the  ground  of  a  misairec- 
tion;  but  it  was  ordered  to  stand  over  till  an  authentic  copy  of  the 
opinions  of  the  judges  in  the  Banbury  Peerage  case  could  be  obtained. 
Afterwards  the  vice-chancellor  refused  a  new  trial,  on  the  ground 
that  he  was  satisBcd  with  the  verdict,  but  admitted  that  the  rule  laid 
down  by  the  judge  from  R.  v.  Luffe{a)  could  not  be .  reconciled  with 
the  opinions  of  all  the  judges  in  the  Banbury  case,  and  made  the 
following  general  observations :  ''  The  ancient  policy  of  the  law  of 
England  remains  unaltered ;  a  child  born  of  a  married  woman  is  to 
be  presumed  to  be  the  child  of  the  husband,  unless  there  is  evidence 
which  excludes  all  doubt  that  the  husband  could  not  be  the  father* 
But  in  modern  times  the  rule  of  evidence  has  varied ;  formerly  it  was 
considered  that  all  doubt  could  not  be  excluded  unless  the  nusband 
were  extra  quaiiLor  maria.  But  as  it  is  obvious  that  all  doubt  may 
be  excluded  from  other  circumstances,  although  the  husband  be  within 
the  four  seas,  the  modern  practice  permits  the  introduction  of  every 
species  of  legal  evidence  tending  to  the  same  conclusion.  But  still 
«the  evidence  must  be  of  a  nature  to  exclude  all  doubt,  and  when  the 

took  place  between  the  hatband  and  wile  at  *  aoceas*  the  husband  naay  be  said  to  haTp 

any  time,  when  by  sach  intcrcourao  the  has.  access  to  hb  wife  as  being  in  the  same  plaoe 

band  coald  by  the  laws  of  nature  be  tliefuth-  or  the  same  boose;  and  yet  under  such 

er  of  such  a  child.  circumstances  as  instead  of  proving  tend  to 

*"  The  oon-ezistence  of  sexual  intercourse  disprove  that  any  sexual  interoourse  look 

is  generuUy  expressed  by  the  words  *non-  place  between  them."    1  Sim.  &  Sto*  150; 

^      access*  of  the  husband  to  the  wife,  and  we  Le   Marchant*s   Gardner  case,  Appendix, 

\     understand  those  expressions,  as  applied  to  433 ;  Sir  H.  Nicolas*s  Treat  181 ;  5  Clark  & 

ibe  pre§eiit  question,  as  meaning  the  namn  Fin.  22^^  230. 

thing;  because  in  one  Kose  oC  the  ^otd  V*")  ^  ^aiX^>^. 
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jud^  in  the  Banbury  case  spoke  of  satisfactory  evidence  upon  this 
subject,  they  must  be  understood  to  have  meant  such  evidence  as 
would  be  satisfactory,  having  regard  to  the  special  nature  of  the  sub- 
ject. It  is  to  be  deduced  as  a  corollary  from  the  opinions  of  the 
.  ^judges  in  that  case,  that  whenever  a  husband  and  wife  r  ^^^n  l 
are  proved  to  have  been  together  at  a  time  when,  in  the  ^  J 

order  jof  nature,  the  husband  might  have  been  the  father  of  an  after- 
bom  child,  if  sexual  intercourse  did  then  take  place  between  them, 
such  sexual  intercourse  was  prima  facie  to  be  presumed ;  and  that  it 
was  incumbent  upon  those  who  disputed  the  legitimacy  of  the  after- 
bora  child,  to  disprove  the  fact  of  sexual  intercourse  having  taken 
place,  by  evidence  of  circumstances  which  afford  irresistible  presump- 
tion that  it  could  not  have  taken  place ;  and  not,  by  mere  evidence  of 
circumstances  which  might  afford  a  balance  of  probabilities  against 
the  fact  that  sexual  intercourse  did  take  place."  In  Morris  v.  Davivs(b) 
the  husband  and  wife,  after  living  together  for  ten  years,  and  having 
one  child,  agreed  to  separate.  They  accordingly  afterwards  lived 
.apart,  but  within  such  distance  as  afforded  them  opportunities  of  sex- 
ual intercourse,  the  husband  not  being  impotent.  It.vvas  held  that  the 
e resumption  of  law  in  favour  of  legitimacy  of  a  child  begotten  and 
orn  of  the  wife  during  separation  may  be  rebutted,  not  only  bv  evi- 
dence to  show  that  the  husband  had  not  sexual  intercourse  with  her, 
but  also  by  evidence  of  their  conduct ;  such  as  that  the  wife  was 
living  in  adultery,  that  she  concealed  the  birth  of  the  child  from  the 
husband  and  declared  to  him  that  she  never  had  such  child,  that  the 
husband  disclaimed  all  knowledge  of  the  child,  and  acted,  up  to  his 
death,  as  if  no  such  child  was  in  existence;  and  also  that  the  wife's 
paramour  aided  in  concealing  the  child,  reared  and  educated  it  as  his 
own,  and  left  it  all  his  property  by  his  will.  In  this  case  it  was  con- 
tended on  one  sid3,  that  when  there  is  evidence  showing  the  husband 
and  wife  to  have  been  in  such  a  situation  together  as  that  sexual 
intercourse  might  have  taken  place,  the  presumption  of  law  that  it 
took  place  is  not  to  be  rebutted  by  circumstantial  evidence,  such  as 
evidence  of  subsequent  conduct.  It  was,  however,  admitted  that  such 
inference  may  be  met,  and,  if  the  circumstances  be  strong  enough, 
repelled,  by  evidence  demonstrating  the  probability  or  showing  Uie 
improbability  that  such  intercourse  did  in  fact  take  place  upon  the 
occasion,  such  as  the  shortness  of  the  time  the  parties  r  ^^ni  i 
*were  together,  for  the  purpose  for  which  they  met,  and  ^  ** 

the  circumstances  of  the  place  in  which  they  were ;  that  is,  by  evi- 
dence not  going  directly  to  negative  the  fact  of  sexual  intercourse, 
but  by  circumstantial  evidence  negativing  the  presumption  of  such 
interviews  having  been  used  for  the  purpose  of  sexual  intergourse,  by 
raising  from  the  facts  proved  a  still  stronger  presumption  that  no  sex- 
ual intercourse  did  in  fact  take  place,  but  it  is  contended  that  such 
circumstantial  evidence  must  be  confined  to  the  particular  circum- 
stances of  such  meetings.  The  point  in  issue  therefore  was,  whether 
the  husband  and  wife  on  the  occasions  referred  to  had  sexual  inter- 
course, that  is,  whether  they  committed  a  certain  act,  and  it  has  not 

(6)  5  Clark  &  Finn.  163;  3  Car.  &  P.  31&  437. 
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been  explained  why,  if  circumstantial  evidence  be  received  to  prove 
or  disprove  the  act  of  one  party,  such  circumstantial  evidence  is  \9 
be  confined  to  the  particular  period  of  the  imputed  act,  and  why  the 
subsequent  acts  and  conduct  of  the  parties  are  not  to  be  looked  at  and 
considered  for  the  purpose  of  establishing  or  repelling  the  presumption 
of  the  act  in  question  having  taken  place.  If  after  the  birth  of  a  child 
whose  legitimacy  is  questioned  the  husband  and  wife  had  acknow- 
ledged the  child  as  legitimate,  such  recognition  would,  beyond  all 
doubt,  be  received  as  strong  evidence  of  legitimacy ;  but  if  so,  evidence 
of  their  having  repudiated  the  child. as  illegitimate  must  be  receivable 
to  disprove  the  legitimacy.  The  argument  of  the  appellant  was  put 
thus,  if  sexual  intercourse  be  proved,^  no  evidence  will  be  permitted 
to  prove  the  child  illegitimate;  and  proving  the  husband  and  wife  to 
have  been  in  situations  in  which  sexual  intercourse  may  have  taken 
place,  is  proof  of  sexual  intercourse.  And  as  no  distinct  proof  of 
actual  sexual  intercourse  is  required  or  capable  of  being  given,  there- 
fore no  evidence  can  be  received  to  prove  the  child  illegitimate.  This 
argument  appeared  to  rest  entirely  upon  confounding  two  things 
which  are  perfectly  distinct,  viz.  the  proof  or  conclusion  of  sexual 
intercourse  having  taken  place,  with  the  evidence  by  which  the  con- 
clusion is  to  be  established.  If  sexual  intercourse  be  proved,  that  i8> 
if  the  jury  or  the  jud^e  trying  the  question  of  fact  be  satisfied  that 
sexual  intercourse  took  place  between  the  husband  and  wife  at  the 
r  ^^22  "I  ^i"^®  of  ^^^  cnild  being  conceived,  the  law  will  not  ^permit 
*-  -■  an  inquiry  whether  the  husband  or  some  other  man  was  • 

*  more  likely  to  be  the  father  of  the  child ;  and  some  facts  are  so  strong 
as  to  afford  irresistible  evidence  of  sexual  intercourse  having  taken 
place,  such  as  the  husband  and  wife  sleeping  together,  there  being  no 
natural  impediment  to  sexual  intercourse;  but  in  the  absence  of  such 
irresistible  evidence,  the  fact  of  sexual  intercourse  must  be  tried  like 
every  other  fact  to  which  no  direct  evidence  is  applicable.  Proof  that 
the  husband  and  wife  were  living  in  the  same  town,  and  so  had  oppor- 
tunities of  meeting,  and  therefore  of  sexual  intercourse,  would,  in  the 
absence  of  any  proof  raising  a  presumption  to  the  contrary,  be  suffi- 
cient to  establish  the  legitimacy  of  a  child  born  of  the  wife.  Proof 
that  they  had  been  in  the  same  room  or  in  the  same  house  together 
would  be  much  stronger  evidence  of  the  fact,  the  strength  of  which 
however  would  vary  with  the  circumstances ;  and  as  neither  would 
be  direct  proof  of  sexual  intercourse,  but  of  facts  from  which,  taken 
by  themselves,  sexual  intercourse  would  be  inferied,  such  inference 
must,  as  in  all  other  cases,  be  capable  of  being  repelled  by  proof  of 
facts  tending  to  raise  a  contrary  inference.  The  argument  for  the 
appellant,  assumed  as  a  rule  of  law  that  no  evidence  is  admissible  to 
disprove  sexual  intercourse  having  taken  place  where  the  opportunity 
is  proved  to  have  existed,  the  husband  and  wife  being  proved  to  have 
been  within  the  same  house.  This  is  very  like  attempting  to  establish 
a  doctrine  of  infra  quatuor  muroSt  instead  of  the  exploded  doctrine  of 
quatuor  maria.  But  it  is  admitted  that  the  parties  may  be  followed 
within  these  four  walls,  and  the  fact  of  sexual  intercourse  not  only 

^  disproved  by  direct  testimony,  but  by  circumstantial  evidence,  raising 
I  strong  presumption  agaiusl  live  fact.    If  so,  the  presumption  does 
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not  stand  on  any  positive  rule  of  law,  but  upon  evidence  of  the  fact, 
as  to  which  the  ordinary  rules  of  evidence  must  be  applied. "(c) 

The  result  of  this  case  is,  that  all  the  circumstances  may  be  looked 
into  for  the  purpose  of  deciding  whether  sexual  intercourse  did  take 
place  between  the  husband  and  wife  at  such  time  as  might  make  it 
possible  for  him  to  have  been  the  father  *of  the  child,  and  p  ^^^q  i 
that  the  fair  and  reasonable  result  of  such  inquiries  was  ^  *     J 

the  conviction  that  no  such  intercourse  did  take  place,  and  that  the 
child  was  not  his.  The  appeal  was  therefore  dismissed,  but  without 
<x)sts,  after  the  various  conflicting  verdicts  which  had  been  given 
upon  the  case. 

Evidence  of  Husband  or  Wife  as  to  Access  not  admissible,'] — Upon 
the  trial  of  an  issue  as  to  access  or  non-access  of  the  husband,  whether 
arising  at  the  sessions  or  upon  a  trial  directed  by  the  Court  of  Chan- 
cery, it  is  an  indisputable  rule  of  law,  that,  for  the  purpose  of  proving 
non-access,  neither  the  husband  nor  the  wife  can  be  examined  as 
witnesses.  Upon  the  trial  of  a  question  as  to  the  legitimacy  of  a 
child  procreated  during  the  marriage  of  A.  and  B.,  neither  A.  nor  B. 
19  a  competant  witness  to  prove  the  non-access  of  A.  Nor  can  their 
evidence  of  facts,  from  which  non-access  may  be  inferred,  be  received 
for  that  purpose,(d)  as  that  the  husband  at  a  particular  time  lived  at 
a  distance  from  his  wife  and  cohabited  with  another  woman.  Nor 
can  the  woman  give  evidence  of  the  non-access  of  her  husband,  for 
the  purpose  of  bastardizing  her  issue,  though  the  husband  be  dead  at 
tlie  time  of  her  examination  as  a  witness.(e)  In  the  case  of  an  order 
of  maintenance  of  a  bastard,  the  evidence  of  the  woman  may  prove 
the  fact  of  adultery  with  her,- but  cannot  prove  the  non-access  of  the 
husband.(/)  But  after  other  proofs  ol  non-^access,  her  testimony 
will  ex  necessitate  be  evidence  as  to  the  putative  father.(^) 

Proof  of  the  parents'  declaration  on  oath  or  otherwise  is  evidence 
after  their  decease  of  the  fact  of  marriage  and  the  time  of  birth  ;(h) 
and  so  is  the  declaration  or  memorandum  of  a  surgeon,  deceased,  as 
to  the  latter  fact.(t) 

Declarations  in  the  family,  descriptions  in  wills,  upon  monumeiits, 
in  Bibles  and  registry  books,  are  all  admitted,  upon  the  principle  that 
they  are  the  natural  eflfusion  of  a  party  who  *must  know  r  %jnA  i 
the  truth ;  and  who  speaks  upon  an  occasion  when  his  *-  -1 

mind  stands  in  an  even  position,  without  any  temptation  to  exceed  or 
fall  short  of  the  truth.(A)  The  declarations  of  a  party  connected  by 
marriage  are  receivable  in  evidence.  Consanguinity  or  affinity  by 
blood  is  not  necessary,  for  this  obvious  reason,  that  a  party  by  marri- 
age is  more  likely  to  be  informed  of  the  state  of  the  family,  of  which 
he  is  become  a  member,  than  a  relation  who  is  only  distantly  con. 

(c)  Morri$  v.  Davies,  5  Clark  ^Finn.  79;  Rex  y.  Bedell,  Andr,  S ;  6ilb.£T.  139i 

S4t->244.  Rex  v.  Luffe,  8  East,  2C3. 

{d)  Rex  y.  InhabUantB  ofSourton,  6  Nev.  (A)  Anon.  12  VIn.  247,  (T.b.  91) ;  Rex  v. 

A.  M.  575 ;  5  Ad.  &;  EU.  180  ;  Rex  ▼.  Read-  BramUy,  6  T.  R.  330 ;  Afay  v.  Mtay,  BulL 

tag.  Rep.  totop.  Hardwicke,  79 ;  Rex  t.  Rook,  N.  P.  1 12. 

1  Wila.  140 ;  Ooodnght  v.    Mou,    Cuwp.  (t)  higham  v.  Ridgumf,  10  East,  109. 

594.  120. 

<c)  Rut  V.  Km,  1 1  Eaat,  132.  {k)  Per  Lord  Eldon,  Wkiiekek^  y.  Baker, 

(/)  Rexj.Raok,  1  Wila.  340.  13  Vea.514,cited2Raaa.4LM.159;^Aa« 

(g)  Rix.  V.  Reading,  Rep.  temp.  Hardw.  y.  Ridgioaif.V^  T^X.A'^^* 
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nected  by  blood. (/)  The  declarations  must  be  made  ante  litem  molatJi. 
If  there  be  lis  mola^  or  any  thing  which  has  precisely  the  same  eflcct 
upon  a  person's  mind  with  litis  contestation  that  person's  declaration 
ceases  to  be  admissible  in  evidence.(7ra) 

The  declarations  of  husband  or  wife  cannot  be  received  to  bastard* 
ize  their' children. (7?)  In  Smyth  v.  Chamberlaine(p)  Sir  William 
Wynne  observed,  on  the  statements  of  the  husband  and  wife  tending 
to.show  the  illegitimacy  of  the  child,  "This  disavowal  by  the  father 
and  mother  was  not,  I  conceive,  such  as  by  law  they  were  allowed 
to  make ;  Lord  Mansfield  says,  the  law  of  England  is  clear  that  the 
declaration  of  a  father  and  mother  cannot  be  admitted  to  bastardize 
the  son  born  after  marriage;  and  this  is  a  rule,  notwithstanding  what 
has  been  said  of  it,  which  in  my  opinion  is  entitled  to  the  utmost  defer* 
cnce,  not  only  from  the  authority  which  belongs  to  every  thing 
delivered  by  that  great  judge,  but  from  its  conformity  with  the  early 
decisions,  and  its  tendency  to  preserve  order,  and  to  prevent  confusion 
in  the  descent  of  property  and  the  administration  of  justice.  It  is  a 
rule  not  only  of  tne  law  of  England,  but  of  the  47th  title.  It  may  at 
first  sight  appear  oppressive  to  the  husband,  but  we  should  recollect 
that  a  husband,  who  is  injured  by  his  wife,  may  obtain  a  separation 
from  her,  and  thereby  escape  all  danger  of  a  spurious  progeny.  If  a 
husband  connives  at  his  wife's  living  with  another  person,  he  exposes 
r  *1^^  1  '^^'^^^'f  ^^  ^^^  consequences  of  such  baseness,  *and  access 
'-  -■  must  be  presumed  in  the  absence  of  proof  to  the  contrary. 

This  is  not  the  only  case  of  a  similar  natuie  in  which  the  law  rejects 
evidence  opposed  to  a  presumption,  though  such  evidence  shall  amount 
altogether  to  full  proof.  If  a  woman,  big  with  child  by  A.,  be  mar- 
ried to  B.,  it  is  clear  that  the  latter  becomes  the  legal  father." 

A  baptismal  register,  in  which  thq  party  is  described  as  the  illegiti* 
mate  son  of  his  mother,  is  admissible  evidence  on  the  trial  of  an 
issue  as  to  the  legitimacy  of  such  son ;  but  Alderson,  B.  said  that  it 
could  only  be  treated  as  evidence  of  the  reputation  ia  the  village.  It 
is  not  proved  on  what  ground,  or  by  whose  procurement,  the  entry 
had  been  made ;  and  that  if  the  entry  had  been  made  by  the  procure- 
ment of  the  mother,  it  would  not  be  admissible  evidence  at  alLQ?) 
In  questions  of  pedigree  the  rule  is  to  limit  the  admissibility  of  decla- 
rations to  members  of  the  family.  The  declarations  of  an  illegitimate 
member  of  a  family  res{)ecting  bis  illegitimate  brothers  are  not 
admissible  as  reputation,  the  declaration  being  that  one  of  the  brothers 
had  died  without  issue ;  for  the  brother  was  not  in  point  of  law  a 
member  of  the  family  of  his  reputed  father.(9)  So  declarations  of 
servants  and  intimate  acquaintances  are  not  admissible  evidence  in 
questions  of  pedigree.(r)  Tradition  is  admissible  evidence  in  cases 
of  pedigree.  For  instance,  suppose  from  the  hour  of  one  child's 
birth  to  the  death  of  its  parent,  it  had  always  been  treated  as  illegiti- 

(/)  Doe  d.  Flitter  t.  Randall,  2  Carr.  &        (0)  Le  Marchant*i  Gardner  Caw,  370. 
P.  25.  (p)  Cope  V.  Cope,  1  Mood.  6l  Rob.  276  ;  5 

(m)  Ibid, ;  Moncktou  v.  Attorney  General,  Carr.  &  P.  604. 
2 Ruaa.  6l  M,  IGO ;  Doe  d,  TUmany,  Tarver,        (?)    Doe  d.  Bamford  ▼.  Bartm^^  2  Mood. 

1  Ry.  &  Moody,  141.  &  Rob.  2d.    See  Rex  t.  Eriik,  8  Eut,  53!). 

(fi;  Cope  r.  Cope,  5  Carr.  &  P.  604.  (r)  Johneon  v.  Latt90U,2  Biof.  86.  341. 
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mate,  and  another  introduced  and  considered  as  the  heir  of  the 
family,  that  would  be  good  evidence.  An  entry  in  a  father's  family 
Bible,  an  inscription  on  a  tombstone,  a  pedigree  hung  up  in  the  family 
mansion  (as  the  Duke  of  Buckingham's  was),  are  all  good  evidence. 
So  the  declarations  of  parents  in  iheir  Hfetime.(5)  On  an  issue  from 
chancery  to  try  the  legitimacy  of  a  party  born  of  a  married  woman, 
since  deceased,  declarations  by  her  that  he  was  not  the  son  of  her 
husband,  but  of  another  man,  are  not  admissible,  nor  are  suchdecla« 
rations  of  the  husband  *admissible.(/)  In  the  proof  of  r  ^^^ofi  i 
a  pedigree  the  dying  declarations  of  A.  as  to  the  rela-  *•  J 

tionship  of  a  person  who  claimed  as  heir  at  law  of  the  person  last 
seised  are  not  receivable  in  evidence.(tt)  General  declarations,  or 
the  answer  of  a  parent  in  chancery,  are  good  evidence,  after  the 
death  of  such  parent,  to  prove  that  a  child  was  born  before  marriage, 
but  not  to  prove  that  a  child  born  in  wedlock  is  a  bastard.(a;)  The 
supposed  husband  or  wife,  having  no  interest,  is  a  competent  witness 
to  disprove  a  marriage. (y)  So  parents  may  be  called  as  witnesses 
with  respect  to  the  legitimacy  of  their  issue ;  so  on  the  other  hand, 
they  are  not  incompetent  to  prove  that  their  children  are  illegitimate, 
although  in  the  latter  case  their  testimony  is  open  to  much  obser* 
vation.(2) 

Period  of  Utero  Gestation.'] — The  period  of  utero  gestation  is 
a  matter  for  consideration  in  some  cases  of  the  birth  of  a  posthu- 
mous child,  or  in  case  of  the  husband's  absence  from  his  wife  for  such 
a  length  of  time  as  to  render  it  doubtful  whether,  according  to  the 
usual  course  of  nature,  he  could  have  been  the  father  of  the  child. 
It  is  stated  by  a  writer  of  considerable  authority  on  this  subject,(a) 
that  by  the  common  consent  of  mankind,  the  ordinary  term  of 
gestation  is  considered  to  be  ten  lunar  months,  or  forty  weeks.  This 
period  hasl)een  adopted,  because  general  observation,  in  cases  which 
allowed  of  accurate  calculation,  has  proved  its  correctness.  It  is 
not  however  denied  that  differences  of  one  or  two  weeks  have 
occurred.  The  eminent  anatomist.  Dr.  Hunter,  in  answer  to  the 
three  questions  :  1.  The  u$ual  period  of  a  woman' $  going  with  child  X 
which  is  the  earliest  term  for  a  child's  being  born  alive?  and  what 
the  taf est?  replied,  1.  "The  usual  period  is  nine  calendar  months ; 
but  there  is  very  commonly  a  difference  of  one,  two,  and  three  weeks. 
2,  A  child  may  be  born  alive  at  any  time  from  three  months ;  but  we  see 
none  born  with  powers  of  coming  to  manhood  or  of  being  ^reared 
before  seven  calendar  months  or  near  that  time.  At  six  months  it  cannot 
be.  3.  I  have  known  a  woman  bear  a  living  child  in  *a  r  ^^^^  ■% 
perfectly   natural   way,   fourteen   days   later    than  nine  »•  J 

calendar  months,  and  believe  two  women  to  have  been  delivered  of  a 
child  alive,  in  a  natural  way,  above  ten  calendar  months  from  the 
liour  of  conception.(6) 

(9)  Goodright  V.  Mos$,  Cowp.  594;  Kid-  (y)  Rex  7.  Si.  PfUrX   Burr.  S.  C.  25 ; 

fi«y  ▼.  Cockhum,  3  Russ.  &  Af.  1 67.              •  Bull.  N.  P.  112 ;  Oiwp.  5!)3. 

(<)  Cope  V.  Cc^,  1  Mood.  &  Rob.  2fi0.  (z)  Rex  v.  Bramley,  6  T.  R.  330. 

(M)  JJu€  d.  SuUon  V.  Ridgway,  4  B.  &.  Aid.  (a)  Beck's  Med.  Jurinp.  p.  11)3, 3d  eJ. 

53.     .  {U)  Uatg.  Co.  Lilt.  123,  b.  u. 

(x)  Ooodrighi  ?.  Mo$B^  Cowp.  591. 
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It  is  impossible  indeed  in  the  nature  of  things  that  this  diflerence 
should  not  occur,  since  females  usually  calculate  from  the  time  when 
the  menses  disappear,  and  pregnancy  may  occur  at  any  period  between 
the  interval.  In  particular  cases  also,  where  the  menstrual  function 
is  irregular  or  disordered,  the  danger  of  mistake  is  increased,  and 
undoubtedly  we  may  add   to  these,  the  variety  that  occurs  in  the 

Eeriod  of  quickening.     This  is  uncertain,  yet  it  is  much  relied  upon 
y  females,  and  considered  a  proper  era  from  which  a  calculation 
may  bedated.(c) 

When  the  way  in  which  msirried  people  commonly  live  together  is 
considered,  having  constant  access  and  frequent  intercourse  with  one 
another,  it  is  obvious  that  medical  men  have  not  an  opportunity  of 
knowing  exactly  the  lime  when  conception  commenced,  and  conse- 
quently it  is  utterly  impossible  for  them  to  know  exactly  the  preg- 
nancy. Medical  men  however  in  large  practice  meet  with  cases  in 
which  the  lime  of  conception  is  accurately  known,  and  therefore  the 
length  of  pregnancy  is  actually  known,  and  such  cases  have  led  them 
to  the  conclusion  that  their  calculation  is  exceedingly  accurate,  aod 
the  period  of  gestation  as  nearly  as  possible  nine  calendar  months, 
sometimes  a  day  or  two  before,  sometimes  a  day  or  two  beyond.{d) 
This  period  was  allowed  on  both  sides  as  constituting  the  ordinary 
ultimate  range  in  a  case  in  which  the  subject  was  matter  of  judicial 
investigation  by  the  house  of  lords.(e)  This  part  of  the  subject  will 
be  dismissed  with  a  quotation  from  an  eminent  author  on  medical 
jurisprudence.(/)  "The  natural  duration  of  the  lime  of  pregnancy 
or  gestation  is  thirty-nine  weeks  and  one  day,  or  nine  calendar 
months ;  and  the  only  difficulty  or  uncertainty  in  general  is  the  time 
r  *728  1  *^^^^  which  this  period  begins  to  run.  If  there  has  only 
I*  -''been  a  single  coiiits,  then  it  is  to  be  calculated  from  that 

event ;  and  some  women,  it  is  said,  from  peculiar  sensations  a  few 
hours  after  intercourse,  can  tell  when  in  fact  impregnation  has  been 
accomplished ;  some  reckon  from  the  usual  cessation,  or  rather  noa 
return  of  the  catamenia^  reckoning  from  its  last  appearance  and  adding 
a  fortnight ;  whilst  others  calculate  from  the  lime  of  quickening, 
reckoning  five  months  after  that  event,  but  as  that  event  does  not 
uniformly  take  place  at  the  sixteenth  week,  it  has  been  deemed  an 
uncertain  period  from  which  to  calculate.(^)  Dr.  Denman  observes, 
that  in  order  to  avoid  any  j^reat  error,  it  is  customary  to  take  the 
middle  time,  and  to  reckon  torly  two  weeks  from  the  last  act  of  men- 
struation,  by  which  method,  if  rightiv  informed  as  to  that  event,  then 
no  egregious  mistake  can  arise.(A)  t)r.  Paris  observes,  that  the  term 
does  not  appear  to  be  so  authoritatively  established,  but  that  nature 
may  occasionally  transgress  her  usual  law,  and  that  in  several  tole* 
rably  well  attested  cases  the  birth  appears  to  have  been  protracted 
several  weeks  beyond  the  common  time  of  delivery ;  and  Dr.  Hamilton 
remarks,  that  if  the  character  of  the  mother  be  unexceptionable,  a 

(e)  Bcck*«  Med.  Jurisp.  194,  3d  ed.  *    {g)  Dcninan*s  Pnic.  Mid.  175;  Blandell*' 

{d)  Gurduer  case,  E?.  of  Dr.  Gooch.  pp.  Lcct.  Mid.  '256 ;  1  Paris  &  Fotibl.  2ia  230. 

40,  41.  245.  248 ;  Id.  appz.  3  voL  209.  S23  ;  Smith, 

(e)  8eo  Le  Marchant'a  Kep.  of  G^dnet  192 ;  5  Good,  158.                                 • 

caw,  8vi,  1 028.  VM  \>!wa»xk^%^\  •'VWA,  VtS, 
(/)  1  Chilly  Mdd,  Juriap,  405,40^ 
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favourable  report  ought  to  be  given  for  the  mother,  though  the  child 
should  not  be  produced  till  nearly  ten  calendar  months  after  the 
absence  or  sudden  death  of  the  husband.(i)  Dr.  Smith  states,  that  it 
is  admitted  that  a  woman  may  carry  a  child  to  the  eleventh  month  ;{k) 
and  that  although  in  this  country  the  usual  time  of  birth  is  considered 
to  be  2S0  days  after  conception,  making  a  period  of  nine  months,  of 
thirty  days  each,  and  ten  days  more ;  yet  that  a  child  may  be  born 
nine  months  and  twenty  days  after  the  death  of  his  father ;  but  where 
the  child  was  born  eleven  months  after  the  death  of  the  husband,  and 
it  was  proved  that  the  father  could  not  have  had  intercourse  with  his 
wife  within  a  month  before  his  death,  it  was  adjudged  *a  r  ^^09  i 
bastard  ;(/)  he  states  that  real  excess  beyond  nine  months  *-  ^ 

is  by  no  means  frequent,  and  certainly  never  great ;  and  he  suggests 
that  considering  the  fallacy  of  a  woman's  sensation,  if  any,  as  to  the 
period  of  conception,  and  the  very  great  probability  of  her  having 
been  mistaken  in  the  first  instance  to  the  extent  of  about  three  weeks, 
by  reckoning  conception  from  sexual  intercourse  immediately  after 
the  last  appearance  of  the  catamenia,  while  in  reality  il  may  not  have 
taken  place  until  just  before  they  should  have  appeared  again,  the 
erroneous  supposition  of  ten  month's  pregnancy  might  be  explained 
at  once,  added  to  which  it  may  occur  that  the  catamenia  may  cease 
from  other  causes,  and  conception  may  take  place  during  their 
iuiluenc^m)  Another  author  states  that  the  ordinary  time  of  gesta- 
tion is  forty 'two  weeks  to  be  commenced  in  reckoning  from  the  middle 
,of  the  last  menstruation,  ascertaining  the  time  it  ceased  ;(n)  but  that 
even  twelve  months  is  a  term  allowed  by  some  physicians  as  what 
.may  take  place  under  peculiar  weakness  or  delicacy  of  health ;  though 
be  suggests  that  it  is  most  probable  that  in  all  these  cases  the  mother 
.was  mistaken  as  to  the  proper  time  of  her  conception,  and  has  ima- 
gined herself  to  have  conceived  for  some  weeks  of  even  months  before 
It  actually  took  place."(o) 

We  now  proceed  to  the  cases  which  have  occurred  on  this  subject. 

.If  a  man  dies  and  his  widow  soon  after  marries  again,  and  a  child  is 

born  within  such  a  time  as  that  by  the  course  of  nature  it  might  have 

.been  the  child  of  either  husband,  in  this  case  the  child  is  said  to  be 

more  than  ordinarily  legitimate,  for  he  may,  when  he  arrives  to  years 

of  discretion,  choose  which  of  the  fathers  he  pleases.(9)     But  it  seems 

that  the  circumstance  of  the  case,  instead  of  the  choice  of  the  issue, 

.must  determine  who  is  the  father.(p)     It  is  said  that  if  bom  above 

forty  weeks  after  the  death  of  the  first  husband,  it  shall  be  the  child  of 

the  second  husband,  but  if  within  seven  months  after  the  death  of  the 

first  husband,  it  shall  be  the  ^child  of  the  first  husband.(r)  r    ^^^q    n 

It  Was  considered  by  Lord  Coke  that  it  was  established  ^  -' 

by  the  law  of  England  that  the  vltimum  iempus  gestationis  was  nine 

(t)  Sec  caies  in  Midw.  by  Dr.  Hamilton,  (n)  5  Good,  160.166. 

'1795;  1  Paris  &  Fonbl.  245.  248.    See  opi-  (0)  1  Chitty's  Med.  Jnrisp.  405,  406;  ice 

nions  in  Runnington  on  Ejectment,  Ist  cd. ;  Ency.  Brit  Midwifery,  cb.  iii. 

2  Surk.  Ev.  138,  n.  (/>).  ( p)  Co.  LiU.  8  ;  1  Bl.  Ck)m.  456. 

{k)  Smith.  492.  (9)  Br.  Abr.  Bwrtardy,  pi.  18;  Pam.  10; 

{1}  Smith,  492,  4991  cites  Barnes  Justice,  1  Rol.  357, 1.  30. 

tlL  Btftard.  (r)  Com.  Di|^.  Bastard,  (B). 

(m)  Smith,  493,  494 ;  5  Good,  159. 

Skptember,  184  L— 2  N 
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months  or  forty  weeks.(5)  Mr.  Hargrave  dissents  from  this  opinion 
and  maintains  that  the  precedents  quoted  by  him,  so  far  from  corro- 
borating Lord  Coke's  limitation  of  the  tdtimum  tempus  pariendh  dp» 
upon  the  whole,  rather  tend  to  show  that  it  hath  been  the  practice  in 
our  courts  to  consider  forty  weeks  merely  as  the  more  usual  time, 
consequently  not  to  decline  exercising  a  discretion  of  allowing  a 
longer  space,  where  the  opinion  of  physicians  or  the  circumstances 
of  the  case  have  so  required.(/)  In  some  countries  there  is  a  fixed 
period  of  calculation  ;  thus  by  the  law  of  Scotland  a  child  born  after 
the  expiration  of  ten  solar  months,  or  800  days,  after  the  husband's 
death,  is  accounted  a  bastard.(tt) 

In  England  the  calculation  rests  solely  on  received  opinions  and  a 
few  decisions.  In  Jlsop  v.  Boutrell,  a  child  born  forty  weeks  and  ten 
days  after  the  "Heath  of  ifie  father,  and  under  circumstances  which 
might  have  postponed  labour,  was  held  to  be  legitimate,  Lord  Hale 
remarking  quia  partus  potest  protrahi  decern  dies  ez  accidenle.{x)  In 
Forster  v.  Cooke,(fj)  the  legitimacy  of  a  child  born  forty-three  weeks 
all  but  one  day  after  the  possibility  of  access  was  held  to  be  legiti* 
mate ;  but  Lord  Eldon  said  that  he  held  that  case  to  be  of  very  little 
importance.(z)  The  doctrine  of  the  law  of  England  on  the  duration 
of  utero-gestation,  was  the  subject  of  much  discussion  before  the  house 
of  lords  in  the  Gardner  Peerage  case,  in  1825,  in  which  one  point 
attempted  to  be  established  by  the  medical  evidence  was,  xhA  the  time 
of  imputed  gestation  was  so  long  as  to  render  it  impossible  for  the 
husband  to  have  been  the  father  of  the  child.  In  that  case  there  were 
two  claimants  to  the  barony  of  Gardner ;  the  one  Henry  Fentoa 
Gardner,  the  alleged  issue  of  Captain  Gardner's  first  marriage,  bat 
r  *7ai  1  whose  legitimacy  was  disputed.  The  other  was  ♦Allen 
•-  -I  Legge  Gardner,  the  undoubted  issue  of  a  second  mar- 

riage, whose  title  to  the  barony  depended  on  the  illegitimacy  of  Henry 
Fenton  Gardner.  It  was  proved  that  Mrs.  Gardner,  his  motiier,  the 
wife  of  the  first  marriage,  left  her  husband's  ship  on  the  30th  January, 
1802,  that  she  did  not  again  visit  it,  nor  did  Captain  Gardner  go 
ashore.  The  vessel  sailed  shortly  afterwards  to  the  West  Indies,  and 
he  did  not  return  to  England  until  11th  July  of  the  same  year.  On 
the  8lh  December  following  she  was  delivered  of  the  claimant  Henry 
Fenton  Gardner.  It  was  not,  and  indeed  could  not  be  pretended, 
that  he  was  the  fruit  of  an  intercourse  between  Captain  Gardner  and 
his  wife  after  the  1 1th  July.  If  he  was  the  issue  of  their  marriage, 
he  must  have  been  the  fruit  of  a  sexual  intercourse  between  them  on 
or  before  the  30th  January,  and  the  gestation  must  have  been  of  three 
hundred  and  eleven  day's  duration.  Besides  the  fact  that  such  gesta- 
tion exceeded  the  ordinary  period,  the  conduct  of  Mrs.  Gardner,  and 
her  declarations  connected  with  that  conduct,  afforded  a  very  strong 
presumption  against  his  legitimacy.  The  house  of  lords  decided  that 
the  infant  Allen  Legge  Gardner  was  the  only  son  and  heir  male  of 

(8)  Co.  Litt.  123  b.  Carrvthert,  19  May,  1812, Fac.  Col!.4  Dov, 

(I)  Harg.  Co.  LiU.  123  b.  n.  190*.  392 ;  see  case  of  Sandy,  3  Sen.  JL  453; 

(u)  kirsk.  Inst  book,  1 ,  tit  6,  s.  50,  p.  150 ;    post,  1^2,  • 

Sfewari  v.  M'Keand,  Fac.  Deciaion,  No.  13^,        (x)  Co.  Lilt.  123  b ;  Cro.  Jac.  541. 
Aag.  6,  1774,  stated  in  Gaidner  caee^^'il—        V9^  ^^t.v:»C..^V\» 
42;  BaaJUoD,  b.  1,  til.  2,  s.  3 ;  KouUedge  ^.       V»^  ^u^«  «»>'i»fev 
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Captain  Gardner,  and  had  therefore  established  his  claim  to  the  barony, 
and  consequently  that  Henry  Fenton  Gardner  was  illegitimate.  The 
Mfitnesses  in  support  of  the  claim  of  Mr.  Allen  Legge  Gardner  all 
agreed  that  ten  months  or  280  days,  is  the  ordinary  period  during 
which  the  mother  bears  the  child  previous  to  birth.  The  counsel  for 
Henry  Fenton  Gardner  entirely  concurred  in  that,  but  they  endea- 
voured by  their  evidence  to  controvert  their  proposition,  that  this 
period  is  invariable,  that  the  rule  is  inflexible,  that  it  is  without  excep- 
tions, that  it  is  impossible  for  the  period  of  gestation  to  extend  to  811 
days,  and  in  short,  that  a  child  born  under  the  circumstances  of  this 
claimant  cannot  be  legitimate.  They  maintained  that  if  they  could 
produce  cases  where  the  ordinary  period  of  *^80  days  had  been  mate- 
rially extended,  any  one  case  is  evidence  of  the  fact,  in  contradiction 
to  all  the  theory  and  all  the  judgment  of  those,  as  the  ground  that  no 
such  instance  had  occurred,  or  by  any  possibility  could  occur.(a) 
The  decision  in  this  case  was  founded  *not  exclusively  p  _„»  ^ 
on  the  ground  that  the  alleged  gestation  for  31 1  days  was  ^  -I 

contrary  to  the  ordinary  course  of  nature,  but  on  that  ground  united 
with  the  other  circumstantial  evidence  adduced  in  the  cause.  The 
utmost  extent  to  which  it  prevailed  was  to  form  one,  but  not  the  only 
presumption  against  the  legitimacy.  The  attorney-general,  who  in 
such  cases  ofiers  reasons  in  the  nature  of  a  judgment,  claimed  the 
decision  of  the  house  that  Henry  Fenton  Gardner  was  not  the  son  of 
Captain  Gardner  on  the  following  grounds: — "Here  are  311  days 
which  have  elapsed  from  the  period  of  separation  of  the  husband  and 
the  wife  to  the  oirth  of  the  child.  I  do  not  say  that  it  is  impossible  he 
might  be  the  father  of  the  child,  for  to  make  use  of  an  expression  used 
by  some  of  the  witnesses,  '  to  know  what  is  impossible  in  nature,  I 
must  know  all  nature :'  but  courts  of  justice  do  not  speculate  upon 
things  which  by  possibility  may  exist ;  they  proceed  according  to  the 
evidence  that  is  consistent  with  the  ordinary  and  established  rules 
of  nature,  and  unless  it  can  be  shown  in  this  particular  case  there 
was  some  reason  for  supposing  that  those  established  rules  of 
nature  had  been  deviated  from,  even  if  there  were  no  evidence  as  to 
the  conduct  of  the  female,  your  lordships  would  hesitate  before  you 
came  to  the  conclusion  that  this  was  the  child  of  Captain  Gardner; 
but  why  should  you  do  so,  when  you  find  that  within  the  ordinary 
period  of  gestation  she  was  in  the  arms  of  an  adulterer  capable  of 
begetting  a  child  and  she  capable  of  bearing  it?  When  you  try  this 
case  by  the  test  laid  down  by  the  counsel,  you  must  establish  a  case 
free  from  any  reasonable  doubt ;  then  I  ask  your  lordships,  on  the 

Kart  of  the  claimant,  whether  a  case  free  from  any  reasonable  doubt 
as  been  established  V*(b)  The  decision  was  in  favour  of  Allen  Legge 
Gardner,  and  Lords  Eldon  and  Giflford  founded  their  opinions  upon 
the  whole  evidence,  for  though  there  might  bo  the  possibility  of  the 
husband  being  the  father  upon  the  question  of  time,  there  was  suffi- 
cient circumstantial  evidence,  of  which  the  length  of  time  no  doubt 
formed  part,  to  lead  to  the  conclusion  that  he  was  not.  It  is  clear 
the  house  decided  on  this  ground ;  for  Lord  Eldon  *de-  p  ^oq  -i 
clined  entering  into  a  discussion  of  the  ullimum  tempus^  ^  J 

M  Chudnar  eu8,  S99, 9M.  H6.  0)  IiiMixdnxi!C%'&((^'^^Bl^^M« 
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by  which  consideration  alone  the  physical  impossibility  could   be 

E roved,  and  proceeded  upon  all  the' evidence  together,  which  satisfied 
is  mind  that  the  child  was  not  the  child  of  the  husband.(c)  One  of 
the  conclusions  to  be  drawn  from  this  case  is  that  a  limit  to  the 
period  of  gestation  is  not  prescribed  by  the  law  of  England.  The 
conflicting  evidence  of  the  medical  men  in  this  case  has  occasioned  a 
new  controversy  on  this  subject(c/) 

(e)  Le  Marchant*8  Grardner  case,  pp.  331.    Sargical  Joarn.  1827,  vol.  27;  LondoD  Re- 
336.    See  5  Clark  6l  Fidd.  254.  view,  No.  97 ;  5  Good,  160. 

(d)  See  Dr.  Duncan's  £din.  Med.  and 
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SECT.  I. 


DIVORCE. 


Law  of  Divorce  in  Scotland.] — The  law  of  marriage  in  Scotland 
has  been  considered  in  a  former  part  of  this  work, (a)  it  remains  only 
to  take  a  general  view  of  the  law  of  divorce  and  of  legitimacy  in 
Scotland.  Allusion  has  been  already  made  to  the  great  diversity 
which  prevails  in  different  countries  with  respect  to  the  laws  of 
divorce.(&)  This  contrast  is  very  striking  in  the  case  of  England  and 
Scotland,  for  in  the  latter  adultery  and  wilful  desertion  are  sufficient 
grounds  for  dissolving  the  parties  a  vinculo  matrimonii, {c)  whilst  the 
English  law  dispenses  no  such  remedy  except  by  the  overruling 
power  of  a  special  act  of  parliament.((/)  In  Scotland  the  divorced 
parlies  may  lawfully  marry  again  with  any  other  person  not  within 
the  prohibited  degrees  of  propinquity,  the  paramour  excepted.  But 
the  marriage  between  the  adulterer  and  adulteress  is  declared  null, 
and  the  issue  inhabilitate  to  succeed  to  their  parents.(e)  But  other- 
wise even  the  person  guilty  may  marry  again.(/)  The  canon  law 
does  not  carry  the  restraint  so  far,  it  permits  Xhe  adulterer,  after  the 
marriage  is  dissolved  by  the  wife's  death,  to  intermarry  with  the 
very  woman  with  whom  he  was  guilty,  except  in  the  special  case 
where  the  adulterer  had  contrived  and  been  accessary  to  the  death  of 
the  wife.(gr) 

r    *735    "^      Wilful  desertion  is  the  second  ground  for  the  dissolution 
l  -I  of  *a  marriage  by  the  law  of  Scotland,  which  provide8(A) 


(«)  See  aote,  pp.  85—118. 

ik)  Ante,  p.  366—369. 

^  ^  Stair*!  iDit  book  i«tit4,t^l« 


(/)  Stair^  lut  book  1,  tit.  4,  t.  7 ;  Ertk. 
iMk  book  1»  tii  e;  ■»  4X 

^1  I  ^  Ut7«c6s£rak.lMt 
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"  that  the  deserter,  after  four  years  wilful  desertion  without  a  reason- 
able cause,  must  be  first  pursued  and  decerned  to  adhere,  and  being 
thereupon  denounced,  and  also  by  the  church  excommunicate,  the 
commissaries  are  warranted  to  proceed  to  divorce."  But  the  man's 
simple  absence  will  not  be  accounted  a  wilful  desertion,  if  he  be  follow- 
ing any  lawful  employment  abroad,  being  content  to  accept  and 
entertain  his  wife ;  for  she  is  obliged  to  follow  him  wherever  he  is. 
The  process  against  the  deserter  may  be  commenced  one  year  after 
the  desertion ;  but  the  decree  of  divorce  cannot  be  pronounced  till 
after  the  expiration  of  the  four  years.  The  court  in  the  first  instance 
will  ordain  adherence.(t)  A  wife  obtained  a  decree  of  adherencCf 
upon  which  she  gave  a  charge  to  the  defender,  her  husband,  which 
was  disobeyed ;  he  was  denounced,  and  the  denunciation  was  recorded ; 
she  then  presented  a  petition  to  the  presbytery  to  proceed  to  the  admo* 
nition  ana  excommunication  of  her  husband ;  the  petition  was  refused, 
against  which  refusal  she  protested.  She  afterwards  raised  an  action 
of  divorce,  in  which  the  defender  stated  that  he  was  ready  and  will- 
ing to  adhere ;  it  was  held  that  it  was  incompetent  and  irrelevant  in 
that  action  for  the  defender  to  offer  to  adhere  to  the  pursuer.(j*) 

In  general  the  pursuer  is  entitled  to  prove  his  libel  in  an  action  of 
divorce  before  any  proof  is  had  oi  remission  but  this  may  be  different 
in  special  circumstaQces.(A) 

The  doctrine  of  recrimination  as  a  bar  to  divorce  in  England  has 
been  already  fully  considcred,(/)  but  in  Scotland  such  a  plea  is  not 
admitted.(m) 

Effect  of  Divorced — By  divorce  upon  wilful  non-adherence  or 
desertion,  the  wife  of  the  offending  party  loses  the  tocher  and  all 
claims  for  the  provisions  which  are  substituted  for  it ;  the  husband,  if 
guilty,  not  only  forfeits  the  tocher,  but  *all  the  provisions  r  ^^aq  n 
which  would  have  been  either  legally  or  conventionally  I-  J 

due  to  the  wife  on  his  death.(n)  On  a  divorce  for  adultery,  the 
offending  husband  is  allowed  to  retain  the  tocher,(o)  but  the  woman, 
if  guilty,  forfeits  not  only  the  tocher,  which  is  sunk  in  the  communion, 
but  her  legal  or  conventional  provision.  If  the  divorce  be  at  her 
instance,  she  is  merely  entitled  to  her  legal  or  conventional  provision 
as  if  the  marriage  had  been  dissolved  by  his  death.  As  a  conven- 
tional provision  excludes  a  lesal,  so  where  an  entail  only  allows  a 
certain  provision  to  a  widow,  she  is  not,  though  the  divorce  be  at  her 
instance,  entitled,  during  the  other's  life,  to  more  than  the  allowance 
uader  the  entail.(  p)    Upon  a  divorce  for  impotency  all  things  return 

(i)  ]  SUir"!  Inst  book  1,  tit  4^  pi.  8,  and  (n)  Pari.  1573,  e.  55. 
»oto  bj  Brodie,  39  ;  Erakioe*i  Principles  of  (o)  Erskine^s  Principles  of  Law  of  Soot- 
Law  of  Scotland,  85, 1 1th  ed.  land,  86, 11th  ed. 

{})  Marray  or  JUtLauchUn  t.  JUtLaacK  ( p)  Andenon  ▼.  WeUik^  8  Feb.  1734.  Mor. 

IffA,  1  DubL  B.  &  M.  994.  333 ;  Juttiee  v.  Miirmy,  13  Jan.  1761,  Bfor. 

i,k)  Taylor,  23  June,  1833,  10  S.  D.  B.  334;  Cunmngham^,  FairUe,  15  Jane,  1819, 

680.  Fac.  Ck>lL ;  1  Suir*s  Inst  by  Brodie,  41,  n. 

(t)  Ante,  p.  439 — 444.  a.    As  to  the  wife's  allowance  afVer  divorce, 

(m)  WarreiuUr  t.  Warrender,  14  Danl.  see  Aitkin  ▼.  GreenhiU,  4  Shaw  &.  D.  474 ; 

.&db  M.  1099;  BeU*8  Principles  of  Law  of  Grttnhill  t.  Aitkin,  ib.  473;  Elgin  t.  Fer- 

'  8eolkiid,430;  ante,p.440,n.(g)             .  ^wson,  5  8.  &.  D.  343. 
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to  the  same  condition  as  before  the  marriage,  because  in  efiect  there 
was  no  marriage.(9) 

Cruelty  a  ground  of  Separation.] — A  husband  may,  without  assign- 
ing any  reason,  remove  his  wife  from  his  family,  though  he  is  still 
bound  to  maintain  her.  But  a  wife  can  have  no  claim  against  her 
husband  if  she  voluntarily  withdraw  from  him ;  and  therefore  her 
remedy  on  maltreatment  is  a  judicial  separation.(r)  Stevitia  or  mal- 
treatment, which  may  be  carried  to  such  an  excess  as  to  become 
nearly  as  immoral  and  hurtful  to  society  as  adultery,  is  only  a  ground 
of  divorce  a  mensa  et  thoro  in  Scotland  as  well  as  England,  even  in 
the  most  extreme  cases.(s)  If  the  wife  succeed  in  obtaining  a  judicial 
separation,  the  court  of  session  will  order  her  aliment  suitable  to  the 
rank  and  circumstances  of  her  husband.  The  difficulty  in  these  cases 
is  to  determine  what  shall  amount  to  ill  treatment  in  the  eye  of  the 
law,  the  decisions  on  this  subject  are  too  limited  to  afford  any  specific 
I  ♦7'?7  1  ^"'^^*  ^^  '^  against  the  first  principles  of  marriage  to  allow 
L  '^'  J  *liffht  matters  to  constitute  the  ground  for  judicial  sepa- 
ration. It  is  only  when  matters  have  arrived  at  some  great  extremity 
that  a  court  of  justice  can  interfere.  In  an  early  Scotch  case(t)  the 
grounds  of  the  decree  were,  that  the  husband  had  shut  the  lady  out 
all  night,  had  denied  her  the  superintendence  of  her  daughter's  edu- 
cation, and  had  open  scandalous  conversation  with  her  servant,  whom 
he  protected  when  charged  with  her  crime.  When  however  the 
parties  live  unhappily,  they  may  enter  into  a  contract  of  separation, 
which  courts  of  law  will  carry  into  effect  until  ihev  are  revoked; 
Where  no  such  contract  has  been  entered  into,  but  tKe  parties  have 
merely  chosen  to  hve  apart,  an  action  for  aliment  at  the  suit  of  the 
wife  is  incompetent.(ti)  When  the  husband  had  granted  an  annuity 
to  his  wife  under  a  voluntary  contract  of  separation,  and  heritably 
secured  it  while  solvent,  there  being  no  suspicion  of  fraud,  the  annuity 
was  found  not  to  be  reducible  by  his  creditors  while  the  separatioQ 
continued.(.r) 

In  granting  Divorces  Collusion  guarded  against."] — The  law  dispen- 
ses the  remedy  by  divorce  with  an  unwilling  hand,  as  is  manifest  in 
the  whole  proceedings.  A  jealous  anxiety  to  disregard  every  admis- 
sion marks  every  step.  Hence  no  judgment  passes  by  default 
without  proof;  and  if  the  defendant  declines  to  appear,  the  court  are 
nevertheless  bound  to  proceed  with  the  same  formality  as  if  he  were 
present  and  had  maintained  the  keenest  opposition.(y) 

In  actions  of  divorce,  whether  between  natives  or  foreigners,  there 
must  be  no  collusion  between  the  pursuer  and  the  defender,  either 
established  by  direct  evidence,  or  necessarily  arising  out  of  the 
circumstances  of  the  case ;  that  there  must  not  appear  the  slightest 
indication  of  an  improper  understanding  between  them,  or  any  want 
of  complete  bona  fides  when  founding  on  the  wrongs  committed 
within  Scotland  as  a  ground  for  divorce.(2) 

(a)  Earl  of  Erlinton  t.  Lady  EgUtUon,  8  June,  1 697,  Mor.  5909. 

14  Julv,  1610,  Mor.  6185;  Suur*i  loat.  book  (v)  BeU  ▼.  BeU,  S2  Feb.  1819,  Fac  CoU. 

1,  Ut  4,  pi  90.  (x)  BtGreger't  TruMUet  t.  itOr^^^  89 

(r)  Stair*!  Inst  hf  Brodie,  p.  49,  note.  Jan.  1820,  F«c.  CoU. 

(g)  Rep,  of  Gordon  ▼.  Pye,  p.  23 ;  Ferg.  (y)  Gordon  ▼.  Pye,  4to.  Fer.  R.  317. 

R.  300.  K*^  Yw^.Ym^.  igk. 
'kess  of  Gordon  v.  Vvkt  of  Gordmt 
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The  pbin  principles  cm  which  what  is  called  collusion  Titiates  a 
title  to  sue  is,  that  tbe  pursuer  has  been  participant  of  ^he  p  ^^^  -. 
wrongs  complained  of,  by  instigating  it,  or  connivance  ^  -I 

with  the  perpetration  of  it,  for  the  sake  of  the  remedy  sought  after, 
or  some  bye  purpose.  In  this  view  it  is  obvious,  that,  though  a  mar- 
ried person  should  commit  adultery  in  Scotland,  in  a  way  and  manner 
calciilated  for  detection  by  the  innocent  party,  from  the  private 
expectation  that  such  party  would  thereby  be  induced  to  seek  the 
le^al  remedy  of  divorce,  this  could  form  no  sort  of  objection  to  the 
tide  and  interest  of  the  innocent  party  to  demand  that  remedy.  This 
being  the  case  with  natives,  foreigners  cannot  be  in  a  less  favourable 
situation.  The  purpose  of  the  foreigner  in  choosing  Scotland  as  the 
scene  for  the  violation  of  his  marriage  vows,  cannot  disable  the 
innocent  party  from  claiming  that  redress  which  the  law  of  Scotland 
affords  for  such  a  wrong.  Such  party  having  neither  suggested  tbe 
manner  nor  furnished  the  means  of  perpetration,  nor  refrained  from 
using  means  to  prevent  it,  may  surely,  with  a  pure  and  good 
conscience,  claim  the  redress  afforded  by  law,  though  more  ample 
than  that  afforded  by  the  law  of  his  own  country,  and  of  course  more 
desired.(a)  In  all  actions  of  divorce,  whether  on  adultery  or  wilful 
desertion,  the  pursuer  must  swear  that  the  action  is  not  carried  on  by 
collusion  ;(b)  otherwise  parties,  contrary  to  the  first  law  of  marriage, 
might  at  pleasure  disengage  themselves  from  that  sacr(Kl  tie  by  their 
own  consent.  Upon  this  ground  voluntary  cohabitation  by  the  injured 
party,  with  knowledge  of  the  acts  of  adultery  committed  by  the 
other  party,  imports  forgiveness,  and  will  be  a  bar  to  an  action  of 
divorce  for  such  acts.(c)  Proof  of  collusion,  not  adduced  till  after 
the  decree  of  divorce,  will  not  have  the  effect  of  setting  aside  the 
prior  decree  "of  divorce,  but  it  ought  to  *save  the  interest  r  ^^  -i 
of  creditors  from  being  affected  by  such  collusive  decrees,  ^  ^ 

so  as  not  to  put  the  wife  in  immediate  possession  of  her  terce  or 
jointure.(o)  A  wife  brought  an  action  of  divorce  on  the  ground  of 
adultery  against  her  husband,  which  was  opposed  by  the  trustee  for 
his  creditors,  so  far  as  related  to  the  pecuniary  consequences ;  the 
wife  emitted  an  oath  de  calumnut^  and  denied  collusion ;  whereupon 
the  trustee  offered  a  proof  of  collusion ;  and  the  guilt  of  the  husband 
was  established ;  it  was  held  that  the  proof  offered  by  the  trustee 
after  the  oath  of  calumny  was  incompetent ;  and  that  the  wife  was 
entitled  to  a  decree  of  divorce  in  the  usual  terms,  without  any 
qualification  as  to  the  right  of  the  creditors  of  the  husband.(<{) 

Jaritdiction  cato  Dioorce.'] — We  have  already  seen  that  all  actions 
as  to  marriage,  legitimacy,  and  divorce,  formerly  vested  in  the 

(a)  Lord  Mcadmrliuik^i  notfl  ia  UUerton  ▼.  on  his  behalf  and  the  mid  defender,  or  anj 

TeiofA,  and  in  HiUm  ▼.  tfiUary,  pp.  94,  95,  other  person  on  her  behalf  with  a  view  or 

4to.  Fer^.  Rep.  61 — ^3.  for  the  purpose  of  obtaining  soch  divorce,  aU 

(6)  The  forwtulm  of  the  oath  of  eahimnj  which  is  troth,  as  the  deponent  shall  answer 

which  is  sdrointstered  embraces  the  folbwing  to  God.**— Ferg.  Rep^  363.  See  idem,  364. 376. 

poiaU:->  Compeared   A.  B.  porsuer,  who,  51.233. 

&«.  deposes  that  there  has  been  no  concert        (c)  Watson  Mor.  Diet  330 ;  Ersk.  Inst 

or  ooUnsion  between  him  and  the  said  defen-  K  i.  tit.  6,  pi.  43. 

dcr,  in  raising  this  action,  in  order  to  obuin        (o)  Bnikine*s  Inst  book  1,  tit  6,  pL  45.  •  ^ 
a  divorce  ayamst  her,  nor  does  he  know,  be.        (d)  Greenhill,  7  Feb.  1839;  I  8.  db  f 

lieve,  or  sospect  that  there  has  been  any  coo-  396;  ^^hnVi  K^^^^^WK  ^3^ 
cert  or  MgnoaetU  tetwcea  any  other  penoa 
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Commissary  Court  of  Scotland,  have  been  tranfferred  firaoi  fibal 
court  to  the  Court  of  Session,  subject  to  ultimate  reiVMS  bj  dba 
house  of  Iords.(e)  The  house  of  lords  in  such  caaes  ids  as  a 
Scottish  Court  of  appeal,  and  as  such  they  must  be  paded  by  a 
reference  to  the  principles  of  the  law  of  that  couotry,  axid  boc  by  ibe 
application  of  the  principles  of  English  law,  where  it  caBooC  be 
applied  consistently  with  the  principles  of  the  law  of  Scociand^/) 

A  question  was  raised  whether^  in  an  action  of  diTorce,  at 
band's  instance,  the  account  incurred  by  the  wife  to  her  iaw 
should  be  taxed  against  the  husband,  as  between  ageol  aod  cfie&L.(g) 

Action  of  Divorce  a  personal  Cause  of  Complaint] — ^Tbe  acUMi  oif 
divorce  is  of  the  nsfture  of  a  pure  personal  cause  of  complaim,  wfaidi 
neither  the  public  nor  any  third  party,  upon  even  the  stroi^est  groaoil 
of  patrimonial  interest,  will  be  allowed  to  plead.  Divcyrce  is  no 
public  vindication  of  the  law  but  a  private  remedy  merely,  and  for 
private  purposes.  It  is  a  remedy  which  the  injured  party  only  caa 
r  %jAQ  1  ^^^^  9  ^^^  if  *that  party  is  willing  to  abstain  firofD  deiDaiid- 
"-  -'  ing  it,  the  marriage  will  still  subsist,  and  the  rights  and 

Crivileges  of  the  parties  will  remain  the  same,  just  as  if  the  adultery 
ad  never  been  committed.(A)  The  right  of  divorce  is  of  a  eivu 
nature  and  a  personal  privilege,  and  is  competent  only  to  the  married 
parties ;  it  can  neither  be  transferred  by  them  to  another,  or  inter- 
fered with  by  any  third  parties,  whether  private  individuals,  or  such 
as  are  effectually  vested  with  the  right  of  prosecution  in  matters  con- 
nected with  the  criminal  department.(i) 

General  Observations  on  the  Jurisdiction  exercised  by  ike  Sadck 
Courts  in  Dissolving  Foreign  Marriages.'] — ^We  now  proceed  to  the 
most  important  class  of  cases,  involving  an  issue  of  the  highest 
possible  interest  to  all  the  subjects  of  the  British  empire:  The  points 
at  issue  have  received  much  solemn  and  deliberate  discussion,  on  the 
numerous  questions  which  have  arisen  as  to  the  jurisdiction  of  the 
courts  of  Scotland  to  dissolve  marriages,  either  actually  contracted 
in  England,  or  at  least  between  parties  who,  though  married  in  Scot- 
land during  a  transient  visit  made  for  that  single  purpose,  were  at  the 
time  truly  and  substantially  domiciled  in  England. 

According  to  the  decisions  of  the  Scotch  courts,  the  muncipal  law 
of  Scotland  is  applied  in  dissolving  marriages  d  tUnculo  in  all  cases 
without  distinction,  whether  the  parties  are  foreigners  or  domiciled 
subjects  and  citizens  of  Scotland  ;  whether,  when  foreign,  the  law  of 
their  own  country  aflbrds  the  same  remedy  or  not,  and  whether  they 
hare  contracted  their  marriage  within  that  realm  or  in  any  other; 
provided  only  that  they  have  become  properly  amenable  to  the  juris- 
diction of  the  Scotch^oram.    None  of  these  last  mentioned  cases,  nor 

(e)  Ante,  p^  117.  Mt   eertmrmm  perwumrwrn  ^encrt,  generaU 

If)  WmrrttuUr  t.  Wmrtmier^  3  CUrk  Sl  lege  e^meetm.    Qfi^emm^e  anient  priviUgia 

Finn.  560,  561 ;  MacmeU  ▼.  Mugregm^  2  9mml  permmmUm^  ilim  mtc  CfMtojie  juris  ami 

Btifh,  N.  S.  4^  metUmig  in  miimm  fetnmi  penomam  frsaf- 

(g)  TtjfUr  ▼.    TmyUn-^  10  Shaw  D.  &.  B.  ferri;  aim  ei  nUame  ^rtniMM  egrederew 

i&,  tmr^eamirm  cwcerffirtM  tmtetUiomem.^ — Voet 

(i)  Gw^^v.  Pye,  |k3a,F«f.R«^lSl.  Ub.  9i,  UL  3, «.  6,  8;  lUn  4<^  Ul.  5,  •.21; 

(i)  •*Permmim  ««le«i  mM  wr  ca  tern-  >^V>j0L  Vm.^a>V^« 
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feed  any  other  from  Scotland,  in  which  a  question  of  international 
N  could  be  raised  for  trial  and  •judgment,  having  hith-  r  ^^..  -. 
\o  been  appealed,  (with  the  exception  of  Warrender^s  ^  J 

3e,(7)  the  rule  has  for  a  period  of  more  than  twenty  years  stood  as 
ed  by  them,  and  the  subsequent  practice  has  furnished  additional 
itances  of  its  application.(&) 

Pcrgusson  observes : — The  decisions  of  the  Scotch  courts,  that  the 
fere  presence  of  the  defender  within  Scotland,  and  the  fact  of  con- 
gal  infidelity,  are  sufficient  both  to  found  jurisdiction  over  a  for- 
fner  by  affording  opportunity  for  personal  citation,  and  to  authorize 
B  dissolution  of  a  foreign  marriage  by  decree  of  divorce,  evidently 
imonstrate  that  unless  the  remedy  in  the  judicature  of  Scotland 
all  be  limited  either  to  that  which  the  lex  loci  contractus  affords, 
'  to  that  which  the  lex  domicilii^  taken  in  the  same  fair  sense  as  in 
lestions  of  succession  might  give,  the  public  decrees  of  the  only 
mrt  of  Scotland,  which  is  competent  to  pronounce  one  in  such  con- 
itorial  causes,  become  proclamations  to  invite  all  the  married  who 
cline  to  be  free,  not  in  the  rest  of  the  British  empire  alone,  but  in 
I  countries  where  marriage  is  indissoluble  by  judicial  sentence,  to 
ek  that  object  in  this  tribunal.  Adultery  and  presence  within  the 
jotch  territory  are  the  only  requisites  to  found  the  jurisdiction  by 
tation.  What  number  of  foreign  parties  may  accept  such  an  offer, 
id  may  even  commit  the  crime  there  for  the  very  purpose  of  afford- 
g  ground  for  the  action,  it  is  impossible  to  conjecture.  But  it  is 
anifest  that,  in  exact  proportion  to  their  number,  injury  to  the 
orals  of  that  country  must  follow;  and,  by  setting  at  nought  the 
ws  of  other  nations,  reproach  must  be  brought  upon  their  own. 
or  all  foreign  parties,  while  matters  stand  upon  this  footing,  have  it 
their  power,  with  the  help  of  evidence,  as  easily  provided  as  it  may 
I  disgusting  and  impure,  to  oblige  the  Scotch  Consistorial  Court 
low  Court  of  Session)  to  entertain  the  whole  mass  of  their  foreign 
luses,  although  there  is  no  fair  interest  to  insist  that  the  municipal 
w  of  Scotland  shall  decide  these  by  its  own  peculiar  rules.  To 
hat  extent,  therefore,  the  good  order  of  society  may  eventually  be 
sturbed  by  this  compulsory  abuse  and  pollution  of  its  jurisdiction, 

consequence  of  the  doubts  and   contests  that  must  r    ^.^.^     i 
insue  as  to  rights  of  legitimacy  and  succession,  no  cal-  ^  ^ 

ilation  can  be  made."(/) 

The  evils  here  enumerated  will  for  the  most  part  be  confined  to 
Gotland,  unless  foreign  countries  shall  hold  the  Scotch  decree  of 
vorce  binding  upon  the  parties  when  they  return  to  their  native 
)untry. 

To  what  extent  Lex  Loci  Contractus  prevails.'] — The  main  ground 
ken  by  the  English  courts  is,  that  an  English  marriage  is  by  its 
iture  indissoluble,  and  that  as  the  lex  loci  contractus  regulates  other 
mtracts  it  ought  this.  The  question  therefore  is,  whether  or  not  in 
question  of  status,  or  that  particular  relation  in  domestic  life  which 
ises  from  the  matrimonial  union,  the  law  of  the  domicile  shall  pre- 
lil  or  the  law  of  the  contract  ?    We  have  already  observed  that  the 

U)  Clark  &  Finn.  448.  Q)  Yfx^s^mai\^f!^\s^^^^"^^  -^ 
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general  principle  is,  that  the  lex  loci  is  to  be  the  governing  rule  ia 
deciding  upon  the  validity  or  invalidity  of  all  personal  coDtracts.(m) 
An  English  contract,  the  subject  of  decision  in  a  Scotch  court,  must 
be  tried  by  reference  to  the  law  of  the  country  where  the  contract 
had  its  origin.  The  principle,  that  a  contracting  party  shall  not  be 
able  to  dissolve  a  contract  bv  a  law  different  from  that  under  which 
it  was  formed,  and  by  which  the  other  party  understood  it  to  be 
governed,  is  very  generally  adopted  by  the  Scotch  courts.  Thus  in 
Mitchell  v.  MowaU^(n)  the  custom  of  Holland  prevailed  over  the 
law  of  Scotland,  with  reference  to  a  Dutch  factor's  right  of  retain- 
ing goods  on  the  security  of  which  he  had  given  credit.  In  Zjouaam 
V.  Maxwell f{o)  a  surgeon's  privilege,  recognized  by  the  law  of  Scot- 
land, to  be  paid  in  preference  to  the  other  creditors  of  a  patient,  was 
rejected,  because  it  was  not  acknowledged  by  the  law  of  England, 
under  which  the  debt  had  been  contracted.  In  Campbell  v.  Ram' 
say^{p)  interest  at  the  rate  of  8/1  per  cenL  was  recovered  on  a  bond 
granted  in  India,  although  the  transaction  was  usurious  by  the  law 
r  f ^ .Q  -1  of  Scotland.  Although  the  rule  as  to  the  Itx  loci  con' 
^  -I  tracius  is  *of  very  ceneral  application,  particularly  as 

to  the  constitution  and  validity  of  personal  contracts  and  obligations, 
it  is  not  universal.  In  the  first  place  it  does  not  apply  to  contracts 
or  obligations  relative  to  real  estates.  In  the  second  place,  no  regard 
is  paid  to  the  lex  loci  where  it  appears  that  the  parties  had  a  differ- 
ent law  in  view  at  the  time  they  entered  into  the  contract.(9)  So 
also  the  lex  loci  is  disregarded  in  those  cases  in  which  it  is  contrary 
to  the  general  and  universal  rules  of  justice,(r)  and  where  its  appli- 
cation would  be  opposed  to  the  religion,  morality,  or  municipal  insti- 
tutions of  the  country  in  which  it  is  sought  to  be  enforced.(5)  The 
rule  of  the  lex  loci  contractus  unquestionably  applying  to  the  consti^ 
tution  of  marriage,  the  question  is,  whether  a  different  rule  can  be 
adopted  with  consistency  as  to  the  dissolution  of  the  contract  of  mar- 
riage? Or  can  the  rule  as  to  the  dissolution  of  marriage  be  modified 
and  controlled  by  an  arbitrary  change  of  domicile  at  the  will  of  either 
or  both  of  the  parties?  Lord  Brouj^ham  said,  that  although  the 
English  jurisprudence  adopts  the  principle,  that  a  marriage  good  by 
the  laws  of  one  country  is  held  good  in  all  others  where  the  question 
of  its  validity  may  arise,  they  would  not  perhaps,  in  certain  cases 
which  may  be  put,  be  found  very  willing  to  act  upon  it  throughout. 
'*  Thus  we  should  expect  that  the  Spanish  and  Portuguese  courts 
would  hold  an  English  marriage  avoidable  between  uncle  and  niece, 
or  brother  and  sister-in-law,  though  solemnized  under  papal  dispensa- 
tion, because  it  would  clearly  be  avoidable  in  this  country.  But  I 
strongly  incline  to  think  that  our  courts  would  refuse  to  sanction,  and 
would  avoid  by  a  sentence,  a  marriage  between  those  relatives  con- 
tracted in  the  Peninsula  under  dispensation,  although  beyond  all 
doubt  such  a  marriage  would  there  be  valid  by  the  lex  loci  contractust 


(m)  Ante,  pp.  120—133.  (p)  Fac  Coll.  15th  Feb.  1809 ;  Ferg.  Rep. 

(n)  Lord  Kilkerran's  Rep.  11th  Decemh.  86. 

1746  i  Ferg,  Rep.  85.  (9)  RxAinwn  ▼.  Btand^  1  W.  Bl.  S59. 

(o)  Fac.  Coli.  12th  Feb.  1784 ;  Fcr^.  Ue^.  Vr^  Y w^.^*>  ^4.  ^^e.      * 
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and  incpapable  of  being  set  aside  by  any  proceedings  in  that  coun- 

try."(0 

It  cannot  be  deemed  irrelevant  to  state  the  eeneral  reasoning 

which  has  been  urged  on  the  one  hand  in  favour  of  the  lex  loci  con- 
tractus, and  on  the  other  of  the  law  of  the  domicile  of  the  parties. 
It  should  be  observed  that  those  observations  ♦were  ^  ^^. ,  , 
made  in  a  case  where  both  the  parties  were  natives  of  I-  J 

England,  had  regularly  married  according  to  the  forms  prescribed 
by  that  country,  which  was  their  domicile  pf  residence,  but  the 
defender  had  resided  forty  days  in  Scotland,  where  adultery  was 
committed,  and  was  personally  cited  in  an  action  of  divorce.(tt)  No 
doubt  was  entertained  of  the  jurisdiction,  had  the  parties  been  Scotch 
and  married  in  Scotland,  but  the  doubt  arose  on  account  of  the  par- 
ties being  foreigners,  married  in  a  kingdom  where  the  marriage  con- 
tract is  indissoluble  by  judicial  sentence. 

Argument  in  Favour  of  Lex  Loci  Contractus!] — In  ordinary  cases 
of  civil  obligations  of  a  pecuniary  nature,  the  application  of  the  lex 
loci  contractus  is  undoubted.  In  like  manner,  in  the  constitution  at 
least  of  contracts  involving  matrimonial  status  the  same  rule  unques- 
tionably applies ;  for  every  one  knows  that,  by  the  law  of  nations, 
marriage  duly  celebrated  according  to  the  law  of  the  place  where 
made,  is  valid  and  effectual  all  the  world  over.(2:)  But  in  judging 
of  the  effects  of  the  marriage  contract,  and  in  defining  the  rights 
which  it  confers  on  either  party,  it  has  been  said  that  these  must  be 
modified  and  controlled  by  the  various  changes  which  may  after- 
wards take  place  in  the  domicile  of  the  ofTendinff  party. 

It  has  been  urged  that  the  unqualified  admission  of  such  an  arbi- 
trary rule  of  decision,  is  pregnant  with  the  most  serious  mischief  to 
marriage,  the  most  important  of  all  the  relations  of  society.  If,  for 
instance,  the  temporary  residence  of  a  party  coming  from  England 
for  more  than  forty  days  were  to  constitute  the  rule  for  determining 
the  question  of  matrimonial  status,  the  marriage  state,  contrary  to  its 
▼ery  essence  and  nature,  would  be  rendered  loose  and  unsettled,  by 
bein]^  made  subservient  to  the  capricious  views  of  the  married  pair, 
88  often  as  they  inclined  to  move  from  one  country  to  another.  In 
particular,  the  English  marriage  contract,  which  is  sacred  and  invio- 
lable, might  be  subverted  at  the  will  of  either  of  the  parties  who 
chose  to  come  to  Scotland  for  a  residence  of  merely  forty  days,  or 
oven  of  one  day,  if  served  with  a  personal  ^citation;  and  p  ^^.-  -• 
thus  an  unjustifiable  temptation  would  be  held  out  to  mar-  ^  -' 

ried  persons,  not  only  to  violate  their  sacred  vows  and  engagements, 
and,  with  them,  all  the  infiportant  legal  provisions  dependent  upon 
them,  but  also  to  commit  openly  a  fraud  upon  the  law  of  their  proper 
domicile.  These  consequences,  which  are  far  from  being  imaginary, 
must  inevitably  follow,  were  the  mere  transient  residence  of  tne  par- 
ties to  afford  the  rule  of  decision ;  and  although  perhaps,  from  the 
less  frequent  changes  which  would  then  occur,  they  might  not  exist 
in  the  same  distressing  degree,  if  a  more  permanent  domicile  were 
required,  nevertheless  it  has  been  apprehended  that  even  then  they 

(0  2  ClarbdL  Finn.  531.  See  I  Bur^^e  on  Foreign  Law,  680—693. 
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must  still  take  place  to  an  extent  sufficiently  alarming,  in  every  case 
where   the  domicile   happens   to  run  counter  to  the  agreement  of 

f)arties,  and  to  the  lex  loci  contractus.  In  these  circumstances,  and 
ooking  to  such  extraordinary  and  inconsistent  results,  with  a  degree 
of  alarm,  it  has  been  thought  that  any  principle  which  is  to  lead  to  them 
cannot  be  correctly  applied.  It  will  be  necessary,  therefore,  to  have 
recourse  to  some  other  principle,  and  it  is  contended  that  in  a  question 
of  matrimonial  status,  even  more  than  in  any  other  question,  none 
can  be  safer  or  more  expedient  than  the  lex  loci  contractus.  The 
relation  constituted  by  marriage  is  unquestionably  the  most  sacred 
and  important  of  all  the  relations  in  civil  society,  and  that  which  it 
most  concerns  the  citizens  of  every  state  should  be  fixed  and  deter- 
mined. If,  therefore,  the  principle  of  comitas,  or  concession  by  one 
foreign  state  to  another,  is  at  all  to  be  admitted,  it  seems  impossible 
to  imagine  a  case  which  calls  more  loudly  for  its  application  than 
the  case  of  marriage.  Upon  just  and  enlighted  views  of  interna- 
tional jurisprudence,  the  Scotch  courts  every  day  give  effect  to  other 
ordinary  foreign  contracts,  and  to  all  their  adjuncts  and  qualities; 
and  why  this  should  be  deniedlo  civil  questions,  affecting  either  the 
rights,  or  the  status  personarum,  arising  out  of  the  relation  consti- 
tuted by  the  marriage  contract,  cannot  be  easily  comprehended.  If 
the  mode  of  constituting  the  relation,  as  well  as  the  relation  itself, 
is  received,  the  consistency  of  not  receiving  at  the  same  time  the 
modifications  of  it  cannot  be  perceived.  By  analogy,  clearly  the 
r  #74^  1  principle  of  comitas  ^should  be  extended  thus  far ;  and 
*■  -I  accordingly  it  is  expressly  so  laid  down  by  Huber,  who, 

after  stating  that  marriage,  if  lawful  in  the  place  where  it  is  contracted 
and  celebrated,  will  be  valid  and  effectual  every  where,  distinctly 
adds,  Porro  non  tantum  ipsi  contractus  ipscsque  nuptice,  certis  lods 
rite  cdebrataf  vbique  pro  justis  et  validis  habentur,  sed  etiam  jura  et 
effecta  contractuum  nuptiarumque  in  iis  locis  recepta  ubique  vim  suam 
obtinebunt,{y)  It  i^  by  a  strict  adherence  to  this  principle  alone  that 
the  numerous  and  important  rights  and  interests  dependent  upon  mar- 
riage are  to  be  maintained.  Whenever,  therefore,  a  contract,  or 
quasi  contract,  intervenes,  it  ought  to  be  the  governing  rule,  although 
the  parties  mav  happen,  from  motives  of  choice  or  necessity,  to  have 
subsequently  changed  the  place  of  their  residence.  Once  lawfully 
executed,  there  appears  to  be  the  strongest  reason,  in  justice  and 
expediency,  to  uphold  the  contract  according  to  the  original  inten- 
tion of  the  parties,  and  the  express  stipulation  of  their  agreement.  It 
is  the  duty  of  the  parties  contracting  to  perform  their  respective 
stipulations;  and  it  is  the  duty  of  courts  ot  law  to  enforce  that  per- 
formance, where  it  is  dltempted  by  either  party  to  be  evaded.  As, 
therefore,  in  the  present  case,  the  parties  have  voluntarily  contracted 
an  indissoluble  agreement,  indefeasible  in  itsown  nature,  and  by  the  law 
of  the  country  where  it  was  made,  it  does  not  appear  that  the  Scotch 
court,  in  judging  between  those  parties,  can  competently  invert  that 
agreement,  or  impose  upon  them  rules  and  regulations  which  they 
never  contemplated,  for  which  no  provisions  is  made,  cither  by  their 

(y)  lIubcT^  D«  Confllclu  Legum,  8.  9. 
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contract  or  by  the  law  of  England,  and  for  which  no  effectual  pro- 
Tision  can  be  made  by  the  law  of  Scotland.  In  a  word,  in  every, 
case  of  civil  right  between  parties,  and  more  especially  in  a  case  ori- 
ginating in  a  marriage  contract,  the  legal  contract  of  these  parties  is 
the  surest  and  most  unerring  guide  by  which  a  court  of  law  can 
walk ;  and,  if  possible,  the  conditions  of  the  contract  ought  never  to 
be  departed  from.  It  was  further  contended,  from  several  other 
considerations,  *'  that  there  is  nothing  to  ipduce  a  court  of  justice 
to  depart  from  a  general  *rule  of  acknowledged  utility,  p  ^^.^  -i 
or  to  prevent  it  from  judging  in  the  case  of  a  marriage  L  -■ 

contract,  as  in  every  other  question  arising  from  a  civil  contract 
executed  abroad,  according  to  the  law  of  the  place  in  which  it  was 
executed,  and  in  contemplation  of  which  the  agreement  was  made. 
Neither  the  general  policy  nor  the  manners  of  Scotland  can  require 
that  such  a  sacrifice  should  be  made  to  them,  as  that  the  Scotch  court 
should  assume  to  itself  the  power  of  dissolving  an  union,  which  by 
the  laws  and  religion  of  the  country  where  it.  was  celebrated  is 
accounted  sacred  and  inviolable ;  which  even  in  Scotland,  though  not 
in  the  same  degree,  is  nevertheless,  in  relation  to  its  duration,  regard- 
ed with  so  much  veneration,  that  every  attempt  to  infringe  upon  it  is 
watched  with  a  jealous  vigilance,  and  every  judgment  dissolving  it 
pronounced  with  an  evident  reluctance."(z) 

Argument  in  favour  of  the  Law  of  the  Domicile.'] — It  has  been 
powerfully  argued  on  the  other  side,  that  in  all  questions  involving 
the  consideration  of  status,  neither  the  private  agreement  of  the  parties, 
nor  the  law  of  the  country  in  which  the  relation  was  constituted,  can 
control  or  stand  in  the  way  of  the  law  of  the  domicile  at  the  period 
of  commencing  the  action.  The  following  observations  of  a  learned 
Scottish  Judge,  upon  the  rule  of  divorce,  are  deserving  of  attention : — 
**  It  must  be  admitted  that  in  every  country  the  laws  relative  to 
divorce  are  considered  as  of  the  utmost  importance,  as  public  laws 
affecting  the  dearest  interests  of  society.  With  us  the  laws  relative 
to  divorce  are  founded  on  divine  authority.  How  can  a  person  with- 
draw himself  from  obedience  to  such*  laws?  Are  these  laws  relaxed 
as  to  a  person  domiciled  in  Scotland,  because  his  marriage  is  con- 
tracted in  a  country  where  the  law  of  divorce  is  different?  If  two 
natives  of  Scotland  were  married  in  France  or  Prussia,  according  to 
the  laws  of  those  countries,  the  marriage  will  no  doubt  be  valid  here, 
but  would  they  be  entitled  to  come  into  the  commissary  court,  and 
insist  for  a  dissolution  a  vinculo  matrimonii^  merely  because  their 
tempers  were  not  suitable,  *which  in  France  was  ground  r  ^j.^  ^ 
of  a  divorce,  or  for  any  of  the  numberless  reasons  lor  dis-  ^  -' 

solving  a  marriage  which  are  allowed  by  the  laws  of  Prussia.  But  if 
we  would  not  listen  to'  the  i^  loci  when  it  facilitates  divorce  to  a 
degree  which  our  law  considers  as  inconsistent  with  the  best  interests 
of  society,  and  as  not  warranted  by  the  divine  law,  on  what  principle 
are  we  to  give  efiect  to  the  lex  loci  which  prohibits  divorce,  even 
adulterii  causa,  though  permitted  in  this  country  under  the  sanction 

(r)    Mr.   CommiMary  Tod*i   Opioioo  in  Gwrdon  t.  Pye,  4to,  p.  33— 35;  38;  Ferg. 
Rep.  p.311— 3ia  ^ 
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of  the  divine  law."  The  same  learned  judge  concluded  his  arj^orneot 
by  saying, — "In  short,  although  a  marriage  which  is  contracted 
according  to  the  lex  loci  will  be  valid  all  the  world  over,  and  although 
many  of  the  obligations  incident  to  it  are  left  to  be  regulated  solely 
by  the  agreement  of  the  parties,  yet  many  of  the  rights,  duties  and 
obligations  arising  from  it  are  so  important  to  the  best  interests  of 
morality  and  good  government,  that  the  parties  have  no  control  oyer 
them,  but  they  are  regulated  and  enforced  by  the  public  law,  which 
is  imperative  on  all  who  are  domiciled  within  its  jurisdiction,  and 
whicn  cannot  be  controlled  or  affected  by  the  circumstance  that  the 
marriage  was  celebrated  in  a  country  where  the  law  is  different.  In 
expounding  or  enforcing  a  contract  entered  into  in  a  foreign  country, 
and  executed  according  to  the  laws  of  that  country,  regard  will  be 
paid  to  the  lex  loci,  as  the  contract  is  evidence  that  the  parties  had  in 
view  the  law  of  the  country,  and  meant  to  be  bound  by  it;  but  a 
party  who  is  domiciled  in  Scotland  canhot  be  permitted  to  import 
mto  that  country  a  law  peculiar  to  his  own  case,  and  which  is  in 
opposition  to  those  great  and  important  public  laws,  which  the  Scotch 
legislature  has  held  to  be  essentially  connected  with  the  best  interests 
ofsociety."(a) 

Mr.  Commissary  Fergusson  observed, — "  It  is  in  each  stale  ob- 
viously the  safest  and  most  natural  course  to  follow  the  rules  of  its 
own  system  in  enforcing  performance  or  giving  redress  between 
foreigners  for  breach  of  the  duties  of  those  relations,  which  ^le  juris 
gentium,  committed  within  its  own  territory  ;  because  it  is  not  to  be 
presumed  thai  courts  of  justice  are  fully  acquainted  with  any  code 

r  ♦749  1  ^"^  ^^^^  ^^  ^^^^^  *own  land,  and  if  they  were  bound  to 
L  J  prefer  to  it  that  of  the  country  from  which  each  foreign 

party  comes,  who  is  cited  before  them,  it  would  follow,  that  in  all 
such  cases  they  must  seek  their  information  from  foreign  lawyers ; 
and  according  to  that  information  must  form  separate  rules  of  judgment 
for  the  inhabitants  of  each  state  who  may  be  convened  before  their 
tribunals.  That  they  should  do  so  is  indeed  necessary  when  the 
question  is,  whether  the  retatfon  or  contract  itself  has  really  been 
constituted  abroad ;  because  this  must  be  judged  of  secundum  legem 
loci  contractus.^ {b) 

The  Lord  Justice  Clerk  maintained  that  no  private  agreement  or 
convention  of  parties  could  affect  the  rights  resulting  from  the  rela- 
tion of  marriage.  That  it  was  equally  clear,  that  parties  who  have 
contracted  the  relation  of  marriage  in  a  foreign  country,  when  they 
take  up  their  residence  in  Scotland,  must  have  their  rights  regulated 
by  the  law  of  that  country  and  not  by  that  of  the  foreign  state.  It 
would  be  strange  indeed  if  a  Scotch  man  and  woman,  married  at 
Berlin  by  a  regular  clergyman  of  that  protestant  country,  and  accord- 
ing to  the  forms  of  its  church,  should,  on  their  return  to  Scotland,  be 
entitled  to  maintain  that  their  rights,  particularly  in  reference  to 
divorce,  must  be  regulated  not  by  the  laws  of  Scotland,  but  by  those 
of  the  Frederican  code,  and  that  either  party  might  sue  for  divorce 
in  the  Scotch  court  on  the  endless  variety  of  whimsical  and  absurd 

(a)  Lord  Robertaoo,  Ferg.  Kep.  3d^—        ^^  Gordon  v.  Pye,  4io.  Rep.  71. 
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grounds  contained  in  it.  But  it  has  been  said,  that  a  contrary  doc- 
trine would  lead  to  English  or  Scottish  marriages  being  dissoluble  in 
France  or  Prussia  on  the  endless  variety  of  grounds  there  permit- 
ted ;(c)  the  consequences  of  which  would  be  most  pernicious.  That 
view  is  apprehended  to  be  incorrect,  because  the  Scotch  right  to 
divorce  a  vinculo  matrimonii  for  adultery,  and  the  limited  divorce  a 
mensa  et  thoro  in  England,  as  well  as  the  total  dissolution  by  act  of 

Earliament,  proceed  entirely  on  the  absolute  breach  of  the  contract  or 
ond  of  marriage.  In  so  far,  therefore,  as  a  divorce  obtained  in 
another  country  does  not  proceed  on  that  basis,  it  by  no  means  fol- 
lows that  it  could  or  ought  to  have  ♦effect  either  in  Scot-  r  ^-^  -i 
land  or  in  England,  as  such  divorces  are  avowedly  per-  *-  -■ 

mitted  on  grounds  wholly  different  from  the  actual  rupture  of  the  con- 
tract. The  Scotch  could  admit  the  validity  of  the  Prussian  marriage, 
but  as  to  the  rights  of  parties  arising  from  it,  or  wrongs  committed 
by  either  of  them,  the  Scotch  would  deal  with  them  according  to 
their  own  law.  Viewing  marriage  only  in  the  light  of  an  ordinary 
civil  contract,  and  holding  that  there  has  been  a  total  violation  and 
annihilation  of  it  by  one  of  the  parties,  it  does  not  follow,  on  any  fair 
principle  of  international  law,  that  the  remedy  for  that  wrong,  or  the 
species  of  actio  injuriarum^  that  is  founded  on  it  in  the  Scotch  action 
of  divorce,  ought  entirely  to  be  regulated  by  what  would  be  the  remedy 
in  the  place  of  the  contract ;  for  it  is  well  known,  that  in  the  case  of 
an  ordinary  action  of  debt  or  obligation,  or  action  for  breach  of  con- 
tract, redress,  when  sued  for  in  Scotland,  will  be  afforded  according 
to  Scotch  law,  and  not  according  to  that  of  England,  quoad  execution 
and  diligence. ((/) 

Lord  Meadowbank,  in  giving  an  opinion  differing  from  the  com- 
missaries, urged  that  the  position,  that  it  is  a  condition  of  the  contract 
that  the  marriage  was  to  be  indissoluble,  is  not  proved  bv  the  only 
circumstance  urged  in  favour  of  the  doctrine,  viz.  that  the  law  of 
England  does  not  commit  to  any  court  of  justice  authority  to  divorce 
a  vinculo  matrimonii.  By  marrying  in  England,  parties  do  not  become 
bound  to  reside  forever  in  Englafbd,  or  to  treat  one  another  in  every 
other  countrv  where  they  may  reside  according  to  the  provision  of 
the  law  of  England.  Their  obligation  is  to  fulfil  the  duties  of  husband 
and  wife  to  each  other,  in  whatsoever  country  they  ma^  be  called  to 
in  the  course  of  Providence;  and  they  neither  promise,  nor  have 
power  to  engage,  that  they  shall  carry  the  law  of  England  along  with 
them,  to  regulate  what  the  duties  and  powers  are  which  they  shall 
fulfil  and  exercise,  or  the  redress  which  the  violation  of  those  duties, 
or  abuse  of  those  powers  may  entitle  to.  All  of  these  functions  belong 
to  the  law  of  the  country  where  they  may  eventually  reside,  and  to 
which  they  unquestionablv  contract  the  duties  of  obe-  r  ^-.  -i 
dience  *and  subjection  whenever  they  enter  its  territo-   '■  ■■ 

rie8.(p)  And  further,  this  supposed  condition,  even  if  it  had  the  will 
of  the  parties  in  favour  of  it  by  any  stipulation,  however  express, 
could  derive  no  force  from  that  circumstance.    It  is  too  obvious  to 

(e)  See  Prtusian  Code  pobliahed  at  Ber-  (e)  See  Lord  Broug1iam*i  obsenratioiM  on    . 

lin,  1795;  yoI.  3,  p.  64,8.  068.  739;  Ferg.  this  lubject  in  Warrender  t.  W€mwdir,%  J 

Rep.  p.  448.  454.  CUrk  k  Fiim.  635. 

{d)  Ferg.  Rep.  414.  416. 
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admit  of  doubt,  that  no  quality  can  be  created  in  the  relation  of  fans* 
band  and  wife  by  positive  or  implied  agreement.  The  Scotch  courts 
would  not  dismiss  an  action  of  divorce  because  the  parties  at  inter* 
marrying  had  in  the  most  formal  manner  renounced  the  benefh  of  it, 
and  become  bound  that  their  marriage  should  be  indissoluble.  N(ff 
would  it  be  any  objection  to  a  divorce  at  the  instance  of  a  Roman 
Catholic,  that  nis  marriage  was  to  him  a  sacrament,  and  therefore 
by  its  own  nature  indissoluble.  These  are  all  pacta  privatarum^  and 
cannot  impede  or  embarrass  the  steady  uniform  courseof  the  j«s  jwfr- 
licumt  which,  with  regard  to  the  rights  and  obligations  of  iodiiiidaab 
affected  by  the  three  great  domestic  relations,  enacts  them  from 
motives  of  political  expediency  and  public  morality,  and  nowise  con- 
fers them  as  private  benefits,  resulting  from  agreements  coDceming 
meum  et  tuum^  which  are  capable  of  being  modified  and  renounced  at 
pleasure.  Accordingly  the  case  of  Campbell  of  Carrick,  in  rejectiDg 
the  competency  of  any  personal  objection  to  bar  a  pursuer  of  decla- 
rator of  marriage,  establishes  by  the  highest  authority  the  incompe- 
tency and  inefficiency  of  any  obligations,  not  sanctioned  by  ttie 
common  law,  to  operate  on  matrimonial  rights.  It  is  obrious  that 
personal  objections  in  bar  of  actions  must  have  lain,  could  the  benefits 
claimed  be  either  modified  or  renounced  by  the  agreement  or  deeds 
of  parties. 

But  if  this  supposed  condition  can  derive  no  force  from  the  will  of 
the  parties,  it  seems  palpably  impossible  that  it  should  derive  any  from 
dicta  of  municipal  law,  where  the  relation  originated,  so  as  to  give  it 
efficacy  ultra  terriiorium  where  ^*au  dicenii  impmne  nan  pareinr.  In 
the  fulfilment  of  ordinary  contracts,  as  to  menm  et  tumm  the  lex  loci 
contractus  forms  implied  conditions  of  the  contracts,  and  is  accord- 
ingly adopted  abroad,  as  furnishing  the  means  of  construing  them 

r  «^S2  1  *^^S^^  ^"^  ^^^  >^  merely  a  proceeding  in  execution  of 
^  '  -I  the  will  of  the  parties,  and  not  in  the  least  a  recognition 
of  the  authority  of  a  foreign  law.  The  case  therefore  is  quite  different 
where  the  will  of  the  parties  only  c;pnstitutes,  and  does  not  modify, 
the  relation  or  its  rights ;  and  where  of  course  the  municipal  law, 
deriving  nothing  from  stipolation  or  agreement,  is  merely  the  positive 
institution  of  the  sovereign,  and  cannot  direct  the  decisions  of  foreign 
courts  on  circumstances  occurring  within  their  own  jurisdiction.  But 
it  is  said  that,  in  the  case  of  this  defender,  who  is  domiciled  within 
the  imperium  of  the  law  of  England,  as  his  perstcHial  succession  wher- 
ever sitoated  would  be  regulated  by  that  law,  his  matrimonial  oUi- 
Eition$«  and  the  redress  of  wrongs  relative  to  tbem,  ooght  to  be  regn- 
tod  by  the  same  law.  But  it  is  to  be  observed  that,  in  questions  of 
Miccession,  the  kr  tbmicilu  legulaies :  because  as  the  right  of  testing 
by  a  ix^sitive  declaration  of  will  is  recofnised  jure  gentium^  the  pre- 
amxvi  x^ill  of  a  defunrt  is  also  to  be  enforced  by  the  same  law,  and 
IImi  wUI  most  be  gathej^  from  the  rales  of  iniestate  soccessioQ  in 
hi*  o>»n  Ci>anirT^  whicii  be  probahly  imcDded  should  regulate  its 
tiWi»«yH^t.  Matrimoiuai  ri^ts  and  obh^atioDs.  on  ibe  contrary,  so  ftr 
H*  7M>jt  c^miMrm%  admit  o4  no  itKxiincauon  by  the  will  of  parties,  and 
^H^^  \SMms  aiv  t)ierav>i>e^  oowise  caiM  upon  to  inquire  after  that 
M  ^Ik  %M  alW  any  iftaw»ci|«al  Jam^  to  wtijch  it  may  correspoed.    Tbey 
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to  be  in  a  particular  degree  contrary  to  principle  to  make  that  law 
bend  to  the  dictates  of  a  foreign  law,  iii  the  administration  of  that 
department  of  internal  jurisprudence  which  operates  directly  on  public 
morals  and|domestic  manners.  The  very  same  principles  whicn  pre- 
scribe to  nations  the  administration  of  their  own  criminal  law,  appear 
to  reauire  a  like  exclusive  administration  of  law  relative  to  the  domes- 
tic relations.  Hence  in  both  England  and  Scotland,  the  most  regular 
constitution  abroad  of  domestic  slaver^,(j')  was  held  to  r  ^.^go  •■ 
^afford  no  claim  to  domestic  service  in  this  country,  though  ^  -' 

restricted  for  only  such  service,  and  under  such  domestic  authority 
as  our  law  recognized.  The  whole  order  of  society  would  be  dis- 
jointed, were  the  positive  institutions  of  foreign  nations  concerning  the 
domestic  relations,  and  the  capacities  of  persons  regarding  then), 
admitted  to  operate  universally,  and  form  privileged  casts,  living 
each  under  separate  laws,  like  the  barbarous  nations  during  man/ 
centuries  after  their  settlement  in  the  Roman  Empire.(/0 

It  has  been  submitted  by  a  modern  author,  that  neither  the  lex  loci 
contractus^  nor  the  law  of  the  country  in  which  there  has  been  only  such 
a  temporary  residence  as  enables  a  party  to  sustain  a  suit,  ought  to 
be  adopted,  but  that  the  appropriate  law  by  which  the  dissdubuily  of 
marriage  it  to  he  detei^minedf  is  that  of  the  actual  domicile.(i) 

Having  stated  some  of  the  general  arguments  which  have  been 
adduced  against  and  in  favour  of  the  jurisdiction  of  the  Scotch  courts, 
we  now  proceed  to  the  precise  issues  which  have  been  considered  in 
the  various  cases  which  have  occurred  on  this  subject 

1.  Both  Parties  Scotch,  Marriage  in  England,  domicile' always  in  Scot' 
Zan(/.]— A  marriage  contracted  in  England  between  Scotch  parties, 
whose  domicile  was  properly  in  Scotland  at  the  time  of  marriage,  and 
who  afterwards  returnea,  and  did  actually  reside  in  Scotland,  may  be 
dissolved  by  sentence  of  divorce  in  the  courts  of  Scotland.  In  Ed- 
mondstone  v«  Lockhart,{k)  both  parties  were  of  Scotch  families,  and 
born  and  educated  in  Scotland.  The  pursuer  entered  into  the  army^ 
and  was  on  foreign  service,  but  afterwards  retired,  and  settled  in  hi^ 
native  countrv.  Having  at  a  subsequent  period  of  his  life,  obtained  a 
company  in  the  Scotch  militia  regiment  of  his  own  county  of  Lanark, 
he  was  stationed  with  that  ^corps  in  England,  and  was  r  ^. .  •> 
then  married  in  1805,  acQprding  to  the  English  ritual,  to  I-  ^ 

the  defender,  who  was  sister  of  the  commanding  officer,  and  resided 
at  the  time  in  his  family.  In  contemplation  of  that  marriage,  the 
pursuer's  resignation  had  been  previously  proposed  to  the  colonel  of 
the  regiment  and  had  been  accepted.    An  antenuptial  contract  had 

(g)  In  the  case  of  iSbjiier«e(  it  wiB  decided  the   perties  hid  come,  on  tbb  clear  aad 

that  a  heathen  rtef  ro  alave,  when  brooi^lit  obvUma  principle,  not  onlj  of  the  injuitiise  of 

into  England,  owea  no  aervice  to  hia  maater,  the  contract,  but  ita  repu^ance  to  the  lawa 

11   St  Tr.  340;  30  Howeira  SL  Tr.   70;  and  inatitoiiona  of  ScoUand.    See  Caae  of 

Loffl*a  Rep.  1 ;  1  Ld.  Raym.  146 ;  2  B.  &  Slave  Gnu,  3  Haf^r*  Adm.  R.  94.  WUli&Mt9 

C.'44S ;  KnifrH  t.  WeddeHmm,  15  Jan.  1778,  t.  Brewa,  3  Bos.  &  Puil.  69. 

Mor.  Diet  Dec.  14,  545,  in  which  all  effect  (A)  Lord  Meadowbank  in  Rep.  6i 

waa  denied  to  the  relation    between    the  Pye,  4to.  p.  86.  90.  Ferg.  Rep.  357 — 

maater  and  riare  or  obligation  of  service  (t)  1  Bur|?e  on  Fo.  Law,  680.  688. 

for  lUe,  althoogli  fwrfectfy  warranted  hv  {k)  Ferg.  Rep.  168—908. 463 ;  Fms, 

the  law  of  the  Britiah  coIoDy  from  which  1  Jane,  181 6w 
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also  been  executed  in  the  Scotch  form,  relative  to  the  patrimonial 
concerns  of  the  parties,  and  for  eight  years  they  cohabited  together  as 
husband  and  wire  in  Scotland,  on  a  farm  granted  on  lease  to  the  pur- 
suer by  the  defender's  brother.  But  the  pursuer  accused  her  of  having 
there  entered  into  an  adulterous  connection  with  one  of  his  servants. 
Against  his  action  of  divorce  she  pleaded  in  defence  that  her  m&r- 
riase  having  been  celebrated  under  the  English  law,  was  indissoluble 
by  judicial  sentence.  In  this  case  it  was  established  by  evidence  that 
the  only  domicile  of  both  parties  was  in  Scotland  at  the  date  of  the 
action — indeed,  that  during  their  whole  lives,  both  had  been  citizens 
and  subjects  of  that  country.  If  the  law  of  the  defender's  real  domi- 
cile should  govern  the  decision  in  such  cases,  no  doubt  therefore  could 
exist  that  the  usual  conclusion  of  the  Scotch  action  for  divorce  a  tin- 
culo  matrimonii  must  be  sustained*  This  was  held  to  be  the  universal 
rule.  At  the  same  time,  all  the  circumsfances  relative  to  the  parti- 
^cular  contract  of  these  parties,  except  the  place  of  its  date,  and  all 
the  general  considerations  of  justice  and  expediency  on  which  the 
principles  of  international  law  were  founded,  likewise  ted  to  that 
result.  This  case  was  seriously  contested,  and  at  the  close  of  the  dis- 
cussion, when  the  court  came  to  decide,  two  of  the  judges  in  the 
primary  court  were  of  opinion  that  the  conclusions  and  allegations  of 
the  pursuer  ought  to  be  sustained  as  relevant.  The  other  two  judges 
of  the  same  court  were  of  opinion  that  this  was  an  extreme  case 
against  the  law  of  the  contract,  but  that  nevertheless  the  English  rule 
ought  to  be  preferred.  By  the  rule  of  the  court  in  case  of  equaUty, 
judgment  was  given  for  the  defender  as  follows : — *'  In  respect  it  is 
admitted,  that  their  marriage  was  regularly  solemnized  in  England, 
found,  that  neither  the  alleged  domicile  of  the  parties  in  Scotland,  nor 
the  alleged  commission  of  adultery  there  by  the  defender,  can  have 
r  *755  1  ^^^  effect  of  ♦altering  the  condition  of  the  contract 
^  ^   between  the  parties  as  indissoluble  secundtun  legem  hci 

contractus,  so  as  to  authorise  that  court  to  pronounce  sentence  of 
divorce  a  vinculo  matrimonii**  Application  was  made  to  the  court 
of  session  for  a  review  of  this  judgment,  and  it  was  remitted  to  the 
commissaries  with  instructions  **  to  alter  the  interlocutor  complained 
of,  to  sustain  the  action,  and  proceed  therein  according  to  law." 
The  judicial  proceedings  in  this  case  were  ultimately  terminated  by 
an  extrajudicial  compromise  between  the  parties. 

2.  Husband  only  a  native  of  Scotland^  Residence  in  England^  but 
Scotch  Domicile.] — The  Scotch  courts  have  jurisdiction  to  entertain 
suits  for  dissolving  marriages  where  the  husband  only  is  a  native  of 
Scotland,  although  the  parlies  should  have  latterly  resided  principally 
in  England,  but  in  fact  had  a  Scotch  domicile. 

In  the  discussion  which  took  place  in  the  house  of  lords  in  the  case 
of  Tovey  v.  Lindsay,  the  doctrine  of  the  absolute  indissolubility  of  an 
English  marriage,  except  by  act  of  parliament,  was  incidentally 
argued  on  an  appeal  against  the  decision  in  Scotland  dissolving  aii 
-English  marriage  celebrated  at  Gibraltar,  which  place  is  held  to  be 
under  the  law  ol  England.  The  opinion  of  Lord  Eldon,  C,  and  Lord 
Redesdale,  were  unfavourable  to  the  power  or  comptency  of  the 
Scotch  courts  to  pronounce  decrees  oC  dvvotce  a  vinculo  of  Engludi  ' 

Triages. 
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In  this  case  the  husband  was  born  in  Scotland  where  he  remained 
chiefly  until  he  went  with  his  regiment  to  Gibraltar  in  the  year  1781 ; 
at  that  place  he  was  married  by  the  chaplain  of  the  regiment,  accord- 
ing to  the  rites  of  the  church  of  England  to  a  native  ofEngland.  Up 
to  the  year  1792  it  was  admitted  that  respondent's  domicile  was  in 
Scotland,  in  that  year  he  removed  with  his  family  to  Durham,  for 
the  purpose,  as  stated,  of  the  education  of  his  children.  The  husband 
having  sold  out  of  the  army  in  1704,  procured  an  appointment  in  the 
commissariat  department,  in  which  he  still  remained  as  deputy  com- 
missary general.  During  this  period  he  was  occasionally  absent  on 
duty  in  various  places,  but  his  lamily  remained  at  Durham,  where  he 
joined  it  as  often  as  he  had  an  opportunity.  In  1802,  a  misunder- 
standing having  *arisen  between  him  and  his  wife,  they  r  ^^-^  , 
agreed  to  separate;  and  a  deed  of  separation  according  ^  J 

to  the  law  of  England  was  executed,  by  which  he  agreed  to  pay  to 
her  trustees  an  annuity  for  her  life,  whether  married  or  sole.  The 
husband  raised  an  action  against  the  wife  before  the  commissaries  of 
Edinburgh  for  a  divorce  on  the  ground  of  adultery,  which  was  accord- 
inly  decreed.  The  wife  contended  that  she  resided  in  England,  and 
was  separated  from  her  husband  under  an  English  deed  of  separation, 
and  that  as  the  marriage  took  place  abroad  within  the  pale  of  the 
English  law,  the  locus  contractus  was  quite  out  of  the  question.  The 
husband  insisted  that  he  was  born  and  domiciled  in  Scotland,  that  it 
was  a  Scotch  marriage,  and  that  the  deed  of  separation  was  no  bar 
to  the  suit.  Considermg  the  great  importance  of  the  question,  and 
the  very  serious  effect  that  the  decision  might  have  upon  the  civil 
relations  of  families,  and  even  upon  questions  of  property.  Lords 
Eldon  and  Redesdale  thought  the  best  step  that  could  be  then  taken 
would  be  to  desire  the  court  below  to  review  its  own  decision,  and 
the  cause  was  remitted  for  further  consideration.  The  death,  how- 
ever, of  the  husband  shortly  after  the  case  was  returned  to  the  court 
of  session,  put  an  end  to  all  further  proceedings.(0  Lord  Redesdale 
observed,  according  to  the  principles  of  the  Scotch  court  any  one 
from  any  quarter  may  go  and  establish  a  domicile  in  Scotland  and  by 
that  means,  even  in  the  face  of  a  deed  of  separation,  draw  his  wife  to 
a  Scotch  forum  and  proceed  against  her  for  an  absolute  dissolution  of 
the  marriage.  If  this  should  prevail,  any  person  had  it  in  his  power 
to  alter  the  nature  of  his  most  solemn  engagements.  The  wife  might 
say  that  such  was  not  her  contract;  and  if  this  be  not  held  a  sufficient 
answer,  the  Scotch  courts  may,  on  the  same  principle,  judge  all  other 
contracts  by  their  own  law,  as  well  as  that  of  marriage. '  It  appears 
contrary  to  justice  that  one  party  should  be  able  at  his  option  to 
dissolve  a  contract  by  a  law  different  from  that  under  which  it 
was  formed,  and  by  which  the  other  party  understood  it  to  be 
governed.(77i) 

♦In  Warrender  v.  Warrender{n)  the  principal  question  r    #^g^    , 
was,  whether  the  Scottish  Courts  have  jurisdiction   \o^  J . 

entertain  suits  for  dissolving  marriages  contracted  and  solemnized  in 

(/)  Tboey  ▼.  Undity,  1  Dow,  117 ;  Ferg.    My,  I  Dow,  140. 
Rop.  265.    See  3  Clark  6l  Finn.  565.  (n)  2  Clark  6l  Finn.  488 ;  9  flkfjiftk 

im)  Lord  Rodoadaie,  ia  Tboey  T.  Lind* 
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England,  according  to  the  law  of  England,  and  it  decided  that  accor- 
ding to  the  law  of  Scotland  those  courts  have  such  power.  The  fact! 
were  these : — Sir  George  VVarrender,  a  Scotch  baronet,  possessed  of 
large  hereditary  estates  in  Scotland,  born  and  educated  in  that  couo* 
try,  and  having  there  his  capital  mansion,  where  he  resided  the  greater 
part  of  the  year,  except  wnen  he  held  office  or  was  attending  bit 
parlinnentary  duties  in  England,  intermarried  in  London,  in  1810, 
with  the  daughter  of  the  Viscount  Falmouth,  Anne  Boscawen,  who 
was  born  and  educated  in  England,  and  never  had  been  in  Scotland 

Erevious  to  the  marriage.     After  that  event  she  was  twice  there  with 
er  husband,  but  subsequently  he  resided  for  the  most  part  in  London, 
«  to  discharge  the  duties  of  Lord  of  the  Admiralty  and  Commissioner 
of  East  India  Affairs,  offices  which  he  held  from  1812  to  1819  inclu- 
sive.   In  the  latter  year,  at  the  end  of  much  domestic  dissentions,  a 
separation  was  determined  upon,  and  an  agreement  executed  by  the 

Earties ;  in  which,  after  setting  forth,  by  way  of  recital  only,  their 
aving  agreed  to  live  separate,  Sir  George  bound  himself  to  allow 
Dame  Anne  Warrender  a  certain  annuity;  and  it  was  further  agreed 
that  the  agreement  should  only  be  rescinded  by  common  consent,  and 
in  a  certain  specified  manner.  In  1834,  after  the  parties  had  lived 
separate  for  fifteen  years.  Sir  George's  residence  oeing  during  the 
latter  part  of  the  time  almost  constantly  on  his  Scotch  estates,  and 
Lady  Warrender's  varying  from  one  country  to  another,  a  few  months 
in  England,  generally  in  France,  and  occasionally  in  Italy,  Sir 
George  brought  his  suit  in  the  Court  of  Session,  (exercising  under  the 
Stat.  11  Geo.  4  and  1  Will..4,  c.  69,  s.  33,  the  consistorial  jurisdiction 
formerly  vested  in  the  Commissaries)  for  divorce  by  reason  of  adul- 
tery alleged  to  have  been  committed  by  his  wife.  The  basis  of  the 
whole  case  was,  that  Sir  George  Warrender  nad  been  a  domiciled 
r  ^^^g  -I  resident  in  Scotland  during  the  whole  period,  from  his 
^  -'  ^marriage  up  to  the  commencement  of  the  suit,  and  to  the 

time  of  the  decision.  It  followed  therefore  that  Lady  Warrender 
became  as  his  wife  similarly  domiciled  in  Scotland ;  for  the  principle 
of  the  law  of  both  countries  equally  recognizes  the  domicile  of  the 
husband  as  that  of  the  wife,  no  point  of  law  being  more  clearly 
established.  The  marriage  in  thi§  case,  contracted  in  England 
between  a  man  Scotch  by  domicile  and  birth,  and  a  woman  about  to 
become  Scotch  by  the  execution  of  the  contract,  was  considered  not 
as  an  English  marriage,  and  if  not  wholly  a  Scotch  contract,  at  the 
least  a  contract  partaking  as  much  of  the  Scotch,  as  the  English. 
Lord  Brougham  observed,  "  In  personal  contracts  much  depends  upon 
the  parties  having  regard  to  the  country  where  it  is  to  be  acted  unaer. 
and  to  receive  its  execution ;  upon  their  making  the  contract,  with  a 
view  to  its  execution  in  that  country.  The  marriage  contract  is 
emphatically  one  which  parties  make  with  an  immediate  view  to  the 
usual  place  of  their  residence.  An  Englishman  marrying  in  Turkey 
contracts  a  marriage  of  an  English  kind,  that  is,  excluding  plurality 
of  wives,  because  he  is  an  Englishman  and  only  residing  in  Turkey, 
and  under  the  Mahometan  law  accidentally  and  temporarilv,  and 
because  he  marries  with  a  view  of  being  a  married  man  and  having 
^  ^ife  in  England,  and  for  English  purposes ;  consequently  the  inci- 
te and  effects,  nay,  even  \he  vet^  u^vmx^  ^\id  essieace  (to  use  the 
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anguagepf  the  appellanCs  argument)  must  be  ascertained  by  theEnglish 
md  not  by  the  Turkish  law.  So  of  an  Englishman  marrying  in 
Prussia,  where  incompatible  tempers,  that  is  disagreement,  may 
iiasolve  the  contract ;  as  he  marries  with  a  view  to  English  domicile, 
)ia  contract  will  be  judged  by  English  law,  and  he  cannot  apply  for 
I  divorce  here,  upon  the  ground  of  incompatible  tempers.  In  like 
Banner  a  domiciled  Scotchman  may  be  said  to  contract  not  an 
Boglish  but  a  Scotch  marriage,  though  the  consent  wherein  it 
consists  may  be  testified  by  Endish  solemnities.  The  Scotch  parties, 
ooking  to  the  residence  and  rights  in  Scotland,  may  be  held  to  regard 
be  nature  and  incidents  and  consequences  of  ttie  contract,  according 
o  the  law  of  that  country,  their  home :  a  connection  formed  for 
X)habitation,  for  mutual  comfort,  protection  ♦and  endear-  r  ^^^g  -i 
nent,  appears  to  be  a  contract  having  a  most  peculiar  *■  •* 

•eference  to  the  contemplated  residence  of  the  wedded  pair;  the 
lome  where  they  are  to  fulfil  their  mutual  promises,  and  perform  those 
luties  which  were  the  objects  of  the  union  ;  in  a  word,  their  domicile ; 
he  place  so  beautifully  described  by  the  civilian: — *  Domicilii  quoque 
niuilu  conveniri  quisque  potest,  in  eo  scilicet  locOt  in  quo  larein,  ri" 
tainque  acfortunarum  suarum  summam  constituit,  unde  rursus  non  sit 
liscessurus,  si  nihil  avocet,  uv deque  cum  projectus  est,  peregrin ari 
4delur,\o)  It  certainly  may  be  well  urged,  both  with  a  view  to  the 
l^neral  question  of  lex  loci  and  especially  in  answering  the  argument 
f  the  alleged  essential  quality  of  indissolubility,  that  the  parties  to  a 
uDDtract  like  this  must  be  held  emphatically  to  enter  into  it  with  a 
eference  to  their  own  domicile  and  its  laws;  that  the  contract 
issumes,  as  it  were,  a  local  aspect ;  but  that  at  any  rate,  if  we  infer 
he  natiire  of  any  mutual  obligation  from  the  presumed  intentions  of 
be  parties,  and  if  we  presume  those  intentions,  from  supposing  that 
he  parties  had  a  particular  system  of  laws  in  their  view  (the  only 
Qundation  of  the  argument  for  the  appellant),  there  is  fully  more 
eason  to  suppose  they  had  the  law  of  their  own  home  in  their  view, 
Inhere  they  proposed  to  live,  than  the  law  of  the  stranger,  under 
irhich  they  happened  for  the  moment  to  be."(p)  It  was  decided 
herefore  in  this  case  that  the  Scotch  courts  have  jurisdiction  to  enter- 
ain  suits  for  dissolving  marriages  contracted  and  solemnized  in 
Sngland  according  to  the  law  of  England,  when  the  husband's  domi- 
cile is  in  Scotland. 

3.  Scotch  Courts  have  Jurisdiction  without  Reference  to  the  Parties* 
\ative  Country,  their  Place  of  Residence,  or  of  Marriage,"] — The 
k>urts  in  Scotland  have  been  used  from  a  remote  period  to  pronounce 
entences  of  divorce  for  adultery,  without  reference  to  the  country 
Fhere  the  marriage  was  contracted.  Lord  Brougham  was  of  opin- 
Dn  that  the  current  of  judicial  authority,  and  still  more  the  uniform 
>raclice  of  the  Scotch  Courts,  unquestioned  pver  since  the  Reforma- 
ion,  established  clearly  the  proposition  in  its  largest  sense,  that  the 
Scotch  Courts  have  jurisdiction  to  divorce  where  a  r  %pvqq  t 
^rmal  domicile  has  been  acquired  by  a  temporary  resi-  »■  •" 

jduce,  without  regard  to  the  native  country  of  the  parties,  the  place 
f  their  ordinary  residence,  or  the  country  where  the  marriage  may 

(i)  VooL  ad  Pand.  lib.  5,  tit  I,  i.  93.  {f)  ^  CIolxVl  &l  YVcou^AV-^'V. 
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have  been  had.(9)  In  Gordon  v.  Englegraaf/r)  iD  1699/ihe  marriage 
was  contracted  in  Holland,  between  a  Scotchman  and  a  native  of 
Amsterdam.  All  that  was  in  proof  was  the  fact  of  adultery  commit- 
ted by  her  in  Holland,  and  the  Scotch  Court  pronounced  a  decree  of 
divorce  at  the  suit  of  the  husband.  In  Graham  v.  Wilkinson,{t)  in 
172G,  the  parties  were  married  in  Ireland ;  the  husband  a  Scotchman; 
and  the  wife  an  Irishwoman.  A  suit  for  divorce,  on  the  head  of 
adultery,  was  instituted  by  the  husband  in  Scotland,  and  a  decree 
was  pronounced.  In  1731  happened  the  case  of  ScoUv.Boutcher^U) 
the  marriage  was  had  in  England  with  an  Englishwoman,  and  the 
adultery  was  alleged  to  have  been  committed  in  England.  The  hus- 
band,  a  Scotchman,  instituted  a  suit  in  the  Consistorial  Court  of 
Edinburgh,  and,  on  proof  of  her  guilt,  obtained  in  her  absence  a 
decree  of  divorce  a  vinculo  matrimonii.  In  Urquhart  v.  Flnchtr\i) 
a  Scotchman  in  the  army  married  at  Boston,  in  New  England,  a 
native  of  that  place;  they  cohabited  there  and  afterwards  at  Ilalifax, 
and  lastly  in  London.  The  husband  finding  proofs  of  adultery  com- 
mitted by  the  wife  in  all  those  places,  brought  his  action  for  divorce 
in  Scotland,  and  obtained  a  decree  accordingly.  In  none  of  these 
cases  was  the  objection  made  that  the  court  in  Scotland  had  not 
jurisdiction,  because  the  mairiage  was  solemnized  or  the  adultery 
committed  abroad.  No  doubt  was  entertained  of  the  jurisdiction 
upon  proof  of  the  adultery  until  the  year  1780,  in  a  case(jr)in  which 
the  parties  were  married  in  England,  and  in  which  the  question  of 
domicile  was  the  only  point  contested.  The  Consistorial  Court  pro- 
ceeded to  entertain  the  action,  brought  by  the  wife  in  the  absence  of 
r  •TGI  1  ^^^  husband,  who  was  cited  edictally,  but  on  his  ^appear- 
^  -'  ance,  and  appeal  to  the  Court  of  Sessions,  the  action  was 

ordered  to  be  dismissed,  on  the  ground  that  the  parties  were  not 
domiciled  in  Scotland.  '  In  another  case  in  1794  there  was  an  English 
marriage  according  to  the  English  law  and  ritual ;  sentence  of  divorce 
a  vinculo  was  nevertheless  pronounced  by  the  Scotch  Courts  on  proof 
of  adultery.(y) 

4.  When  England  is  both  the  Place  of  the  Contract  and  the  Perma- 
nent Domicile  of  the  Parties  at  the  date  of  the  Mction."] — We  now  pro- 
ceed to  the  question  whether  a  divorce  a  vinculo  should  be  granted, 
in  conformity  to  the  law  of  the  Scottish  jurisdiction,  although  the 
parties  are  English  and  have  been  married  in  England,  and  retain 
their  real  domicile  in  that  country  at  the  date  of  the  action,  upon  the 
ground  that  the  defender  has  been  cited  and  convened  in  Scotland  for 
adultery  committed  there ;  or,  in  other  words,  ought  the  rule  of  the 
law  of  England  or  tKat  of  the  municipal  law  of  Scotland  to  be  adopted 
in  such  circumstances  as  the  ground  of  determination  ?  In  Duntze 
or  Levett  v.  Levett{z)  the  parties  were  English.    The  defender  did  not 

(7)  Warrender  v.  Warrtnder,  9    CJ.  &.  .  (u)  Fac.  Coll.  85  Jan.  1787 ;  Ferf .  Rep. 

Finn.  556.  259. 

(r)  Fao.  CoU.  9  June,  1699 ;  Ferg.  Rep.  (x)  Bran$dtm  v.  Dunkp^Y^o,  ColL  9  Feb^ 

251.  1789;  Ferg. Rep.  259. 

(«)  Fac. Coll.  16  Dec.  1726;  Ferg.  Rep.        (y)  7%e  DvcAeit^/AmdllMiV.  TUthdiB 

252.  ^  H^miUom,  Fao.  CoU.  7  Feb.  1704;  Feif, 
(0  Fac  Coll  6  Mar.  1731 ;  Fere*  ^?*    k«^  ^60.    See  9  Cfaurk  Sl  FIiw.  564—^^66. 

MS2.  W^w%-"^      "^ 
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enter  appearance,  and  the  commissaries  appointed  the  pursuer  (2nd 
Dec.  1814)  to  give  in  an  articulate  condescendence  of  the  facts  she 
averred  relative  to  the  contract  of  marriage  betwixt  the  parties  and 
the  defender's  domicile  in  Scotland.  As  to  the  first  of  these  points  of 
fact,  she  stated  in  her  condescendence,  "That  the  parties  were  regu- 
larly married  on  the  28th  July,  1802,  in  the  parish  of  St  Marylebone, 
in  the  county  of  Middlesex,  according  to  the  forms  adopted  in  the 
church  of  England,  &c.  2ndly,  That  the  parties  continued  to  cohabit 
together  till  the  month  of  October,  1810.  At  that  time  the  pursuer's 
husband,  Mr.  Levett,  deserted  his  house  at  Greenwich,  where  he  had 
been  residing  with  the  pursuer,  and  went  to  London,  &c. ;  and  he 
took  up  his  residence  in  the  Temple  Coffee-house,  and  continued  to 
live  there  for  about  fourteen  months."  As  to  the  second,  she  alleged, 
that  the  defender,  in  February,  1813,  came  to  Scotland  and  had  con* 
tinned  in  that  country  ever  since.  *He  resided  in  the  r  ^^^^  i 
town  of  Dunse,  in  Berwickshire,  from  the  beginning  of  •■  J 

March  till  August,  18ia  He  then  removed  to  Coldstream  in  the 
same  county,  where  he  continued  till  July  1814.  He  then  removed  to 
the  city  of  Edinburgh,  where  he  has  since  resided.  From  the  time 
defender  came  to  Scotland,  he  cohabited  with  a  woman  named  Eliz* 
abeth  Osborn,  whom  he  described  to  the  public  as  his  wife,  and  he 
still  continued  to  cohabit  with  her  and  to  give  her  that  untrue  desig- 
nation. Since  the  month  of  February,  1813,  the  defender  has  had  no 
lodging  or  dwelling-house  of  any  kind  or  description  whatever,  or 
place  of  business,  in  England,  and  no  one  circumstance  indicates  an 
intention  on  his  part  to  return  thither,  &c.  Upon  consideration  of 
this  pleading  ex  parte,  two  of  the  four  judges  were  of  opinion  that  the 
action  ought  to  be  dismissed,  not  only  because  the  marriage  had  been 
celebrated  in  England,  but  because  the  parties  had  their  real  domicile 
in  that  country,  and,  therefore,  in  every  view,  the  law  of  England 
should  be  adopted  as  the  rule  of  decision.  The  primary  court  after- 
wards, by  the  direction  of  the  superior  court,  proceeded  in  the  action 
of  divorce,  in  the  same  manner  as  if  it  had  been  maintained  between 
parties  who  were  citizens  of  Scotland. 

In  Kibblewhite  or  Rowland  v.  Rowland,{a)  which  was  an  action  of 
divorce,  the  defender  made  no  appearance.  The  pursuer,  in  obedience 
to  an  order  upon  her  to  condescend,  explicitly  stated,  that  both  of 
ihem  were  citizens  of  London,  where  they  had  been  married  in  the 
year  1807,  and  where  they  had  cohabited,  her  husband  following  the 
profession  of  an  attorney  in  that  city.  But  in  the  month  of  August, 
1814,  he  had,  according  to  her  allegation,  departed  upon  a  jaunt  To 
the  English  lakes.  Afterwards  he  had  proceeded  to  Edinburgh, 
whence  he  wro^e  to  a  female  in  Liondon,  whom  the  pursuer  named, 
with  directions  to  come  to  him ;  and  this  person  having  complied 
'with  his  request,  it  was  further  asserted,  that  they  had  lived  together 
in  adultery  in  Scotland,  till  the  summons  was  served  upon  him  per- 
sonally at  the  hotel  in  which  he  lodged,  on  the  5th  October,  1814. 
It  was  only  added,  that  the  defender,  so  soon  as  he  received  this  cita- 
tion, returned  to  ♦England.  Thus  there  was  no  reason  r  ^^g„  ^ 
to  presume  that  either  of  the  parties  had  any  connection  ^  ^ 

(a)  Ferg.  Rep.5K^&— U^. 
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with  Scotland,  except  the  defender's  visit  for  a  period  not  exceeding 
six  or  seven  weeks,  during  an  autumn  vacation,  in  the  course  of  which 
lime  the  ground  for  the  action  of  divorce  had  been  laid  and  commu- 
nicated to  his  wife,  so  that  she  was  enabled  to  convene  him  in  the 
Consistorial  Court  of  Scotland,  before  the  approach  of  the  term 
required  his  presence  again  in  London.  The  judges  of  the  primary 
court  were  unanimously  of  opinion  in  respect  that  the  marriage  of  the 
parties  was  indissoluble  by  judicial  sentence  according  to  the  law  of 
England,  which  was  both  the  locus  contractus  and  the  country  in 
which  the  parties  had  always,  their  real  domicile;  refused  to  sustain 
the  conclusion  of  the  action  as  laid  for  divorce  a  vinculo  matrimonii^ 
but  in  respect  there  is  no  rule  of  the  law  of  Scotland  which  prohibits 
the  commissaries  from  granting  divorce  a  mensa  et  thoro  and  for 
separate  aliment  for  the  pursuer,  on  the  grounds  alleged  in  her  libel, 
while  a  decree  as  qualified  would  correspond  with  the  principles 
of  international  law,  appointed  the  pursuer  to  stale  whether  she  would 
restrict  the  conclusions  of  her  libel,  to  that  inferior  remedy.  The 
superior  court  remitted  the  case  to  the  commissaries,  with  instructions 
to  alter  their  interlocutor  and  to  proceed  in  the  divorce  according  to 
the  rules  of  law.  Proof  of  the  husband's  adultery  was  allowed,  and 
the  action  afterwards  proceeded  in  the  common  form. 

In  a  more  recent  suit  by  the  wife  for  a  divorce,  both  the  parties 
were  English  and  had  married  in  England,  where  they  resided  till 
March,  1831.  The  husband  returned  to  England  at  the  end  of  July, 
after  a  residence  in  Edinburgh  of  five  months.  In  June,  1831,  the 
wife  brought  her  action  of  divorce,  founded  on  acts  of  adultery  com- 
mitted in  Scotland.  The  Court  of  the  Second  Division  declared  their 
unanimous  opinion  that  the  divorce  was  grantable,  and  that  proof  of 
the  defendant's  intention  permanently  to  reside  in  Scotland  was  not 
necessary.(6) 

5.  Marriage  in  Scotland  between  Irish  Parties  always  having  their 
r  ♦764  1  ^^^  Domicile  in  Ireland.] — The  next  question  *is,  whether 
■-  ^  the  circumstance  that  Scotland  has  been  the  place  of  cele- 

bration will  authorise  the  dissolution,  by  judicial  sentence,  of  a  mar- 
riage  between  Irish  parties,  who  have  always  had  their  real  domicile 
in  Ireland. 

In  Butler  or  Forbes  v.  Forbes(c)  both  parlies  were  confessedly  Irish; 
but  the  marriage  had  been  celebrated  at  Port  Patrick  in  Scotland, 
and  was  of  the  same  description  in  all  respects  with  the  marriage  of 
English  parties  at  Gretna  Green,  excepting  that  it  was  solemnised 
regularly  by  the  clergyman  of  the  parish.  They  had  immediately 
afterwards  returned  to  their  native  country,  and  had  lived  there 
during  the  whole  period  of  their  cohabitation.  According  to  the 
allegations  of  the  pursuer,  the  defender  had  afterwards  come  to  Scot- 
land, and  had  resided  there  without  any  establishment  or  fixed  abode, 
from  December,  1813,  to  the  14th  March,  1814,  when  he  was  per- 
sonally cited  at  Edinburgh,  and,  during  this  residence,  had  committed 
adultery  in  Scotland.  On  these  grounds  she  insisted  for  a  divorce  a 
vinculo  matrimoniu    The  defender  gave  no  opposition  to  the  actioOt 


(6)  ClJaker  v. ,  Far.  CoU.  510  r^Vi,       V«^^  l^w^A^Vl.F^t^.R.  309. 285. 

18^4;  10  ShtLW,  D.  &  a  4i)8. 
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^Itboogh  at  an  early  stage  of  the  process  he  made  appearance,  which 
he  afterwards  withdrew.  The  judgment  of  the  commissaries  was, 
that  the  circumstances  alleged  by  the  pursuer  were  insufficient,  if 
proved,  to  entitle  the  court  to  hold  that  the  defender  had  changed  his 
original  domicile  of  Ireland,  where  he  was  subject  to  the  Enghsh  law, 
so  as  at  the  date  of  this  action  to  have  acquired  a  real  and  true 
domicile  in  Scotland,"  his  residence  in  which,  for  the  period  alleged, 
might  even  have  been  adopted  for  the  purpose  of  founding  this  action : 
found,  that  transient  or  temporary  residence  of  a  foreigner,  and  cita- 
tion within  Scotland,  although  sufficient  to  convene  him  as  a  defender, 
and  to  found  jurisdiction,  do  not,  according  to  the  principles  of  inter- 
national law,  warrant  the  Scotch  court  to  apply  its  own  law  as  the 
rule  of  decision  in  a  question  affecting  status^  so  as  to  entertain  a 
conclusion  for  dissolving  his  marriage  by  sentence  of  divorce,  in  oppo- 
sition to  the  law  of  his  proper  domicile: — found,  that  the  right  of 
divorce  is  a  matter  of  municipal  regulation,  and  to  be  carefully  dis- 
tinguished from  those  qualities  *of  marriage  which  are  r  ^^g-  •• 
essential  to  the  relation  itself,  as  a  conivaci  juris  gentium:  ^  *      ^ 

— found,  that  all  municipal  regulations  regarding  marriage,  while  they 
cannot  in  any  way  be  controlled  by  the  will  of  parties,  are  not  in 
their  nature  indelible,  but  may  be  affected  by  every  change  in  the 
real  and  true  domicile : — farther,  found,  that  the  alleged  commission 
of  adultery  within  Scotland  does  not  warrant  the  court  to  apply  its 
own  law,  with  regard  to  conclusions  of  divorce  against  a  foreigner; 
because,  in  consistorial  cases,  acts  of  adultery  are  founded  upon  by 
the  pursuer  merely  for  his  private  redress  ad  cimletn  tffeciwnt  and  in 
these  cases,  the  locus  delicti  is  of  no  importance,  although  in  criminal 
cases,  where  the  offence  is  prosecuted  ad  vindictam  jtublicam^  the 
locus  delicti  is  an  essential  circumstance;  therefore  assoilzie  the 
defender  from  the  conclusions  of  the  libel  and  decern.  The  Court  of 
Review  remitted  the  case  to  the  commissaries,  directing  them  to  alter 
their  former  interlocutor,  to  allow  the  pursuer  to  prove  that  the  defender 
was  domiciled  and  resident  in  Scotland  when  the  action  was  raised. 
A  divorce  was  ultimately  decreed. 

A  husband,  who  had  deserted  his  wife  in  England,  and  without  her 
knowledge  went  to  Scoilaud,  and  after  bein^  forty  days  there,  raised 
an  action  of  divorce  against  her;  and  gave  her  no  other  notice  thau 
the  usual  edictal  citation,  and  both  parties  were  natives  of  Ireland, 
and  never  in  Scotland  except  for  a  single  day,  when  they  were  mar- 
ried ;  it  was  held  that  a  decree  was  inefrectual.({/) 

The  case  of  English  parties  going  to  Scotland  for  the  sole  purpose 
of  being  married,  and  immed^iately  thereafter  returning  to  England, 
has  been  regarded  as  really  and  truly  the  same  with  a  proper  Eng- 
lish marriage;  the  only  point  of  difference,  viz.  the  marriage  actually 
taking  place  in  Scotland,  bein^,  indeed,  an  additional  circumstance 
in  favour  of  the  Scotch  jurisdiction.  The  jurisdiction  of  the  com- 
missaries was  sustained  in  a  process  of  divorce  for  adultery,  the  sum- 
mons having  been  executed  against  the  defender  personally  when 
resident  with  his  regiment  quartered  in  Scotland,  alihough  the  mar- 

{d)  B'ake  ▼.  Blaie,  4  Sliftw  &  Dunl.  795. 
SMPTEMBSfa,  18  IL 2P 
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r    *766    1  ^'^S®  ^^^  been  irregurarly  celebrated  at  Gretna  Green, 
^  J  *ihe  parties  were  English,  and  had  lived  together  only  in 

England,  and  the  crime  was  committed  ihere.(e) 

6.  fVith  respect  to  the  residence  necessary  to  give  the  Scotch  courts 
Jurisdiction,] — Even  where  both  the  parties  to  the  English  marriage 
are  themselves  natives  of  England,  and  have  no  view  whatever  to 
change  either  their  domicile  or  the  law  under  which  they  niarried, 
yet  still  the  Scotch  courts  are  competent  to  dissolve  such  a  marriage, 
and  they  will  accordingly  sustain  process  of  divorce  to  that  eflect, 
provided  merely  that  such  a  domicile  has  been  acquired  in  Scotland 
by  the  defender  as  would  be  sufficient  to  found  ordinary  civil  juris- 
diction, viz.  by  simple  residence  for  forty  days.(/)  In  Uttcrton  or 
Tewsh  V.  Tcwsh(g)  the  defender  was  cited  in  Scotland  by  a  personal 
service  of  a  summgns,  in  which  the  pursuer  stated  that  the  parties 
had  been  married  in  England  in  1790,  and  had  cohabited  there  till 
the  beginning  of  1806,  but  alleged  that  he  had  then  deserted  her 
society,  and  had  afterwards  lived  in  adultery  with  different  women 
both  in  England  and  Scotland.  The  husband  submitted  the  question 
of  jurisdiction  to  the  court,  and  the  pursuer  was  directed  to  state  the 
grounds  on  which  the  suit  could  be  maintained.  In  her  answer  the 
pursuer  stated  that  the  defender  was  resident  in  Scotland  for  more 
than  forty  days  before  the  action  was  raised — that  several  of  the  acts 
of  adultery  charged  in  the  libel  were  committed  in  Scotland — and 
that  he  was  personally  cited  there — had  appeared  and  put  in  defence. 
The  judgment  of  the  court  was  in  respect  the  pursuer  and  defender 
are  English,  and  never  cohabited  as  husband  and  wife  in  Scotland, 
«nd  that  there  are  no  sufficient  circumstances  stated  to  prove  or 
render  it  presumable  that  the  defender  has  taken  up  a  fixed  and 
permanent  residence  in  Scotland,  found  that  the  court  has  no  juris- 
diction, and  dismissed  the  action.  This  interlocutor  having  been 
brought  under  the  review  of  the  superior  court  was  reversed,  and 
the  cause  remitted  to  the  commissaries  with  directions  to  sustain 
their  jurisdiction,  and  the  allegations  of  the  pursuer  having  been  sat- 
f  *7C7  1  'sfactorily  *established,  decree  of  divorce  a  vinculo  mat- 
«■  J  rimonii  was  given  in  the  common  form. 

An  action  is  competent  before  the  court  of  session  for  dissolving  a 
marriage  contracted  in  England  by  English  parties,  on  the  ground  of 
adultery  committed  in  Scotland,  where  the  parties  have  resided 
upwards  of  forty  days  before  the  action  is  instituted,  and  where  the 
defender  was  personally  cited.(A)  The  same  seems  to  have  been 
decided  where  the  defender  without  even  acquiring  a  domicile  had 
merely^ prorogated  the  jurisdiction  of  the  commissaries.(t) 

Lord  Brougham  observed,(A)  **  That  Englishmen  temporarily 
residing  in  Scotland  have  been  in  use  to  sue  for  divorces  from  mar- 
riages contracted  in  England  ever  since  the  intercourse  of  the  two 


(e)  Wt/ehe  y.  Blount,  Diet.  Forum  compe-  Ferg-.  Rep.  168  ;  Duntxe  v.  Lev*U^  ib.  €8; 
tens,  App.  No.  2,  p.  2 ;  Ferg.  R.  21il ;  Forbes,  Butler  v.  ForhfM,  ib.  209  ;  Gordon  v.  Pyc, 
~  June,  1818,  Fac.  Coll.  ib.  M57  ;  and  Sugden  v.  Lollry,  ib.  269. 

;  Sec  Forpr.  469.  (t)  Murray  v.  Ltndley,  Diet.  Forum  com-. 

*  FcrfT.  Rep.  23.  ^U:u»,  A99.  No.  5,  p.  11 . 

Oldaker  or  Goldney  ▼.  Her  Htisband,        Ot^J^'^tttrndw  >».  YijHrT«iul«c>  SL^CWrk  Sl 
ColL  278;  EdnwMt^'^  v.  I.iiekk«rt,   ¥|»xi,a5a^M^-       -     v 
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countries  became  constant  by  the  union,  first  of  the  crowns  and  then 
of  the  kingdoms,  is  a  fact  of  much  importance,  and  it  is  not  disputed. 
The  importance  of  it  is  this — that  the  courts  administering  the  law  of 
divorce  have,  with  a  full  knowledge  that  they  were  dissolving  English 
marriages,  never  inquired  further  than  was  necessary  for  ascertaining 
that  the  pursuers  and  defenders  had  acquired  a  domicile  in  Scot- 
land, and  then  exercised  the  jurisdiction  without  scruple  and  without 
anv  hesitation." 

It  seems  to  have  been  the  course  of  decision  in  Scotland  up  to  the 
present  time  to  consider  that  the  Scotch  courts  have  a  right  to  enter- 
lain  jurisdiction  with  respect  to  marriages  had  in  England  after  the 
parties  had  been  resident  for  a  certain  period  in  Scotland,  though  that 
period  had  been  infinitely  loo  short  to  constitute  what  can  be  called 
a  legal  domicile,  and  that  these  courts  have  preceded  in  such  cases 
to  divorce  a  vinculo.  At  one  time  the  Commissary  Court  in  Scotland 
was  much  inclined  in  such  cases  to  modify  that  remedy  by  substitut- 
ing for  the  divorce  a  vinculo  separation  a  mensa  et  ihoro,  but  the 
Court  of  Session,  the  court  of  appeal,  overruled  the  decisions  of  the 
Commissary  Court,  refusing  the  divorce  a  *vinculo,  and  r  ^^^^^  ^ 
directed  that   court   to  proceed  in  the   accustomed  and  ^  J 

ordinary  way.  None  of  these  cases  however,  it  is  believed,  have 
received  the  sanction  of  the  house  of  lords.(/)  The  proceeding  for  a 
divorce  in  England  is  a  bar  to  a  similar  proceeding  at  the  same  time 
in  the  courts  of  Scotland. 

A  marriage  was  contracted  in  England  between  parties  who  were 
English  by  birth  and  domicile,  the  husband  afterwards  went  to  Scot- 
land, and  having  resided  there  for  upwards  of  forty  days,  raised  an 
action  of  divorce,  alleging  his  wife  to  have  committed  acts  of  adul- 
tery in  England ;  the  action  was  executed  against  the  defender  both 
at  the  pursuer's  residence  in  Scotland  and  also  edictally;  no  appear- 
ance was  made  for  her;  during  the  proceedings,  the  pursuer  obtained 
a  decree  in  the  Consistory  Court  of  England,  '*  divorcing  and  sepa- 
rating the  parties  from  bed,  board,  and  mutual  cohabitation ;  it  was 
held  that  it  was  not  competent  to  the  husband  to  proceed  with  the 
action  in  the  Scotch  court.  The  date  of  the  commencement  of  the 
proceedings  in  England  was  not  stated.  It  was  said  that  if  it  was 
prior  to  the  institution  of  the  suit  in  Scotland,  it  was  lis  alibi  pendens^ 
and  should  have  prevented  the  action  from  being  entertained.  But 
however  that  might  be,  the  judges  were  of  opinion,  that  the  decree 
obtained  in  England,  before  any  sentence  had  been  pronounced  in  the 
courts  of  Scotland,  excluded  the  pursuer  from  all  right  to  insist  in 
those  courts ;  and  in  fact  left  him  no  further  ground  of^action,  in  respect 
of  the  alleged  adultery  of  the  defender.  For  the  pursuer  having 
already  obtained  all  the  reparation  aflTorded  by  the  law  of  his  own 
country,  could  not  afterwards  insist  for  any  additional,  reparation 
from  the  law  of  another  country,  though  he  might  have  qualified  him- 
self by  forty  days'  residence  to  sue  in  its  courts.(p) 

In  Pierie  v,  Lunan,{m)  at  the  date  of  the  action,  and  many  years 
before,  the  parties  had  their  only  domicile  in  London,  where  they 

'   (0  CtotMw  T.  BtxUy,  3   Utgg.  EccL    B.  &  M.  ^  m.  \^a&— \^S^^  €ii«j^%\^ 
(f)  ABmm  w.  CaOey  or  AOisim,  1  DanL        (jm)  B  Mix.  VI^^T^«ciL*^a^'3l^« 
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permanently  resided,  but  both  were  natives  of  Scotland  and  had  mar- 
ried there,  and  cohabited  there  for  a  considerable  time  previous  to 
their  settlement  in  London,  afterwards  lollowinj?  the  trade  of  a  book- 
binder, and  cohabiting  with  his  wife  for  a  number  of  years.  Lunaa 
formed  a  connection  with  another  woman,  and  pretending  that  he 
was  a  single  person,  had  the  ceremony  of  marriage  performed  with 
the  woman  in  the  parish  of  St.  Luke,  Chelsea,  and  afterwards  cohab- 
ited with  her.  On  these  grounds  the  pursuer  sued  the  defender  before 
the  commissaries  of  Edinburgh  for  a  divorce,  and  her  summons 
being  served  edictally  against  liim  as  forth  of  the  kingdom,  an  appli- 
cation was  made  by  petition  for  a  commission  to  take  the  party's 
oath  of  calumny  in  London.  The  action  was  dismissed  as  incompe- 
tent, because  the  domicile  of  both  parties  was  in  London,  and  the 
fact  founded  on  the  libel,  as  inferring  the  defender's  guilt  of  adultery, 
was  stated  to  have  happened  there.  On  appeal,  the  cause  was  remit- 
ted, with  instructions  to  sustain  the  action,  and  proceed  in  the  cause; 
accordingly  the  pursuer's  oath  of  calumny  and  afterwards  a  proof 
were  taken  at  London  upon  two  several  commissions,  and  the  guilt 
of  the  defender  being  fully  established,  decree  of  divorce  was  pro- 
nounced in  the  common  foi^m. 

In  French  v.  Pilcher{n)  the  pursuer  was  a  native  of  Scotland,  and 
resident  there  at  the  date  of  the  action.  The  defender  was  an  £og- 
glishwoman,  who  had  eloped  with  him,  and  whom  he  had  marri^ 
at  Gretna  Green.  Afterwards  they  had  cohabited  together  as  hus- 
band and  wife  in  Scotland  and  at  the  stations  of  his  regiment  in 
England  and  in  India.  But  the  defender,  having  fallen  into  bad  health 
when  abroad,  left  her  husband  upon  duty  in  India,  and  returned  to 
Britain,  where  she  was  guilty  of  adultery,  while  in  Scotland  on  a 

*769  1  ^'^'^  *^^  ^'^  relations,  and  afterwards  at  her  residence  in 
-I  London.  She  was  personally  served  with  a  copy  of  the 
summons  at  her  house  in  London ;  but  she  got  no  regular  citation, 
and  made  no  appearance.  The  action  was  dismissed,  because  the 
defender  was  not  cited  within  Scotland,  nor  in  any  shape  amenable 
to  the  courts  of  that  country.  In  a  bill  of  advocation  the  pursuer 
pleaded,  that  Scotland  was  the  place  of  the  contract  and  also  of  bis 
domicile,  and  consequently  by  construction  of  law  was  his  wife's 
domicile.  The  cause  was  remitted  to  the  commissaries  with  instruc- 
tions to  sustain  their  jurisdiction.  It  was  observed  that  Lunan*$  ca^e 
was  decisive  of  this,  which  is  even  more  favourable  for  the  pursuer 
from  his  domicile  being  in  Scotland,  from  which  that  of  his  wife  can- 
not be  separated. 

An  action  of  divorce  in  absence  and  proceeding  on  an  edictal  cita- 
tation  was  sustained  at  the  instance  of  the  wife  against  her  husbandf 
who,  as  alleged  by  her,  had  deserted  her  several  years  before,  and 
gone  abroad  without  informing  her  of  his  place  of  residence,  both 
parties  being  natives  of,  and  having  been  domiciled  in,  Scotlandy 
where  the  marriage  had  been  contracted,  and  the  acts  of  adultery 
committed,  on  winch  the  action  was  founded.(o) 

(n)  13  June,  1800,  Ferg.  R.  262.  Dunl.  B.  Sl  M.  927,  in  which  it  was  held 

(a)  Buchanan  or  Downit  v.  I>oiimie,\^    >X\^^  v\\«  ^<^^«w^t  vi«a  not  a  ScotchoMa  but 
OunI,  B.  Sl  »L  82;  eeo  W^lie  \.  Lotje,  \^    %ii¥lu^^Mftas»xu 
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A  Scotchman  domiciled  in  Scotland  was  married  in  England  to  an 
Eofflishwoman,  and  by  marriage  contract  secured  to  her  a  jointure 
on  his  Scotch  estates ;  they  went  to  Scotland  after  their  marriage, 
and  resided  there  a  short  time,  when  they  returned  to  England.  They 
aflerwards  agreed  to  a  separation,  and  articles  of  agreement  were 
executed,  by  which  the  husband  secured  a  separate  maintenance  to 
the  wife  during  the  separation.  From  the  time  of  the  separation  the 
wife  resided  abroad,  and  the  husband  continued  to  be  domiciled  in 
Scotland,  where  he  raised  an  action  of  divorce  against  her,  on  the 
head  of  adultery  alleged  to  have  been  committed  abroad  after  the 
separation.  It  was 'held  by  the  house  of  lords,  affirming  the  interlo- 
cutor of  the  Court  of  Scssion,(p)  *that  the  wife's  legal  ^  ^^^^  -i 
domicile  was  in  Scotland,  where  the  husband  was,  and  ^  ^ 

that  she  was  amenable  to  the  jurisdiction  of  the  Scotch  court;  that 
an  edictal  citation,  with  actual  intimation  by  serving  a  copy  of  the 
summons  personally,  was  a  good  citation.C^)  Two  parties,  English 
by  birth  and  domicile,  contracted  marriage  in  England ;  the  husband, 
some  years  afterwards,  went  alone  to  Scotland,  and  after  a  residence 
of  forty  days,  raised  an  action  of  divorce  against  his  wife  for  adul- 
tery, alleged  to  have  been  committed  in  France  and  Belgium;  the 
action  was  duly  intimated  to  the  wife,  who  lodged  defences  on  the 
merits,  without  objecting  to  the  jurisdiction,  and  closed  a  record,  and 
had  appearance  made  for  her,  and  attended  on  all  the  diets  of  proof: 
it  was  neld  that  the  defender  was  not  amenable  to  the  jurisdiction  of 
the  courts  of  Scotland,  and  that  the  plea  of  prorogation  of  the  juris- 
diction could  not,  in  such  an  action,  be  sustained. 

In  this  case  the  husband  went  to  Scotland  on  a  visit  for  forty  days, 
for  the  purpose  of  establishing  that  occasional  and  temporary  domi- 
cile  which  results  from  a  residence  of  forty  days.  Having  created 
that  species  of  domicile  as  to  himself,  he  maintained  that  it  must 
thereby  equally  be  created  as  to  his  wife,  and  that  she  must  be  as 
amenable  to  an  action  of  divorce  in  the  Scotch  courts,  at  his  instance, 
as  he  would  have  been  to  an  action  at  her  instance. 

Although  such  residence  rendered  the  husband  amenable  as  a 
defender  to  any  action  against  him  in  the  Scotch  courts,  it  conferred 
on  him  no  right  to  resort  to  those  courts  as  pursuer.  It  was  only  to 
constitute  a  domicile  against  his  wife,  that  he  betook  himself  to  that 
temporary  domicile,  to  get  the  benefit  of  the  legal  maxim,  that  the 
domicile  of  the  husband  is  the  domicile  of  the  wife.(r)  It  was  held 
to  be  a  sufficient  defence  by  the  wife,  that  as  she  had  all  along  been 
answerable  in  the  English  courts,  in  respect  that  the  pursuer's  true 
domicile  had  all  along  been  in  England,  she  was  not  at  the  same 
time  liable  to  answer  in  the  courts  of  Scotland  merely  because  the 
pursuer  acquired  a  temporary  and  fictitious  domicile  there,  the  fiction 
of  law,  that  the  domicile  oi*^  the  husband  is  also  the  domicile  of  the 
wife,  holding  good  in  reference  to  the  proper  domicile  of  the  husband, 
but  not  to  his  Jictitious  domicile. 

Lord  Justice  Clerk  and  Lord  Meadowbank  difiered  from  the  majo- 

(^)  See  13  Shaw  &  D.  847.  154. 

(f)  W&rrender  ▼.  Wmrrender,  9  CUrk  Sl        (r)  See  Aate^v^ T58.lt I* 
FuuL  488;  2  Sb^w  &  Mad.  154;  3   Id. 
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rity  of  the  judges,  an(^^¥ereof  opinion  that  the  Scotch  court  had 
jurisdiction  against  the  \vife.(9) 

7.  Cases  where  the  Forum  originis  was  held  insufficient  to  found 
Jurisdictum."] — It  has  been  decided  that  where  the  marriage  has  been 
contracted  in  England  between  parties  who,  though  natives  of  Scot- 
land, were  at  the  time  substantially  settled  and  domiciled  in  England, 
and  had  since  uniformly  resided  abroad  without  returning  to  Scot- 
land, the  courts  of  Scotland  will  not  entertain  the  action  of  divorce. 
Thus  where  the  husband,  a  native  of  Scotland,  left  that  country  when 
thirty  years  old,  without  any  intention  of  returning.  Having  gone  to 
England  he  paid  his  addresses  to  Mrs.  B.,  who  was  also  a  native  of 
Scotland,  but  had  for  many  years  resided  in  England.  They  were 
married  in  London  accordmg  to  the  rites  of  the  English  church. 
Soon  after,  they  went  to  France,  from  whence  the  lady  returned  to 
England,  and  then  commenced,  in  the  Commissary  Court  of  Edin- 
burg,  a  process  of  divorce  on  the  head  of  adultery.  The  criminal 
acts  were  said  to  have  been  committed  in  France.  The  husband,  as 
being  out  of  Scotland,  had  been  cited  edictally,  that  is,  by  proclama- 
tion at  the  market  cross  of  Edinburgh,  and  at  the  pier  and  shore  of 
Leith,(r)  the  commissaries  proceeded  in  the  usual  way  to  allow  a 
proof.  But  a  bill  of  advocation  to  the  Court  of  Session  was  preferred 
in  which  it  was  pleaded  that  jurisdiction  and  the  power  of  putting 
the  sentence  of  the  judge  in  execution,  are  counterparts  of  each 
other ;  without  the  latter,  the  former  would  be  nugatory  and  absurd, 
r  »77l  1  ^^  *order  to  constitute  ^  forum,  therefore,  either  the  de- 
L  J  fendant,  or  where  the  question  is  purely  of  a  pecuniary 

nature,  some  part  of  his  eflccts  must  be  subject  to  the  orders  of  the 
court.  The  case  was  decided  on  general  principles,  the  majority  of 
the  court  being  of  opinion  that  there  was  n  forum  ratione  originis^  so 
as  to  found  a  jurisdiction  in  the  commissaries,  but  that  it  was  not 
competent  to  them,  in  the  circumstances  of  the  case,  to  pronounce  a 
judgment  of  divorce  between  the  parties,  and  ultimately  the  action 
was  dismissed. (5) 

A  process  of  divorce  in  Scotland  was  found  incompetent  against  a 
person  who  was  born  and  educated  in  Scotland,  but  had  married  an 
Englishwoman  in  England,  but  had  never  been  in  Scotland  since  bis 
Arst  appointment  in  the  navy.(<)  The  jurisdiction  was  not  sustained 
in  these  cases,  because  the  defenders  had  no  domicile  whatever  in 
Scotland  at  the  dates  of  the  actions,  and  had  been  cited  edictally 
upon  no  other  ground  except  that  they  were  alleged  to  be  amenable 
ratione  originis,  which  was  found  insufiicient.(tt)     It  was  held  that  a 

(q)  Ringtr  r .  Churehili or  Ringer^fi  DunL  aliwnoe  from  hia  usual  plaee  of  reaidtnet 

B.  6i.  M.  2d  aer.  307— 3:28.  is  (brUi  of  the  kin^om  of  Scotland ;  and  the 

(r)  By  the  Scotch  Judicature  Act,  6  Geo.  citation,  after  that  period,  maat  be  it  the 

4,  c.  ISO,  it  is  declared  **  that  where  a  per-  market  croas  of  Edinbargfa  and  pier  end 

son,  not  huvinjf  a  dwelling.houra  in  SootUnd  shore  of  Lcitb,  dLC." 

occupied  by   his  family  or  aervanta,  aball  (a)    Brun§dtm§  T.    Dumtom^   Mor.     Die. 

have  k'A  his  usual  place  of  residence,  and  4784;  9  Feb.  1789,.  Fae.  Coll.;  Ferg.  Rep. 

have  been  absent  forty  days  without  having  959.    SeeLoid  Braofbea^  ObiicrTatieae,3 

left  notice  where  he  is  to  bo  found  within  Clark  4b  Finn.  55S. 

Scotland,  he  shall  be  held  to  be  absent  from  (f )  Mwn&mh  v.  JfcfMfaW,  Her.    Die. 

fiooriand,  aodiio  4iMMWf|lMmLtefDtiM  TuwriMiWW  IW   Til  1 1  F^H   Asp. 

mwribed."                                              ■  ^ .       ..     ^ 
4ihDeo,im 
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decree  of  divorce  was  ineffectual,  which  had  been  obtained  by  a  hus- 
band  who  had  deserted  his  wife,  who,  wiihuul  her  knowledge,  had 
gone  lo  Scotland,  and  after  being  forty  days  there  had  raised  aa 
action  of  divorce  against  her,  without  giving  her  any  other  notice 
than  the  usual  edictal  citation,  and  both  parties  being  natives  of 
Ireland,  never  having  been  in  Scotland,  except  for  a  single  day, 
when  they  were  nnarried,  and  she  being  resident  in  England.(i;)  The 
court  did  not  think  it  necessary  to  decide  the  general  question  as  to 
jurisdiction.  It  is  no  doubt  true,  that  the  husband's  donnicile  is  that 
of  the  wife;  but  in  a  proceeding  of  this  nature,  and  where  both  par- 
ties have  formerly  been  donriiciled  abroad,  if  he  come  to  Scotland,  he 
is  bound  to  let  his  wife  know  that  he  has  done  so,  in  order  that  she 
may  be  aware  of  his  change  of  residence.  In  this  case,  however, 
no  such  notice  was  given,  although  the  parties  had  been  p  ^^^o  i 
living  in  a  slate  of  separation  *for  nearly  three  years,  L  J 

and  the  pursuer  could  not  be  aware  of  all  the  defender's  movements. 
In  a  matter  of  this  description  an  edictaf  citation  is  not  sutficienL 
It  was  further  requisite  to  give  her  notice  personally  of  the  process, 
by  intimation  of  it  to  her,  either  by  a  notary  public,  or  in  such  a 
way  that  she  could  not  have  pleaded  ignorance.  This  case  is  alto- 
gether different  from  that  where  a  party  by  his  own  acts  constitutes 
a  domicile  in  Scotland.  If  he  be  within  the  territory,  he  must  be 
cited  according  to  the  form  prescribed  by  law ;  and  if  he  has  gone 
out  of  it,  he  ought  to  instruct  some  person  to  attend  to  his  interest, 
in  case  of  being  cited  in  his  absence.  But  this  lady  did  not  consti^ 
tule  Scotland  her  domicile  by  her  own  act.  This  was  done  by  her 
husband  ;  and,  perhaps,  if  he  had  made  her  aware  that  he  was  going 
to  Scotland  to  raise  the  process  of  divorce,  an  edictal  citation  might 
have  been  sufficient ;  but  it  is  absolutely  necessary  that  she  should 
have  been  put  upon  her  guard  that  such  a  process  was  in  cooteoi* 
plation.(ar) 

The  Court  of  Session  having  sustained  their  jurisdiction  against  a 
Scotchman  domiciled  in  England  ratione  originis,  the  house  of  lords 
reversed  the  judgment,  and  remitted  to  inquire  on  what  other  grounds, 
appearing  on  the  pleadings,  jurisdiction  could  be  sustained,  and  having 
regard  to  a  suit  depending  in  chancery,  where  the  summons  in  Scot- 
land was  raised.  The  question  in  this  case  was,  whether  a  man  bora 
in  Scotland,  having  no  property  there,  but  having  left  his  domicile 
there,  still  continued,  for  the  purposes  of  the  suit,  a  Scotchman  and  aa 
*  object  of  the  jurisdiction  of  the  courts  of  Scotland,  merely  because 
be  was  born  in  Scotland  ?(y) 

8.  Decisions  of  English  Courts  opposed  to  those  in  Scotland.}-^ 
The  legal  principles  and  decisions  oi  England  and  Scotland  stand  in 
atrange  and  anomalous  conflict  on  this  important  subject;  for  whilst 
on  the  otie  hand  it  has  been  repeatedly  adjudged  by  the  Court  of  Ses- 
aioo  io  Scotland  that  an  actionof  divorce  for  adultery  to  the  effect  of 
4ifiolving  the  conjugal  relation,  may  be  maintained  in  Scotland  a( 
$lm  tiiit  w  English  parties,  whose  marriage  was  contracted  in  £og«» 


■"i 
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rity  of  the  judges,  ancTwereof  opinion  that  the  Scotch  court  had 
jurisdiction  against  the  vr\{e.{q) 

7.  Cases  where  the  Forum  originis  was  held  insufficient  to  found 
Jurisdiction.'] — It  has  been  decided  that  where  the  marriage  has  been 
contracted  in  England  between  parties  who,  though  natives  of  Scot- 
land, were  at  the  time  substantially  settled  and  domiciled  in  England, 
and  had  since  uniformly  resided  abroad  without  returning  to  Scot- 
land, the  courts  of  Scotland  will  not  entertain  the  action  of  divorce. 
Thus  where  the  husband,  a  native  of  Scotland,  left  that  country  when 
thirty  years  old,  without  any  intention  of  returning.  Having  gone  to 
England  he  paid  his  addresses  to  Mrs,  B.,  who  was  also  a  native  of 
Scotland,  but  had  for  many  years  resided  in  England.  They  were 
married  in  London  accordmg  to  the  rites  of  the  English  church. 
Soon  after,  they  went  to  France,  from  whence  the  lady  returned  to 
England,  and  then  commenced,  in  the  Commissary  Court  of  Edin- 
burg,  a  process  of  divorce  on  the  head  of  adultery.  The  criminal 
acts  were  said  to  have  been  committed  in  France.  The  husband^  as 
being  out  of  Scotland,  had  been  cited  edictally,  that  is,  by  proclama- 
tion at  the  market  cross  of  Edinburgh,  and  at  the  pier  and  shore  of 
Leith,(r)  the  commissaries  proceeded  in  the  usual  way  to  allow  a 
proof.  But  a  bill  of  advocation  to  the  Court  of  Session  was  preferred 
in  which  it  was  pleaded  that  jurisdiction  and  the  power  of  putting 
the  sentence  of  the  judge  in  execution,  are  counterparts  of  each 
other;  without  the  latter,  the  former  would  be  nugatory  and  absurd, 
r  ^^^-  -|  In  *order  to  constitute  a^/br^m,  therefore,  either  the  de- 
^  -»  fendant,  or  where  the  question  is  purely  of  a  pecuniary 

nature,  some  part  of  his  eflccts  must  be  subject  to  the  orders  of  the 
court.  The  case  was  decided  on  general  principles,  the  majority  of 
the  court  being  of  opinion  that  there  was  a  forum  ratione  originis^  so 
as  to  found  a  jurisdiction  in  the  commissaries,  but  that  it  was  not 
competent  to  them,  in  the  circumstances  of  the  case,  to  pronounce  a 
judgment  of  divorce  between  the  parties,  and  ultimately  the  action 
was  dismissed. (5) 

A  process  of  divorce  in  Scotland  was  found  incompetent  against  a 

1)erson  who  was  born  and  educated  in  Scotland,  but  had  married  an 
iinglishwoman  in  England,  but  had  never  been  in  Scotland  since  bis 
first  appointment-  in  the  navy.(<)  The  jurisdiction  was  not  sustained 
in  these  cases,  because  the  defenders  had  no  domicile  whatever  in 
Scotland  at  the  dates  of  the  actions,  and  had  been  cited  edictally 
upon  no  other  ground  except  that  they  were  alleged  to  be  amenable 
ratione  originis,  which  was  found  insufiicient.(tt)     It  was  held  that  a 

(q)  Ringtr  7.  Churehill  or  Ripgtr^^  DuuL  aliMsnoe  from  hia  usual  pkee  of  residtnea 
B.  6l  M.  2d  aer.  307—3:28.  is  (orUi  of  the  kingdom  of  Scotland ;  aod  the 

(r)  By  the  Scotch  Judicature  Act,  6  Geo.  citation,  afUr  that  period,  must  be  it  the 
4,  c.  ISO,  it  is  declared  **  that  where  a  per-  market  cross  of  Edioborgfa  and  pMT  and 
aon,  not  havinj^  a  dwelling.houra  in  Scotland    shore  of  Leith,  ^c." 

occupied  by   his  £tmi)y  or  servants,  Shall        («)    Bruntdone  v.    Dunlop,   Mor.     Die. 
have  U(i  his  usual  place  of  residence,  and    4784;  9  Feb.   1789,  Fac  Coll.;  Ferg.  Rep. 
"have  been  absent  forty  days  without  having    359.    See  Lord  Broagbam*a  Obacrvatioaa,  3 
Icfl  notice  where  he  is  to  be  found  within    Clark  Sl  Finn.  553. 

Scotlund,  he  shall  be  held  to  be  absent  from        (f )  Morcumbe   v.  MaeUlUnd^   Mor.    Die 
IScoe/aiid,  and  Jbe  piled  according tolhe  foT\u%    ^oTxim  V>kvi\v(A»uA^  A^y^.  Na  3 ;  Ferg.  Rep. 
igmsribed.*^     And  by  the  acl  oC  ^deiuul    4\.^\« 
4Ui  Dec.  1805,  b.  1),  ^  It  ahaUiiWime  com-    v  Vjfc^  ^B(^»Yw^,^fP^\^a• 
^  tte  /jdd,  ituLi  a  peraoQ  afiei  VusVj  dai^f  »^ 
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decree  of  divorce  was  ineffectual,  which  had  been  obtained  by  a  hus- 
band who  had  deserted  his  wife,  who,  without  her  knowledge,  had 
gone  to  Scotland,  and  after  bein^  forty  days  there  had  raised  aa 
action  of  divorce  against  her,  without  giving  her  any  other  notice 
than  the  usual  edictal  citation,  and  both  parties  being  natives  of 
Ireland,  never  having  been  in  Scotland,  except  for  a  single  day, 
when  they  were  nnarried,  and  she  being  resident  in  £ngland.(t;)  The 
court  did  not  think  it  necessary  to  decide  the  general  question  as  to 
jurisdiction.  It  is  no  doubt  true,  that  the  husband's  donnicile  is  that 
of  the  wife;  but  in  a  proceeding  of  this  nature,  and  where  both  par- 
ties have  formerly  been  domiciled  abroad,  if  he  come  to  Scotland,  he 
IS  bound  to  let  his  wife  know  that  he  has  done  so,  in  order  that  she 
may  be  aware  of  his  change  of  residence.  In  this  case,  however, 
no  such  notice  was  given,  although  the  parties  had  been  p  ^^^o  i 
living  in  a  slate  of  separation  *for  nearly  three  years,  l  J 

and  the  pursuer  could  not  be  aware  of  all  the  defender's  movements*. 
In  a  matter  of  this  description  an  ediciaf  citation  is  not  sutficienL 
It  was  further  requisite  to  give  her  notice  personally  of  the  process, 
by  intimation  of  it  to  her,  either  by  a  notary  public,  or  in  such  a 
way  that  she  could  not  have  pleaded  ignorance.  This  case  is  alto- 
gether different  from  that  where  a  party  by  his  own  acts  constitutes 
a  domicile  in  Scotland.  If  he  be  within  the  territory,  he  must  be 
cited  according  to  the  form  prescribed  by  law ;  and  if  he  has  gone 
out  of  it,  he  ought  to  instruct  some  person  to  attend  to  his  interest, 
in  case  of  being  cited  in  his  absence.  But  this  lady  did  not  consti-^ 
tute  Scotland  her  domicile  by  her  own  act.  This  was  done  by  her 
husband  ;  and,  perhaps,  if  he  had  made  her  aware  that  he  was  going 
to  Scotland  to  raise  the  process  of  divorce,  an  edictal  citation  might 
have  been  sufficient;  but  it  is  absolutely  necessary  that  she  should 
have  been  put  upon  her  guard  that  such  a  process  was  in  contem* 
plation.(2) 

The  Court  of  Session  having  sustained  their  jurisdiction  against  a 
Scotchman  domiciled  in  England  ratione  originis,  the  house  of  lords 
reversed  the  judgment,  and  remitted  to  inquire  on  what  other  grounds^ 
appearing  on  the  pleadings,  jurisdiction  could  be  sustained,  and  having 
regard  to  a  suit  depending  in  chancery,  where  the  summons  in  Scot- 
land was  raised.  The  question  in  this  case  was,  whether  a  man  bora 
in  Scotland,  having  no  property  there,  but  having  left  his  domicile 
there,  still  continued,  for  the  purposes  of  the  suit,  a  Scotchman  and  aa 
object  of  the  jurisdiction  of  the  courts  of  Scotland,  merely  because 
be  was  born  in  Scotland  ?(y) 

8.  Decisions  of  English  Courts  opposed  to  those  in  Scotland.y^ 
The  legal  principles  and  decisions  oi  England  and  Scotland  stand  in 
strange  and  anomalous  conflict  on  this  important  subject ;  for  whilst 
on  the  one  hand  it  has  been  repeatedly  adjudged  by  the  Court  of  Ses- 
sion in  Scotland  that  an  action  of  divorce  for  adultery  to  the  effect  of 
dissolving  the  conjugal  relation,  may  be  maintained  in  Scotland  a( 
tlie  suit  of  English  parties,  whose  marriage  was  contracted  in  £og«» 


(V)  Blake  ▼.  BUdte,  4  Shaw  &  Dunl.  795.        {%)  4  ShiL^  &  l^.l^l^tcs^. 
TUm  cue  u  BMid  to  be  im«  i^  fraad,  16        {%)  Grani^.PtdMA'^'^^^^^^^ 
VunL  B,AM.d4.  . 
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rity  of  the  judges,  an(^^¥ereof  opinion  that  the  Scotch  court  had 
jurisdiction  against  the  wire.(9) 

7.  Cases  where  the  Forum  originis  was  held  insuffictent  to  found 
Jurisdiction.'] — It  has  been  decided  that  where  the  marriage  has  been 
contracted  in  England  between  parties  who,  though  natives  of  Scot- 
land, were  at  the  time  substantially  settled  and  domiciled  in  England, 
and  had  since  uniformly  resided  abroad  without  returning  to  Scot- 
land, the  courts  of  Scotland  will  not  entertain  the  action  of  divorce. 
Thus  where  the  husband,  a  native  of  Scotland,  left  that  country  when 
thirty  years  old,  without  any  intention  of  returning.  Having  gone  to 
England  he  paid  his  addresses  to  Mrs.  B.,  who  was  also  a  native  of 
Scotland,  but  had  for  many  years  resided  in  England.  They  were 
married  in  London  accordmg  to  the  rites  of  the  English  church. 
Soon  after,  they  went  to  France,  from  whence  the  lady  returned  to 
England,  and  then  commenced,  in  the  Commissary  Court  of  Edin- 
burg,  a  process  of  divorce  on  the  head  of  adultery.  The  criminal 
acts  were  said  to  have  been  committed  in  France.  The  husband,  as 
being  out  of  Scotland,  had  been  cited  edictally,  that  is,  by  proclama- 
tion at  the  market  cross  of  Edinburgh,  and  at  the  pier  and  shore  of 
Leith,(r)  the  commissaries  proceeded  in  the  usual  way  to  allow  a 
proof.  But  a  bill  of  advocation  to  the  Court  of  Session  was  preferred 
in  which  it  was  pleaded  that  jurisdiction  and  the  power  of  putting 
the  sentence  of  the  judge  in  execution,  are  counterparts  of  each 
other;  without  the  latter,  the  former  would  be  nugatory  and  absurd, 
r  ^^^-  -|  In  *order  to  constitute  di  forum,  therefore,  either  the  de- 
^  ^  fendant,  or  where  the  question  is  purely  of  a  pecuniary 

nature,  some  part  of  his  eflects  must  be  subject  to  the  orders  of  the 
court.  The  case  was  decided  on  general  principles,  the  majority  of 
the  court  being  of  opinion  that  there  was  a  forum  ratione  originis^  so 
as  to  found  a  jurisdiction  in  the  commissaries,  but  that  it  was  not 
competent  to  them,  in  the  circumstances  of  the  case,  to  pronounce  a 
judgment  of  divorce  between  the  parties,  and  ultimately  the  action 
was  dismissed. (5) 

A  process  of  divorce  in  Scotland  was  found  incompetent  against  a 
person  who  was  born  and  educated  in  Scotland,  but  had  married  an 
Englishwoman  in  Eneland,  but  had  never  been  in  Scotland  since  bis 
first  appointment  in  the  navy.(<)  The  jurisdiction  was  not  sustained 
in  these  cases,  because  the  defenders  had  no  domicile  whatever  in 
Scotland  at  the  dates  of  the  actions,  and  had  been  cited  edictally 
upon  no  other  ground  except  that  they  were  alleged  to  be  amenable 
ratione  originis,  which  was  found  insufiicient.(tt)     It  was  held  that  a 

(q)  Riugtr7,C/iurehiUQir  Ripg€r,2J}uuL  aliwnoe  from  hia  usual  pkee  of  reaidtnea 
B.  6c  M.  2d  ser.  307~3;28.  is  forth  of  the  kingdom  of  Scotland ;  and  the 

(r)  hy  the  Scotch  Judicature  Act,  6  Geo.  citation,  after  that  period,  must  be  at  the 
4,  c.  ISO,  it  is  declared  **that  where  a  per-  market  cross  of  Ediobur^  and  pMT  and 
son,  not  havinjf  a  dweUing.houra  in  Scotland    shore  of  Leith,  ^c." 

occupied  hj  his  £tmily  or  servants,  Shall        («)    Bruntdone  t.    Duntop^   Mor.     Die. 
have  IvA  his  usual  place  of  residence,  and    4784;  9  Feb.   1789,  Fac  CcmI.;  Fcrg.  Rep. 
'*have  been  absent  forty  days  without  having    359.    See  Lord  Brougbam'a  OfaacrvatioBa,  2 
left  notice  where  he  is  to  be  found  within    Clark  Sl  Finn.  553. 

Scotland,  he  shall  be  held  to  be  absent  from        (f )  Morcumbe   v.  MmeUlUnd^  Mor.    Die 
iScotUod,  and  Jbe  Qited  according \olhe  foT\u%    ^onim  VI^uv^Vkua^  A.^9«  Noi.  3 ;  Fwg.  Rep. 
Mcribed.**     And  by  the  acl  of  Sedei\»A    4\.^\. 
ith  Dec.  1805,  a.  1), "  It  ahaUiu  V\me  com-    v  Vjfc^  ^<lY«^•^«^\^a, 
'  be  iicidy  Uiai  a  peraon  afiei  {uiVj  dai^ftf 
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decree  of  divorce  was  inefTcctual,  which  had  been  obtained  by  a  hus- 
band who  had  deserted  his  wife,  who,  wiihout  her  knowledge,  had 
gone  to  Scotland,  and  after  bein^  forty  days  there  had  raised  aa 
action  of  divorce  against  her,  without  giving  her  any  other  notice 
than  the  usual  ediclal  citation,  and  both  parties  being  natives  of 
Ireland,  never  having  been  in  Scotland,  except  for  a  single  day, 
when  they  were  married,  and  she  being  resident  in  £ngland.(t;)  The 
court  did  not  think  it  necessary  to  decide  the  general  question  aa  to 
jurisdiction.  It  is  no  doubt  true,  that  the  husband's  don)icilc  is  that 
of  the  wife;  but  in  a  proceeding  of  this  nature,  and  where  both  par- 
ties have  formerly  been  domiciled  abroad,  if  he  come  to  Scotland,  he 
is  bound  to  let  his  wife  know  that  he  has  done  so,  in  order  that  she 
may  be  aware  of  his  change  of  residence.  In  this  case,  however, 
no  such  notice  was  given,  although  the  parties  had  been  r  ^^^^  -i 
living  in  a  state  of  separation  *for  nearly  three  years,  L  J 

and  the  pursuer  could  not  be  aware  of  all  the  defender's  movements^ 
In  a  matter  of  this  description  an  edictaf  citation  is  not  sutficieot. 
It  was  further  requisite  to  give  her  notice  personally  of  the  process^ 
by  intimation  of  it  to  her,  either  by  a  notary  public,  or  in  such  a 
way  that  she  could  not  have  pleaded  ignorance.  This  case  is  alto- 
gether different  from  that  where  a  party  by  his  own  acts  constitutes 
a  domicile  in  Scotland.  If  he  be  within  the  territory,  he  must  be 
cited  according  to  the  form  prescribed  by  law ;  and  if  he  has  gone 
out  of  it,  he  ought  to  instruct  some  person  to  attend  to  his  interest, 
in  case  of  being  cited  in  his  absence.  But  this  lady  did  not  consti^ 
lute  Scotland  her  domicile  by  her  own  act.  This  was  done  by  her 
husband  ;  and,  perhaps,  if  he  had  made  her  aware  that  he  was  going 
to  Scotland  to  raise  the  process  of  divorce,  an  edictal  citation  might 
have  been  sufficient ;  but  it  is  absolutely  necessary  that  she  should 
have  been  put  upon  her  guard  that  such  a  process  was  in  contem* 
plation.(x) 

The  Court  of  Session  having  sustained  their  jurisdiction  against  a 
Scotchman  domiciled  in  England  ratione  ortginis,  the  house  of  lords 
reversed  the  judgment,  and  remitted  to  inquire  on  what  other  grounds, 
appearing  on  the  pleadings,  jurisdiction  could  be  sustained,  and  having 
regard  to  a  suit  depending  in  chancery,  where  the  summons  in  Scot- 
land was  raised.  The  question  in  this  case  was,  whether  a  man  boTQ 
in  Scotland,  having  no  property  there,  but  having  left  his  domicile 
there,  still  continued,  for  the  purposes  of  the  suit,  a  Scotchman  and  aa 
object  of  the  jurisdiction  of  the  courts  of  Scotland,  merely  because 
he  was  born  in  Scotland  ?(y) 

8.  Decisions  of  English  Courts  opposed  to  those  in  ScotlandJ]-^ 
The  legal  principles  and  decisions  of  England  and  Scotland  stand  io 
strange  and  anomalous  conflict  on  this  important  subject;  for  whilst 
on  the  one  hand  it  has  been  repeatedly  adjudged  by  the  Court  of  Ses- 
sion in  Scotland  that  an  action  of  divorce  for  aduhery  to  the  effect  of 
dissolving  the  conjugal  relation,  may  be  maintained  in  Scotland  a( 
the  suit  of  English  parties,  whose  marriage  was  contracted  in  Eog« 


(V)  BUke  V.  BUdte,  4  Shaw  &  Danl.  795.       {%)  4  Sh^ii  &  1>.*^'1,1^%« 
Tbu  OM0  M  Mid  (o  be  ooe  of  frtod,  16        {m)  Graid^.  PfdwA^^^^*^^^- 


».  -  xcmL  U3L  mysmmiBk  icconiiiie  to  tbe  nifes  of  the  Eog- 
-  lifi  xrw  m  He  yiixT  xuio.  :t  las  beea  decided  in  Eng- 
*!i  I  2r?ae:r!:^.-.\n  :l  r  n^uny*  imi  i^zreeaMy  to  the  uoaniinous 
AMUotc  *r  xlI  :af  "^rr  :*n  uj^jcaL  liai  in  KngBshman^  whoae  prior 
^B^"^^^^  x:&i  jesss  r.fi:nc:ei  lod  fBHsnnized  in  England,  but  who 
Jfii  iir-r-^TUTs  3esa  i2v»ir?T2a  ij  i  ;uii^?neic  of  the  Scottish  CoDsia- 
^^Ai.  '^or*.  "iT»  2e*.T-~oeitaHh,  n  cjnsequence  of  a  subsequent  mar- 
^Txc?  n  ^^rc^nj,  mrriic  ne  ue  jf  *Jie  person  Scorn  whom  he  had 
Ks.  ^  jivorrs^  lacie  :u  ih*  paina  Ji  ai^pmy  onder  the  staL  1  Jac 

.ijs  ra^  x'v?  >r  ?ircagii  xnu  Scitiand  aivw  stand,  a  man  who  has 
ii^~c'rr::Ai  a  Sr.ti;uiix  'mm  us  irat  wie  and  tken  niarried  again, 
jci-  lai-Te  -r^i  -vrre^.  ir  lav-jur  »BBn  liiTorjed  in  Scotland  he  may 
ac^^  TLirrr  a  ax£  .-Munir7::ie  naj  iive  with  one  wife  in  Scotland  most 
lavTUilr.  xzM  T'ln  ae  juwr  ^uusily  lawtliilj  in  England ;  but  if  he 
^my  r:7?sB  lx^  xhtkt  ii>  '^iiipisn  wrie  maj  proceed  against  him  in 
*fK  3a^:sa  J.'ur:^  sine  iir  i^ssacunon  oi  conjueal  risfats,  or  for 
sniiier*'-  r^minutea  t^ost  He  lunes  and  obiigatioos  of  tbe  marri- 
acs  <VM»ninc>j  n  E«i^aaii :  J^iain*  Jec  aim  zo  u>  Scotland,  and  his 
ScvHtiso  wrii:  nwf  irjosat  a  jid  Cjurts  of  Scotland  for  breach  of 
:fM  *nar-*af£Q  r^ninct  ^aiereii  imu  w:di  her  in  that  coantry.(z) 
TV;  xn»cest  snoamasnent  ii  ±e  rg^rs  of  parties  most  arise  from 
111$  ^jftifict^  :ur  wnac  laa  le  swce  emoarrxaing  than  that  a  person's 
Muns  sQeuta  x  nvuived  ji  oncertainnr.  zml  should  be  sijbject  to 
ctntmr^  c$  lacun:  xs  le  X'J«es  xcim  piiace  »>  ^ce ;  that  be  should  be 
mil — en  u  JIM  ^juncry.  ^imi  suiire  ^if  sec  a  lekm)  in  another ;  bastard 
!l«:r«  111U  it^^iimoLe  uiers '  Tie  iitDost  inconvenience  must  arise  to 
Iht  CL'or.^^:  niir  wiac  ncuaveotence  can  be  greater  than  that  they 
sQeui%t  lav^  V  ^^;^^i^i  x  jersua  s:»  aiarned  for  one  purpose,  and  not 
^fc  KMcavar ;  :»ii^  lad  x  Snua  If  be  BBarries  a  few  yards  to  the 
^iiia^nrti :  a«:uilj  narr^u^  :t'  die  cenmony  be  performed  a  few 
;arx  x^  .hif  icra :  a  j»fcRxri  wikea  be  chims  land :  Intimate  when 
ihf  $iit»  ^^c  :^trscaal  successica :  widow  when  she  demands  the  chat- 
«ci:$  >?l  lier  luseaoc .  ii:$  ccncuDme  wbea  she  counts  as  dowaUe  of 
P  ^«H^  ^  lui'  jtac  *'  x'  I:  s  cbrioiB  that  miny  most  'important 
^  '  *  ^  i:.dSen;3iL>!»  3::at  arse  in  cases  of  this  description.  Two 
Scvw*^  c^r«ci»  2M.*r.ed  oS  ^Is^iaai  may  afterwards  go  to  reside  in 
Scvcx?^ :  1^  3^  coe  c*f  :£«  ojotractiag  parties  may  be  English,  the 
^t!!ier  ScvKvft :  u;^tbe  Uw  cC  Scodaad  continue  such  as  these  courts 
kt««  hsu^iecto  bevd  ^c  to  be«  and  if  tbe  decision  in  LoUey's  case  be  of 
iRrixrsal  a^;.ca:xxx  die  ;sssue  t^  the  second  marriage  may  be  legiti- 
mate in  Scv'CJaod  a^d  Jie-^^rinciate  in  Strand.  The  son  may  take  the 
real  <!:$ta^e  in  Scc^Und  and  not  the  real  esute  in  England ;  he  might 
{lossstbly  enM  liie  a  Scotch  peer,  and  lose  his  English  title,  and  with  it 
the  Kn^ltsh  estaiess  the  only  support  of  his  Scotch  peerage.  It  is 
mi|x^$sibte«  therefore,  to  exag^^raie  the  importance  of  these  questions  ; 
and  accordtt^ly  the  court  has  been  guarded  against  laying  down 
any  principle  which  might  aflect  any  other  case  than  that  before 
it-(A) 
Za//eys  Case^  with  sabseqaemi  Oiwertations  tf  Judges  thereon.'] — 
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Mrs.  Lolley,  whose  maiden  name  was  Sugden,  raised  an^ action  of 
divorce  against  her  husband  in  the  Consisiorial  Court  of  Scotland. 
She  staled  in  her  summons  that  in  the  year  1800  she  was  married  to 
the  defender  at  Liverpool,  where  they  afterwards  cohabited  for  some 
time  as  man  and  wife.  She  afterwards  accompanied  him  to  Carlisle, 
and  thence  to  Edinburgh,  where  he  alleged  that  he  had  business. 
They  lived  together  there  in  lodgings  for  some  short  time..  She  then 
charged  the  defender  with  having  been  guilty  of  adultery  both  in 
England  and  Scotland,  and  concluded  for  a  divorce  in  the  usual  form. 
The  defender  appeared  and  admitted  the  marriage  and  cohabitation 
at  Liverpool,  &c.,  bgt  denied  the  adultery.  The  Commissaries,  in 
respect  that  the  parties  appeared  to  be  English,  and  the  marriage  an 
English  contract,  appointed  the  pursuer  to  state  in  a  condescendence 
the  grounds  in  law  and  fact  on  which  the  court  was  competent  to 
entertain  the  action.  A  condescendence  and  answers  were  accor- 
dingly given  in,  and  various  acts  of  adultery  by  the  defender  were 
proved.  The  Commissaries  suspecting  collusion,  examined  both 
parties  judicially,  but  finding  no  proof  thereof,  decreed  for  a  divorce,  (c) 
Lolley  was  afterwards  tried  *at  the  Lancashire  summer  r  #-^75  i 
assizes  1812,  for  having  married  Ann  Hunter  at  Liver-  *■  -* 

pool,  his  former  wife  Ann  Sugden  being  then  living.  The  marriages, 
and  the  fact  that  Ann  Sugden  was  alive  a  week  before  the  assizes 
were  proved.  The  prisoner's  defence  was,  that  he  had  been  divorced 
from  Ann  Sugden  in  Scotland,  and  that  his  present  wife  knew  the 
fact.  The  decree  of  divorce  was  produccd.(J)  The  prisoner  wag 
found  guilty,  but  sentence  was  respited  to  their  next  assizes.  The 
case  was  afterwards  argued  before  all  the  judges  at  Serjeant's  Inn 
Hall,  and  the  conviction  was  atfirmed.(e)  This  decision  was  much 
canvassed  in  the  house  of  lords  in  IVarrender  v.  Wan'ender ;(/) 
there  are,  however,  some  strong  features  of  distinction  between  the 
two  cases.  In  Lolley^s  case  the  parties  were  not  only  married,  but 
really  domiciled  in  England,  and  had  resorted  to  Scotland  for  the 
manifest  purpose  of  obtaining  a  temporary  and  fictitious  domicile 
there,  in  order  to  give  the  Scotch  Courts  jurisdiction  over  them,  and 
enable  them  to  dissolve  their  marriage ;  whereas  in  Warrender  v. 
Warrendcr  the  domicile  of  the  parties  was  Scotch,  and  the  proceeding 
was  bona  fide  taken  by  the  husband  in  the  courts  of  his  own  country, 
to  which  he  was  amenable  and  ought  to  have  free  access;  and  no 
fraud  upon  the  law  of  any  other  country  was  practised  by  the  suit. 
It  must  be  added  that,  in  Lolley's  case,  the  English  marriage  had  been 
contracted  by  English  parties,  without  any  view  to  the  execution  of 
the  contract  at  any  time  in  Scotland,  whereas  the  marriage  in 
WaiTcnder  v.  Warrender  was  had  by  a  Scotchman  and  a  woman 
whom  the  contract  made  Scotch,  and  therefore  might  be  held  to  have 
contemplated    an    execution    and    effects    in    Scotland.(g-)     Lord 

(0  ;9u^ienf.i!x)Uey,S0  March,  1812,  Fac  ate  (9  Geo.  4,  c.  31«  s.  23,)  now  in  force 

Ciill.  osfaintt  bigamj  are  diSercnt.    See  ante,  pp. 

(</)  The  sUt  1  Jac  l,c.  1 1,  t.  3,  eiempls  224,  225. 

from  the  puniahment  of  bigamy  any  person  (e)  See  Ruaa.  &  Ryan'a  C.  C^  237 ;  ? 

who  at  the  time  of  the  aabseqaent  marriage  Clark  dt  Finn.  S67 ;  Fcrg.  R.  269. 

should   be  divorced  Wany  sentence  in  the  (/)  Ante,  p.  757. 

Ecciesiasticai  CkmrU    The  worde  of  the  eUit-  (g)  %  CWtW  %lTVuiu^\\* 


limyrrnsTi   «5tii.  nnc  iihTini^  '-^  traj^on  of  hi«  opinion   did  not 
f^nw^  11;^:  II?  BTi'tiut  Dsc»in?  *!i?  itw  ID  LuBrtff  casr^  be  should  nol 
1*  ots-irtr  "JLi- r  ip-::t  tn?  iTr:i:*^*.T;-  cjssrjcm.  if  be  mere  to  avoid 
-     *r— ^     -  *»:»:i'--?inT   mi*  *l   iiiiz  ♦^fijtjeci:  and  as  no  decision   uflhc 
' '       -  T»:»iwt  ir  jrif  tad  ner  £3c*p*f)d  ''bal  rule,  or  assumed  its 
:*^mrrff  f  •^  ft  •unr-  :•'  ar^sr  ickc  :%  be  was  enliiled  to  express  ihe 
c^Tr-uir  -wiitr!    M  ft*.*:   -i  arr^adlar  lo 'bai   doctrine, — a  difficulty 
f  :if^   TTiU'.-i  oei-iti-T.'-!  c  tud  frcOTeo:  dl«russion  wiib  the  greatest 
iiii-^f-!^  :•■«  J  :•:"  -uf  tiir  rri*  itfc  are.  bad  tk»i  been  aUe  to  remove 
i^m  ll^f  n.mi     K*  j-rii:-\ij<  :bra  «ii!ed  his  reasons   at  lengTh.(A) 
fs*   #_ir2*i;::    t*'>f  »xr-f   ik^y^it.  ibal  ibc  j'jdgrnenl  in  the  case  of 
K  myriic^   v.    B'tr^^ictT  di  no:  break  in  *.n  IjoRryt  case*  snch 
OftrwKii  tieniT  rw:)*  n:"*;  refereoce  to  ibe  law  of  Scotland,  whereas 
£jul'f^'$  rem  rwerrsc  K*  'Jie  law  of  Kngiand.  and  that  whatever  opin- 
i:n.  hf  mirb:  fcai«  eoierained  cf  LMey$  case  in  the  Court  of  Chan- 
^^^ry,  or  i^'^i-aielv.  cc^Qid  no!  anect  bis  judicial  opinion  in  the  house  of 
4.»ra*.  siTTKrf:  as  a  me'  bcr  of  a  Court  of  Appeal  on  a  case  from 
Sr.«aan2.- .  ^     l^jrc  Lvocnurst  said,  "  that  if  he  conceived  that  the 
jf^drmsn:  atK»a:  to  be  adopted  in  that  case  could  be  understood  as 
t5t?r  inr  ibat  ddi vered  by  the  twelve  judges  in  LoUey*s  case,  he 
sbc«ciM  bare  feh  v.  his  duty  to  object  to  so  dangerous  and  precipitate 
a  €:iwnt — a  course  so  Ukefv  to  create  inconvenience  and  embarrass- 
fDeai  in  ns  results — and  should  have  recominended  the  house  of  lords* 
bes.vre  tber  pmoouocod  final  judgtnent,  to  request  the  assistance  aod 
^ewoDf  c^*  the  learned  judges  of  the  courts  of  law  on  the  whole 
caie.  or  fo  far  at  least  as  th^ir  lordships'  judgment  might  be  in  con- 
Ac:  miib  tbeir  ana nimous  decision  in  the  case  of  Lolley.  The  proced- 
2VX  m  Lulkyf  c^K  was  not  carried  through  lightly  and  unadvisedly; 
3c*r  ir  came  before  the  assembled  judges  of  England,  in  the  course  of 
c^»srtk«i$  railed  in  reference  lo  Lolley's  plea  of  impunity,  founded  on 
T*»e  iac3  rfibe  Scottish  divorce,  and  supported  by  advocates  of  the  first 
ark.  rv :  ret  the  sentence,  o%'erthrowing  the  force  of  the  Scottish  cere- 
a^.Tffiiai  t^^d.vorce.  was  confirmed  by  the  unanimous  approbation  of  the 
rv^ne  eminent  individuals  in  England  best  fitted  by  talent,  legal 
tD>wfcc^rr  and  great  experience,  to  pronounce  with  the   voice  of 
^zoovxaboed  auihointy  on  the  wisdom  of  that  decision.    If,  therefore, 
^     ^^^^     ^  your  ♦iordships  contemplate  any  interference  with  that 
•  •  *     i  kstence,  so  supported,  it  would  only  be  just  and  wise  to 
rik*  car^  that  such  inierfei^nce  is  warranted,  and  as  a  consistent 
wCTiir-arr  to  consult  those  twelve  individuals,  and  lo  obtain  their 
i$ss5£aT>v>e \>o  this  important  point."(ik)    Dr.  Lushington  said,  "he 
?i^>^  cviittSder  whether  in  Loffey^s  case  it  was  the  intention  of  the 
:m^\^  ^jcf»  to  decide  a  principle  of  universal  operation  absolutely 
a^>£  m  ::n>u  iwrence  to  circumstances,  or  whether  they  must  not 
a  *«<<!£  ^'^  iwvv$si:v  be  presumed  to  have  confined  themselves  to  the 
^,N*^'?NN>iar  oircuroitances  that  were 'then  under  their  consideration. 
^^%^>  ^^^j*"  is  \YT\*  briefly  reported ;  none  of  the  authorities  cited  on 
%><  mW  %>r  v>«  :he  i^her  ar^  referred  to,  nor  are  the  opinions  of  the 
Kna'vnv  sxi^  ^nven  at  any  length;  all  that  we  have  is  the  decision. 
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It  is  much  to  be  regretted  that  some  more  extended  report  of  the 
very  learned  arguments  which  I  well  remember  were  urged  upon  that 
occasion,  and  the  multitude  of  authorities  quoted,  have  not  been  com- 
municated to  the  profession  and  the  public."(0 

After  the  decision  in  Lolhy's  case  had  been  communicated,  the 
Scotch  court  ordered  the  cases  of  Newte  and  Russell  Manners,  then 
in  dependence  before  it,  to  be  fully  argued,  and  the  English  rule  of 
law,  as  to  the  indissolubility  of  marriage,  which  was  the  lex  loci  con^ 
tractus,  was  very  ably  urged.  The  judgment  was,  that  according  to 
the  settled  principles  of  the  common  law  and  statute  law  of  Scotland, 
if  there  be  no  collusion  between  the  parties,  or  other  valid  exception 
against  the  pursuer's  right  of  action,  adultery  committed  in  Scotland 
is  a  legal  ground  for  divorce,  without  distinction  as  to  the  country 
where,  or  the  form  in  which,  the  marriage  was  celebrated.  And 
accordingly  a  decree  of  divorce  was  pronounced  in  the  case  of  Rus- 
sell Manners,  and  in  subsequent  cases.(m) 

Subsequent  Cases,  recognizing  the  Doctrine  in  fjoUetfs  Case,"] — Id 
McCarthy  y.  De  Caix,{n)  a  person  of  the  name  of  Tuite  contracted  a 
marriage  in  this  country  with  an  *Enelishwoman ;  the  r  ^^^ja  -i 
marriage  being  solemnized  in  England,  put  he  being  him-  ^  J 

self  a  Dane  by  birth,  fortune  and  domicile.  He  afterwards  removed 
his  wife  from  this  country,  the  locus  contractus,  (with  which  he  appears 
to  have  had  no  further  connection,)  to  the  dominions  of  the  king  of 
Denmark,  where  his  subsequent  domicile  continued  to  be;  and  in  that 
kingdom  the  marriage  was  dissolved  by  a  valid  Danish  divorce,  as 
far  as  such  a  divorce  could  dissolve  it.  It  was  decided  by  Lord 
Brougham,  C.  upon  the  authority  of  Lolletfs  case,  that  no  proceedings 
in  a  toreign  court  could  operate  to  dissolve  or  affect  a  marriage  cele- 
brated in  England.  In  Conway  v.  Beazley,{p)  distinguished  by  the 
circumstance  of  the  second  marriage  having  taken  place  in  Scotland, 
the  husband  was  married  to  Miss  R.  on  the  20th  May,  1810,  at  Ken- 
sington, Middlesex.  On  the  29th  August,  1823,  they  were  divorced 
by  sentence  of  the  Commissary  court  at  Edinburgh;  and  in  1824  the 
husband  contracted  a  second  marriage  at  Edinburgh  with  Emilir 
Conway  the  other  party  in  the  cause.  The  first  wife  did  not  die  till 
1830,  and  the  second  wife  prayed  to  have  her  marriage  annulled,  on 
the  ground  that  when  that  marriage  was  solemnized  the  husband  had 
a  wife  alive.  It  appeared  that  the  first  wife  was  the  daughter  of  a 
|)erson  residing  in  Westminster,  where  she  had  resided  from  her  child- 
hood, and  that  at  the  time  of  her  marriage  with  Beazley,  and  during 
their  subsequent  cohabitation,  ihey  were  respectively  domiciled  in 
England  ;  that  from  their  separation  Beazley  continued  to  reside  in 
England  till  the  beginning  of  1823,  when  he  went  to  Scotland  on  busi- 
ness as  an  architect,  meaning  to  return  to  England  as  soon  as  it  was 
concluded;  that  in  April,  1823,  when  Mrs.  Beazley  instituted  pro- 
ceedings in  Scotland  against  her  husband,  she  was  not  residing,  nor 
had  ever  resided,  in  Scotland,  but  was  living  in  London.  In  this 
case   the   authorities    principally    relied    upon  fur   establishing  the 

(0  Conway  v.   Beazley,  3   Hoffgr.   Eccl.  80;  2  Clark  &,  Finn.  488;  2SIaw.  &MjiL 

643.644.  •  154. 

(m)  FcTg.  R.  ?96;  ante.  757—765.  ^o)  3  lUtttt.Efccl.^^^^.^Ja^ 

(n;  2 Hubs.  6l  M.  614;  fco  9  Bli.  N.  S. 
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permanently  resided,  but  both  were  natives  of  Scotland  and  had  mar- 
ried there,  and  cohabited  there  for  a  considerable  time  previous  to 
iheir  settlement  in  London,  afterwards  lollowin*;^  the  trade  of  a  book- 
binder, and  cohabiting  with  his  wife  for  a  number  of  years.  Lunan 
formed  a  connection  with  another  woman,  and  pretending  that  he 
was  a  single  person,  had  the  ceremony  of  marriage  performed  with 
the  woman  in  the  parish  of  St.  Luke,  Chelsea,  and  afterwards  cohab- 
ited with  her.  On  these  grounds  the  pursuer  sued  the  defender  before 
the  commissaries  of  Edinburgh  for  a  divorce,  and  her  summons 
being  served  edictally  against  him  as  forth  of  the  kingdom,  an  appli- 
cation was  made  by  petition  for  a  commission  to  take  the  party's 
oath  of  calumny  in  London.  The  action  was  dismissed  as  incompe- 
tent, because  the  domicile  of  both  parties  was  in  London,  and  the 
fact  founded  on  the  libel,  as  inferring  the  defender's  guilt  of  adultery, 
was  stated  to  have  happened  there.  On  appeal,  the  cause  was  remit- 
ted, with  instructions  to  sustain  the  action,  and  proceed  in  the  cause ; 
accordingly  the  pursuer's  oath  of  calumny  and  afterwards  a  proof 
were  taken  at  London  upon  two  several  commissions,  and  the  guilt 
of  the  defender  being  fully  established,  decree  of  divorce  was  pro- 
nounced in  the  comnrion  form. 

In  /VencA  v.  Pilcher{n)  the  pursuer  was  a  native  of  Scotland,  and 
resident  there  at  the  date  of  the  action.  The  defender  was  an  Eog- 
glishwoman,  who  had  eloped  with  him,  and  whom  he  had  marri^ 
at  Gretna  Green.  Afterwards  they  had  cohabited  together  as  hus- 
band and  wife  in  Scotland  and  at  the  stations  of  his  regiment  in 
England  and  in  India.  But  the  defender,  having  fallen  into  bad  health 
when  abroad,  left  her  husband  upon  duty  in  India,  and  returned  to 
Britain,  where  she  was  guilty  of  adultery,  while  in  Scotland  on  a 

<769  1  ^'^^^  *^^  ^^^  relations,  and  afterwards  at  her  residence  in 
•'  London.  She  was  personally  served  with  a  copy  of  the 
summons  at  her  house  in  London ;  but  she  got  no  regular  citation, 
and  made  no  appearance.  The  action  was  dismissed,  because  the 
defender  was  not  cited  within  Scotland,  nor  in  any  shape  amenable 
to  the  courts  of  that  country.  In  a  bill  of  advocation  the  pursuer 
pleaded,  that  Scotland  was  the  place  of  the  contract  and  also  of  bis 
domicile,  and  consequently  by  construction  of  law  was  his  wife's 
domicile.  The  cause  was  remitted  to  the  commissaries  with  instruc- 
tions to  sustain  their  jurisdiction.  It  was  observed  that  Lunan't  case 
was  decisive  of  this,  which  is  even  more  favourable  for  the  pursuer 
from  his  domicile  being  in  Scotland,  from  which  that  of  his  wife  can- 
'  not  be  separated. 

An  action  of  divorce  in  absence  and  proceeding  on  an  edictal  cita* 
tation  was  sustained  at  the  instance  of  the  wife  against  her  husband, 
who,  as  alleged  by  her,  had  deserted  her  several  years  before,  and 
gone  abroad  without  informing  her  of  his  place  of  residence,  both 
parties  being  natives  of,  and  having  been  domiciled  in,  Scotland, 
where  the  marriage  had  been  contracted,  and  the  acts  of  adultery 
committed,  on  wmch  the  action  was  founded.(o) 

(n)  13  Jane,  1800,  Ferg.  R.  26^.  Dunl.  B.  Sl  M.  927,  in  which  it  was  beM 

{o)  Buchanan  or  Dmonu  v.  Doumie^l^    \^\b>  \X\«  ^e^«tv^i  \i«a  not  a  Scotchaaa  bat 
«/.  B.  &  M.  82;  lee  Wylity.  Love^VU    wklS^oiJaAanMv. 
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A  Scotchman  domiciled  in  Scotland  was  married  in  England  to  an 
Eoglifhwoman,  and  by  marriage  contract  secured  to  her  a  jointure 
on  his  Scotch  estates ;  they  went  to  Scotland  after  their  marriage, 
and  resided  there  a  short  time,  when  they  returned  to  England.  They 
afterwards  agreed  to  a  separation,  and  articles  of  agreement  were 
executed,  by  which  the  husband  secured  a  separate  maintenance  to 
the  wife  during  the  separation.  From  the  time  of  the  separation  the 
wife  resided  abroad,  and  the  husband  continued  to  be  domiciled  in 
Scotland,  where  he  raised  an  action  of  divorce  against  her,  on  the 
head  of  adultery  alleged  to  have  been  committed  abroad  after  the 
separation.  It  was 'held  by  the  house  of  lords,  affirming  the  interlo* 
cutor  of  the  Court  of  Scssion,(p)  *that  the  wife's  legal  ^  ^j^q  ■% 
domicile  was  in  Scotland,  where  the  husband  was,  and  ^  ^ 

that  she  was  amenable  to  the  jurisdiction  of  the  Scotch  court ;  that 
an  edictal  citation,  with  actual  intimation  by  serving  a  copy  of  the 
summons  personally,  was  a  good  citation.(9)  Two  parties,  English 
by  birth  and  domicile,  contracted  marriage  in  England ;  the  husband, 
some  years  afterwards,  went  alone  to  Scotland,  and  after  a  residence 
of  forty  days,  raised  an  action  of  divorce  against  his  wife  for  adul- 
tery, alleged  to  have  been  committed  in  France  and  Belgium;  the 
action  was  duly  intimated  to  the  wife,  who  lodged  defences  on  the 
merits,  without  objecting  to  the  jurisdiction,  and  closed  a  record,  and 
had  appearance  made  for  her,  and  attended  on  all  the  diets  of  proof: 
it  was  held  that  the  defender  was  not  amenable  to  the  jurisdiction  of 
the  courts  of  Scotland,  and  that  the  plea  of  prorogation  of  the  juris- 
diction  could  not,  in  such  an  action,  be  sustained. 

In  this  case  the  husband  went  to  Scotland  on  a  visit  for  forty  days, 
for  the  purpose  of  establishing  that  occasional  and  temporary  domi- 
cile which  results  from  a  residence  of  forty  days.  Having  created 
that  species  of  domicile  as  to  himself,  he  maintained  that  it  must 
thereby  equally  be  created  as  to  his  wife,  and  that  she  must  be  as 
amenable  to  an  action  of  divorce  in  the  Scotch  courts,  at  his  instance, 
as  he  would  have  been  to  an  action  at  her  instance. 

Although  such  residence  rendered  the  husband  amenable  as  a 
defender  to  any  action  against  him  in  the  Scotch  courts,  it  conferred 
on  him  no  right  to  resort  to  those  courts  as  pursuer.  It  was  only  to 
constitute  a  domicile  against  his  wife,  that  he  betook  himself  to  that 
temporary  domicile,  to  get  the  benefit  of  the  legal  maxim,  that  the 
domicile  of  the  husband  is  the  domicile  of  the  wife.(r)  It  was  held 
to  be  a  sufficient  defence  by  the  wife,  that  as  she  had  all  along  been 
answerable  in  the  English  courts,  in  respect  that  the  pursuer's  true 
domicile  had  all  along  been  in  England,  she  was  not  at  the  same 
time  liable  to  answer  in  the  courts  of  Scotland  merely  because  the 
pursuer  acquired  a  temporary  and  fictitious  domicile  there,  the  fiction 
of  law,  that  the  domicile  of  the  husband  is  also  the  domicile  of  the 
wife,  holding  good  in  reference  to  the  proper  domicile  of  the  husband, 
but  not  to  his  fictitious  domicile. 

Lord  Justice  Clerk  and  Lord  Meadowbank  differed  from  the  majo- 

0>)  See  12  Shaw  ic  D.  847.  154. 

(f)  Wmrrender  ?.  Wmrrender,  9  Clark  ic        (r)  See  AQte^P^7S8«ttl« 
Eum*  4a8;  3  Sluw  Sl  Jliaci.  154;  3   Id. 
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rity  of  the  judges*  ancTwereof  opinion  that  the  Scotch  court  had 
jurisdiction  against  the  wife.(9) 

7.  Cases  where  the  Forum  onginis  was  held  insufficient  to  found 
Jurisdiction.'] — It  has  been  decided  that  where  the  marriage  has  been 
contracted  in  England  between  parties  who,  though  natives  of  Scot- 
land, were  at  the  time  substantially  settled  and  domiciled  in  England, 
and  had  since  uniformly  resided  abroad  without  returning  to  Scot- 
land, the  courts  of  Scotland  will  not  entertain  the  action  of  divorce. 
Thus  where  the  husband,  a  native  of  Scotland,  left  that  country  when 
thirty  years  old,  without  any  intention  of  returning.  Having  gone  to 
England  he  paid  his  addresses  to  Mrs.  B.,  who  was  also  a  native  of 
Scotland,  but  had  for  many  years  resided  in  England.  They  were 
married  in  London  accordmg  to  the  rites  of  the  English  church. 
Soon  after,  they  went  to  France,  from  whence  the  lady  returned  to 
England,  and  then  commenced,  in  the  Commissary  Court  of  £din- 
burg,  a  process  of  divorce  on  the  head  of  adultery.  The  criminal 
acts  were  said  to  have  been  committed  in  France.  The  husband,  as 
being  out  of  Scotland,  had  been  cited  edictally,  that  is,  by  proclama- 
tion at  the  market  cross  of  Edinburgh,  and  at  the  pier  and  shore  of 
Leith,(r)  the  commissaries  proceeded  in  the  usual  way  to  allow  a 
proof.  But  a  bill  of  advocation  to  the  Court  of  Session  was  preferred 
in  which  it  was  pleaded  that  jurii«diction  and  the  power  of  putting 
the  sentence  of  the  judge  in  execution,  are  counterparts  of  each 
other;  without  the  latter,  the  former  would  be  nugatory  and  absurd, 
r  »771  1  '°  *order  to  constitute  h  forum,  therefore,  either  the  de- 
■-  -I  fendant,  or  where  the  question  is  purely  of  a  pecuniary 

nature,  some  part  of  his  eflects  must  be  subject  to  the  orders  of  the 
court.  The  case  was  decided  on  general  principles,  the  majority  of 
the  court  being  of  opinion  that  there  was  bl  forum  ratione  originis^  so 
as  to  found  a  jurisdiction  in  the  commissaries,  but  that  it  was  not 
competent  to  them,  in  the  circumstances  of  the  case,  to  pronounce  a 
judgment  of  divorce  between  the  parties,  and  ultimately  the  action 
was  dismissed. (5) 

A  process  of  divorce  in  Scotland  was  found  incompetent  against  a 

E^rson  who  was  born  and  educated  in  Scotland,  but  had  married  an 
nglishwoman  in  England,  but  had  never  been  in  Scotland  since  his 
first  appointment  in  the  navy.(<)  The  jurisdiction  was  not  sustained 
in  these  cases,  because  the  defenders  had  ho  domicile  whatever  10 
Scotland  at  the  dates  of  the  actions,  and  had  been  cited  edictally 
upon  no  other  ground  except  that  they  were  alleged  to  be  amenable 
ratione  originis,  which  was  found  insufficient.(tt)     It  was  held  that  a 

(7)  Ringer  "9 .  Churchill  at  Ringefffi  JhmL    absence  from  hi«  nsual  place  of  resideiiet 

B,6uM.2d  eer.  307—3*^8.  is  forth  of  the  king^dom  of  Scotland ;  and  the 

(r)  By  the  Scotch  Jadicatare  Act,  6  Gca     citation,  afltr  fhat  period,  moat  be  at  the 

4,  c.  120,  it  is  declared  **that  where  a  per.    market  crom  of  Edtnborgh  and  piar  and 

aoB,  not  having  a  dwelling-house  in  Scotland    shore  of  Leith,  dtc** 

occupied  by   bis  family  or  servants,  Shall        (a)    Brungdone  ▼.    Dunlop^    Mor.    Die. 
have  IcA  his  usual  place  of  residence,  and    4784;  9  Feb.   1789,  Fac.  Coll.;  Ferg.  Rep. 
"have  been  absent  forty  days  without  havinj^    959.    See  Lord  Brougham's  Obacrvatitrtia,  2 
left  notice  where  he  is  to  be  found  within    Clark  Sc  Finn.  553. 

Scotland^  he  shall  be  held  to  \)e  absent  6rom        (()  Morcombe  v.  MaeUlUmd^  Mar.    Die. 
iScotluidt  and  be  pited  according  to  vVw  fonua   *!£ ^>T\kmCiktuiQKA«udK  K^^.  No,  3 ;  Ftrg,  Rep« 
jNieacribed.*'     And  by  the  acv  of  ^^eiaiA    4\.^V. 
(Uth  Dec  1805,  a.  1), "  It  ahaWiu  Vime  com.     ^  Vji^  ^»«»  Y«^,^f!^\*a- 
iDg  be  iicid,  that  a  peraou  a£i«i  Ua^i  ^v^^ 
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decree  of  divorce  was  inefTectual,  which  had  been  obtained  by  a  hus- 
band who  had  deserted  his  wife,  who,  wiihout  her  knowledge,  had 
gone  to  Scotland,  and  after  bein^  forty  days  there  had  raised  an 
action  of  divorce  against  her,  without  giving  her  any  other  notice 
than  the  usual  ediclal  citation,  and  both  parties  being  natives  of 
Ireland,  never  having  been  in  Scotland,  except  for  a  single  day, 
when  they  were  married,  and  she  being  resident  in  £ngland.(t;)  The 
court  did  not  think  it  necessary  to  decide  the  general  question  as  to 
jurisdiction.  It  is  no  doubt  true,  that  the  husband's  don)icilc  is  that 
of  the  wife;  but  in  a  proceeding  of  this  nature,  and  where  both  par- 
ties have  formerly  been  domiciled  abroad,  if  he  come  to  Scotland,  he 
is  bound  to  let  his  wife  know  that  he  has  done  so,  in  order  that  she 
may  be  aware  of  his  change  of  residence.  In  this  case,  however^ 
no  such  notice  was  given,  although  the  parties  had  been  r  ^^^^  -i 
living  in  a  state  of  separation  *for  nearly  three  years,  ^  J 

and  the  pursuer  could  not  be  aware  of  all  the  defender's  movements*. 
In  a  matter  of  this  description  an  edictal  citation  is  not  sutficieot. 
It  was  further  requisite  to  give  her  notice  personally  of  the  process^ 
by  intimation  of  it  to  her,  either  by  a  notary  public,  or  in  such  a 
way  that  she  could  not  have  pleaded  ignorance.  This  case  is  alto- 
gether different  from  that  where  a  party  by  his  own  acts  constitutes 
a  domicile  in  Scotland.  If  he  be  within  the  territory,  he  must  be 
cited  according  to  the  form  prescribed  by  law ;  and  if  he  has  gone 
out  of  it,  he  ought  to  instruct  some  person  to  attend  to  his  interest, 
in  case  of  being  cited  in  his  absence.  But  this  lady  did  not  consti^ 
tute  Scotland  her  domicile  by  her  own  act.  This  was  done  by  her 
husband  ;  and,  perhaps,  if  he  had  made  her  aware  that  he  was  going 
to  Scotland  to  raise  the  process  of  divorce,  an  edictal  citation  might 
have  been  sufficient ;  but  it  is  absolutely  necessary  that  she  should 
have  been  put  upon  her  guard  that  such  a  process  was  in  contem* 
plation.(x) 

The  Court  of  Session  having  sustained  their  jurisdiction  against  a 
Scotchman  domiciled  in  England  ratione  originis,  the  house  of  lords 
reversed  the  judgment,  and  remitted  to  inquire  on  what  other  grounds* 
appearing  on  the  pleadings,  jurisdiction  could  be  sustained,  and  having 
regard  to  a  suit  depending  in  chancery,  where  the  summons  in  Scot- 
land was  raised.  The  question  in  this  case  was,  whether  a  man  boTQ 
in  Scotland,  having  no  property  there,  but  having  left  his  domicile 
there,  still  continued,  for  the  purposes  of  the  suit,  a  Scotchman  and  aa 
object  of  the  jurisdiction  of  the  courts  of  Scotland,  merely  because 
be  was  born  in  Scotland  ?(y) 

8.  Decisions  of  English  Courts  opposed  to  those  in  Scotland.}-^ 
The  legal  principles  and  decisions  oi  England  and  Scotland  stand  iQ 
strange  and  anomalous  conflict  on  this  important  subject;  for  whilst 
on  the  one  hand  it  has  been  repeatedly  adjudged  by  the  Court  of  Ses- 
sion  in  Scotland  that  an  action  of  divorce  for  adultery  to  the  effect  of 
dissolving  the  conjugal  relation,  may  be  maintained  in  Scotland  at 
ilie  suit  of  English  parlies,  whose  marriage  was  contracted  in  Eog* 

(V)  Blake  v.  Bttdte,  4  Shaw  &  Danl.  795.        (s)  4  Sh^ii  &  1>.*^'1^1^%. 
TlUM  oue  h  nid  to  beooe  ot  frtod,  16        {m)  Groiti^.  PtdMA^"^^^^^^^ 
J}aal  B.  Sl  M.  84. 
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r  ♦77'^  1  '^"^  ^"^  solemnized  according  to  the  rules  of  the  Eng- 
^  -I  lish  law ;  on  the  other  hand,  it  has  been  decided  in  Eng- 

land, on  a  prosecution  for  bigamy,  and  agreeably  to  the  unanimous 
opinion  of  all  the  English  judges,  that  an  Englishman,  whose  prior 
marriage  had  been  contracted  and  solemnized  in  England,  but  who 
had  afterwards  been  divorced  by  a  judgment  of  the  Scottish  Consis- 
torial  Court,  was  nevertheless,  in  consequence  of  a  subsequent  mar- 
riage in  England,  during  the  life  of  the  person  from  whom  he  had 
been  so  divorced,  liable  to  the  pains  of  bigamy  under  the  stat.  1  Jac. 
1,  c.  11. 

As  the  laws  of  England  and  Scotland  now  stand,  a  man  who  has 
been  divorced  in  Scotland  from  his  first  wife  and  then  married  again, 
may  have  two  wives;  for  having  been  divorced  in  Scotland  he  may 
again  marry  in  that  country;  he  may  live  with  one  wife  in  Scotland  most 
lawfully,  and  with  the  other  equally  lawfully  in  England ;  but  if  he 
only  cross  the  border  his  English  wife  may  proceed  against  him  in 
the  English  Courts,  either  for  restitution  of  conjugal  rights,  or  for 
adultery  committed  against  the  duties  and  obligations  of  the  marri- 
age solemnized  in  England ;  again,  let  him  go  to  Scotland,  and  his 
Scottish  wife  may  proceed  in  the  Courts  of  Scotland  for  breach  of 
the  marriage  contract  entered  into  with  her  in  that  country.(z) 
The  greatest  embarrassment  to  the  rights  of  parties  must  arise  from 
this  conflict,  for  what  can  be  more  embarrassing  than  that  a  person's 
status  should  be  involved  in  uncertainty,  and  should  be  subject  to 
change  its  nature  as  he  goes  from  place  to  place ;  that  he  should  be 
married  in  one  countlry,  and  single  (if  not  a  felon)  in  another;  bastard 
here  and  legitimate  there?  The  utmost  inconvenience  must  arise  to 
the  courts ;  for  what  inconvenience  can  be  greater  than  that  they 
should  have  to  regard  a  person  as  married  for  one  purpose,  and  not 
for  another;  single  and  a  felon  if  he  marries  a  tew  yards  to  the 
southward ;  lawfully  married,  if  the  ceremony  be  performed  a  few 
yard  to  the  north ;  a  bastard  when  he  claims  land :  legitimate  when 
ne  sues  for  personal  succession  ;  widow  when  she  demands  the  chat- 
tels of  her  husband  ;  his  concubine  when  she  counts  as  dowable  of 
r  4^J'JA  *]  his  land  7(a)  It  is  obvious  that  many  most  ^important 
*•  J  diflerences  may  arise  in  cases  of  this  description.     Two 

Scotch  persons  married  in  England  may  afterwards  go  to  reside  in 
Scotland  ;  again,  one  of  the  contracting  parties  may  be  English,  the 
other  Scotch ;  if  the  law  of  Scotland  continue  such  as  these  courts 
have  hitherto  held  it  to  be,  and  if  the  decision  in  Ldletfs  case  be  of 
universal  application,  the  issue  of  the  second  marriage  may  be  legiti- 
mate in  Scotland  and  illegitimate  in  England.  The  son  may  take  the 
real  estate  in  Scotland  and  not  the  real  estate  in  England ;  he  might 
possibly  even  be  a  Sootch  peer,  and  lose  his  English  title,  and  with  it 
the  English  estates,  the  only  support  of  his  Scotch  peerage.  It  is 
impossible,  therefore,  to  exaggerate  the  importance  of  these  questions  ; 
and  accordingly  the  court  has  been  guarded  against  laying  down 
any  principle  which  might  affect  any  other  case  than  that  before 
it.(b) 

Lolletfs  CasCf  with  subsequent  Obs«i*\)alvou&  of  Judges  thereon.^ — 

(M)  See  2  Clark  &  Fiim.  560.  y»^  Cw¥»^  ^.  ft«itlti|,  ^  YLvR*  ^«m^ 

<«;  Ibid  549.  "BLftV-^^^^** 
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Mrs.  Lolley,  >yhose  maiden  name  was  Sugden,  raised  an^ action  of 
divorce  against  her  husband  in  the  Consisiorial  Court  of  Scotland. 
She  stated  in  her  summons  that  in  the  year  1800  she  was  married  to 
the  defender  at  Liverpool,  where  they  afterwards  cohabited  for  some 
time  as  man  and  wife.  She  afterwards  accompanied  him  to  Carlisle, 
and  thence  to  Edinburgh,  where  he  alleged  that  he  had  business. 
They  lived  together  there  in  lodgings  for  some  short  time..  She  then 
charged  the  defender  with  having  been  guilty  of  adultery  both  in 
England  and  Scotland,  and  concluded  for  a  divorce  in  the  usual  form. 
The  defender  appeared  and  admitted  the  niarriage  and  cohabitation 
at  Liverpool,  &c.,  but  denied  the  adultery.  The  Commissaries,  in 
respect  that  the  parties  appeared  to  be  English,  and  the  marriage  an 
English  contract,  appointed  the  pursuer  to  state  in  a  condescendence 
the  grounds  in  law  and  fact  on  which  the  court  was  competent  to 
entertain  the  action.  A  condescendence  and  answers  were  accor- 
dingly given  in,  and  various  acts  of  adultery  by  the  defender  were 
proved.  The  Commissaries  suspecting  collusion,  examined  both 
parties  judicially,  but  finding  no  proof  thereof,  decreed  for  a  divorce.(c) 
Lolley  was  afterwards  tried  *at  the  Lancashire  summer  r  ^-j^c  -i 
assizes  1812,  for  having  married  Ann  Hunter  at  Liver-  *■  ^ 

pool,  his  former  wife  Ann  Sugden  being  then  living.  The  marriages, 
and  the  fact  that  Ann  Sugden  was  alive  a  week  before  the  assizes 
were  proved.  The  prisoner's  defence  was,  that  he  had  been  divorced 
from  Ann  Sugden  in  Scotland,  and  that  his  present  wife  knew  the 
fact.  The  decree  of  divorce  was  produced.(J)  The  prisoner  wag 
found  guilty,  but  sentence  was  respited  to  their  next  assizes.  The 
case  was  afterwards  argued  before  all  the  judges  at  Serjeant's  Inn 
Hall,  and  the  conviction  was  afiirmed.(e)  This  decision  was  much 
canvassed  in  the  house  of  lords  in  Wurrender  v.  Wan'ender ;(/) 
there  are,  however,  some  strong  features  of  distinction  between  the 
two  cases.  In  L6lley*s  case  the  parties  were  not  orJy  married,  but 
really  domiciled  in  England,  and  had  resorted  to  Scotland  for  the 
miinifest  purpose  of  obtaining  a  temporary  and  fictitious  domicile 
there,  in  order  to  give  the  Scotch  Courts  jurisdiction  over  them,  and 
enable  them  to  dissolve  their  marriage ;  whereas  in  Warrender  v. 
Warrender  the  domicile  of  the  parties  was  Scotch,  and  the  proceeding 
was  bona  fide  taken  by  the  husband  in  the  courts  of  his  own  country, 
to  which  he  was  amenable  and  ought  to  have  free  access;  and  no 
fraud  upon  the  law  of  any  other  country  was  practised  by  the  suit. 
It  must  be  added  that,  in  Lolley's  case,  the  English  marriage  had  been 
contracted  by  English  parties,  without  any  view  to  the  execution  of 
the  contract  at  any  time  in  Scotland,  whereas  the  marriage  in 
WatTender  v.  Warrender  was  had  by  a  Scotchman  and  a  woman 
whom  the  contract  made  Scotch,  and  therefore  might  be  held  to  have 
contemplated    an    execution    and    effects    in    Scotland.(g')     Lord 

(c)  .9ii^i{eitv.ix>{/ejr,S0  March,  1812,  Fac  ute  (9  Geo.  4,  c.  31«  s.  23,)  now  in  force 

Coll.  offfaintt  bigamj  are  diflTercnt.    See  ute,  pp. 

(<0  The  Stat  1  Jac  I ,  c.  1 1,  t.  3,  eiempls  224,  225. 

from  the  punishment  of  bigamy  any  person  (e)  See  Russ.  &  Ryan*8  C.  C^  237 ;  3 

who  at  the  time  of  the  salwequent  marriage  Clark  6l  Finn.  567 ;  Fcrg.  R.  269t 

shoald  be  divorced  W  any  aentence  in  ihtt  (/*)  AnXe,  ^1^1. 

EoehMiMtliaJCoarL    The  wordt  of  the  lUt-  {g)  2  CWtW  QtYuou^W 
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Brougham  said,  that  although  ihe  support  of  his  opinion  did  not 
require  that  he  should  dispute  the  law  in  LoUexfs  cfise,  he  should  not 
be  dealing  fairly  with  the  important  question,  if  he  were  to  a^'oid 
r  *77fi  -I  ^^*^ching  upon  that  *subjecl;  and  as  no  decision  of  the 
*•  J  house  of  lords  had  ever  adopted  that  rule,  or  assumed  its 

principle  for  sound,  or  acted  upon  it,  he  was  entitled  to  express  the 
difficulty  which  he  felt  in  acceding  to  that  doctrine, — a  difficulty 
which  much  deliberation  and  frequent  discussion  with  the  greatest 
lawyers,  both  of  this  and  the  last  age,  had  not  been  able  to  remove 
from  his  mind.  His  lordship  then  stated  his  reasons  at  length.(^) 
His  lordship  afterwards  added,  that  the  judgment  in  the  case  of 
IVan^ender  v.  Warrender  did  not  break  in  on  Lollcy*s  case,  such 
decision  being  made  with  reference  to  the  law  of  Scotland,  whereas 
LoUey's  case  referred  to  the  law  of  England,  and  that  whatever  opin- 
ion he  might  have  entertained  of  Lolley*s  case  in  the  Court  of  Chan- 
cery, or  privately,  could  not  affect  his  judicial  opinion  in  the  house  of 
lords,  sitting  as  a  member  of  a  Court  of  Appeal  on  a  case  from 
Scoiland.(?)  Lord  Lyndhurst  said,  '*  that  if  he  conceived  that  the 
judgment  about  to  be  adopted  in  that  case  could  be  understood  as 
all'eciing  that  delivered  by  the  twelve  judges  in  Lolley's  case,  he 
should  nave  felt  it  his  duty  to  object  to  so  dangerous  and  precipitate' 
a  course — a  course  so  likely  to  create  inconvenience  and  embarrass- 
roeiu  in  its  results — and  should  have  recommended  the  house  of  lords, 
before  they  pronounced  final  judgment,  to  request  the  assistance  and 
opinions  of  the  learned  judges  of  the  courts  of  law  on  the  whole 
case,  or  so  far  at  least  as  their  lordships*  judgment  might  be  in  con- 
flict with  their  unanimous  decision  in  the  case  of  LoUey.  The  preced- 
ing in  L(Aley*scase  was  not  catried  through  lightly  and  unadvisedly; 
for  it  came  before  the  assembled  judges  of  England,  in  the  course  of 
objections  raised  in  reference  to  Lolley's  plea  of  impunity,  founded  on 
the  fact  of  the  Scottish  divorce,  and  supported  by  advocates  of  the  first 
ability ;  yet  the  sentence,  overthrowing  the  force  of  the  Scottish  cere- 
monial of  divorce,  was  confirmed  by  the  unanimous  approbation  of  the 
twelve  eminent  individuals  in  England  best  fitted  by  talent,  legal 
knowledge  and  great  experience,  to  pronounce  with  the  voice  of 
undoubted  authority  on  the  wisdom  of  that  decision.  If,  therefore, 
r  *777  1  y^^^  *lordships  contemplate  any  interference  with  that 
•■  -'  sentence,  so  supported,  it  would  only  be  just  and  wise  to 

take  care  that  such  interference  is  warranted,  and  as  a  consistent 
preliminary  to  consult  those  twelve  individuals,  and  to  obtain  their 
assistance  on  this  important  point."(A)  Dr.  Lushington  said,  "  he 
must  consider  whether  in  Lolley's  case  it  was  the  intention  of  the 
twelve  judges  to  decide  a  principle  of  universal  operation  absolutely 
and  without  reference  to  circumstances,  or  whether  they  must  not 
almost  of  necessity  be  presumed  to  have  confined  themselves  to  the 
particular  circumstances  that  werenhen  under  their  consideration. 
Lolley*s  case  is  very  briefly  reported  ;  none  of  the  authorities  cited  on 
the  one  or  on  the  other  are  referred  to,  nor  are  the  opinions  of  the 
learned  judges  given  at  any  length;  all  that  we  have  is  the  decision. 

(h)  dark  Sl  Finn.  p.  541— 55\.  VV^  W«TTtu4«T  ^.  YTatTcxMttr^  t  Oark  dt 

ii)  lb.  567.    See  anlo,  p,  739.  Fuai.  b5^  UiJ^. 
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It  is  much  to  be  regretted  that  some  more  extended  report  of  the 
very  learned  arguments  which  I  well  remember  were  urged  upon  that 
occasion,  and  the  multitude  of  authorities  quoted,  have  not  been  com- 
municated to  the  profession  and  the  public."(0 

After  the  decision  in  Lolhy^s  case  had  been  communicated,  the 
Scotch  court  ordered  the  cases  of  Newte  and  Russell  Manners,  then 
in  dependence  before  it,  to  be  fully  argued,  and  the  English  rule  of 
law,  as  to  the  indissolubility  of  marriage,  which  was  the  lex  loci  con- 
tractus^ was  very  ably  urged.  The  judgment  was,  that  according  to 
the  settled  principles  of  the  common  law  and  statute  law  of  Scotland, 
if  there  be  no  collusion  between  the  parties,  or  other  valid  exception 
against  the  pursuer's  right  of  action,  adultery  committed  in  Scotland 
is  a  legal  ground  for  divorce,  without  distinction  as  to  the  country 
where,  or  the  form  in  which,  the  marriage  was  celebrated.  And 
accordingly  a  decree  of  divorce  was  pronounced  in  the  case  of  Rus- 
sell Manners,  and  in  subsequent  cases.(m) 

Subsequent  Cases,  recognizing  the  Doctrine  in  fjolley*s  Case,'] — In 
MCarthy  y.  De  Caix,{n)  a  person  of  the  name  of  Tuite  contracted  a 
marriage  in  this  country  with  an  ♦Englishwoman ;  the  r  ^^^a  -i 
marriage  being  solemnized  in  England,  but  he  being  him-  ^  J 

self  a  Dane  by  birth,  fortune  and  domicile.  He  afterwards  removed 
his  wife  from  this  country,  the  locus  contractus,  (with  which  he  appears 
to  have  had  no  further  connection,)  to  the  dominions  of  the  king  of 
Denmark,  where  his  subsequent  domicile  continued  to  be ;  and  in  that 
kingdom  the  marriage  was  dissolved  by  a  valid  Danish  divorce,  as 
far  as  such  a  divorce  could  dissolve  it.  It  was  decided  by  Lord 
Brougham,  C.  upon  the  authority  of  Lolley*s  case,  that  no  proceedings 
in  a  foreign  court  could  operate  to  dissolve  or  affect  a  marriage  cele- 
brated in  England.  In  Conway  v.  Beazley,{p)  distinguished  by  the 
circumstance  of  the  second  marriage  having  taken  place  in  Scotland, 
the  husband  was  married  to  Miss  R.  on  the  20th  May,  1810,  at  Ken- 
sington, Middlesex.  On  the  29th  August,  1823,  they  were  divorced 
by  sentence  of  the  Commissary  court  at  Edinburgh;  and  in  1824  the 
husband  contracted  a  second  marriage  at  Edinburgh  with  Emilv 
Conway  the  other  party  in  the  cause.  The  first  wife  did  not  die  till 
1830,  and  the  second  wife  prayed  to  have  her  marriage  annulled,  on 
the  ground  that  when  that  marriage  was  solemnized  the  husband  had 
a  wife  alive.     It  appeared  that  the  first  wife  was  the  daughter  of  a 

Eerson  residing  in  Westminster,  where  she  had  resided  from  her  child- 
ood,  and  that  at  the  time  of  her  marriage  with  Beazley,  and  during 
their  subsequent  cohabitation,  ihey  were  respectively  domiciled  in 
England ;  that  from  their  separation  Beazley  continued  to  reside  in 
England  till  the  beginning  of  1823,  when  he  went  to  Scotland  on  busi* 
ness  as  an  architect,  meaning  to  return  to  England  as  soon  as  it  was 
ccmcluded ;  that  in  April,  1823,  when  Mrs.  Beazley  instituted  pro- 
ceedings in  Scotland  against  her  husband,  she  was  not  residing,  nor 
had  ever  resided,  in  Scotland,  but  was  living  in  London.  In  this 
case   the   authorities    principally    relied    upon   fur   establishing  the 

(/)  Conway  v.   Beazley,  3   Hogg.   Eccl.  80:  2  Clark  &  Finn.  488;  2  SI  aw.  &  Ma.  L 

643,  644.  •  154. 

(m)  Fcrg.  R.  296;  ante,  757—765.  {p)  3  lUtta.Bcc\,\!L^^,^5a» 

(nj  2RQaa.  6l  M.  614;  ace  9  Bii.  N.  S. 
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position,  that  a  marriage  celebrated  in  England  cannot  be  dissolved 
by  the  sentence  of  a  Scotch  tribunal,  that  tht;  contract  remains  for 
ever  indissoluble,  were  LoUexfz  ca$e^{p)  and  McCarthy  v.  Dt  Caix.{q) 
r  *77Q  1  *^*'  Lushington  said,  "only  one  distinction  exists 
L  J   between  this  case  and  that  of  Lolley,  viz.  here,  the  second 

marriage  took  place  in  Scotland  ;  in  neither  case  is  there  any  proof 
of  collusion,  in  resorting  to  Scotland,  and  in  neither  case  is  there  any 
domicile  in  Scotland  ;  and  as  in  my  judgment  the  question  of  domicile 
might  form  a  most  important  and  distinguishing  feature,  the  due  effect 
of  a  Scotch  domicile  on  the  decision  of  these  cases  would  demand  a 
very  careful  consideration.     That,  however,  does  not   arise  in  the 

E resent  case.  It  has  been  urged,  that  this  second  marriage  was  to 
e  decided  solely  with  reference  to  the  lex  loci  contractus ;  undoabt- 
edly,  questions  of  marriage  are  prima  facie  to  be  judged  of  by  the  law 
of  the  country  where  they  are  solemnized  ;  but  I  am  of  opinion  that 
before  considering  the  second  marriage,  I  must  ascertain  the  capa- 
bility of  the  parties  to  contract.  l{  both  the  parlies,  being  at  the  res- 
pective times  of  the  first  marriage  and  of  the  divorce,,  domiciled 
English  subjects,  were  by  the  law  of  England  prohibited  by  a  personal 
incapacity,  1  must  apply  the  rule  o/  that  law."  The  learned  judge 
considered  himself  bound  by  authority ;  for,  since  it  appeared  that 
neither  of  the  parties  to  the  first  marriage  were  at  any  time  bona  fide 
domiciled  in  Scotland,  no  sound  distinction  existed  between  the  case 
and  that  of  Lolley,  and  therefore  the  second  marriage  was  pronounced 
null  and  void.(r)  The  learned  judge  added,  "  that  his  judgment  must 
not  be  construed  to  go  one  step  beyond  the  present  case ;  nor  in  any 
manner  to  touch  the  case  of  a  divorce  a  vinculo  pronounced  in  Scot- 
land between  parties  who,  though  married  when  domiciled  in  Eng* 
land,  were  at  the  time  of  such  divorce  bona  fide  domiciled  in  Scotland, 
still  less  between  parties  who  were  only  on  a  casual  visit  in  England 
at  the  time  of  their  marriage,  but  were  both  then,  and  at  the  lime 
of  their  divorce,  bona  fide  domiciled  in  Scotland.(5)  A  case  in 
'which  all  the  parties  are  domiciled  in  England,  and  resort  is  had 
to  Scotland  (with  which  neither  of  them  have  any  connexion) 
for  no  other  purpose  than  to  obtain  a  divorce  a  vinculo^  may  possibly 
be  decided  on  principles  which  would  not  altogether  apply  to  a  case 
differently  circumstanced  ;  where  prior  to  the  cause  arising  on  account 
r  #780  1  *^^  which  the  divorce  was  sought,  the  parties  had  been 
I-  -I  bona  fide  domiciled  in  Scotland.     Unless  I  am  satisfied 

that  every  view  of  this  question  had  been  taken,  the  court  cannot, 
from  the  case  referred  to,  assume  it  to  have  been  established  as  a 
universal  rule  that  a  marriage  had  in  England  cannot,  under  any 
possible  circumstances,  be  dissolved  by  the  decree  of  a  foreign 
court.(0  Before  I  could  give  my  assent  to  such  a  doctrine  (not  mean- 
ing  to  deny  that  it  maybe  true,)  I  must  have  a  decision,  after  argument, 
upon  such  a  case  as  I  will  now  suppose,  viz.  a  marriage  in  England 
— the  parties  resorting  to  a  foreign  country,  becoming  actually  bona 
fide  domiciled  in  that  country,  and  then  separated  by  sentence  uf 

fc^       (p)  Ante,  p.  771.  639. 

(q)  A  nfe,  p.  777.  ^t^  ^Va^«  ^^. 

(r)  Conway  v.  BeaxUy^  3  Hag'^,.  IlccV'R.        V^  ^  Vl^\i»>L^TjL^ASfc, 
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divorce  pronounced  by  the  competent  tribunal  of  that  country.  If  a 
case  of  that  description  had  occurred,  and  had  received  the  decision 
of  the  twelve  judges,  or  the  other  high  authority  to  which  allusion 
has  been  made,  then,  indeed,  it  might  have  set  this  important  matter 
at  rest;  but  I  am  not  aware  that  that  point  has  ever  been  distinctly 
raised,  and  I  think  I  may  say  with  certainty,  that  it  never  has  received 
any  express  decision.(u) 

The  effect  of  a  divorce  for  adultery  in  Scotland  is  likely  to  be  the 
subject  of  discussion  in  the  common  law  courts,  in  an  action  brought 
by  the  wife  who  had  obtained  a  divorce,  and  her  second  husband, 
against  her  former  husband,  for  the  costs  of  the  proceedings  in  obtain- 
ing the  divorce.  In  this  case  the  wife  of  the  plaintiff  was  several 
years  ago  duly  married  to  the  defendant,  Smythe,  according  to  the 
Scotch  form.  They  resided  for  some  time  in  Dumfries,  but  the 
defendant  subsequently  deserted  her  and  went  to  London,  and  formed 
a  connexion  with  another  woman,  and .  his  wife  took  proceedings 
against  him  in  the  Scotch  courts  to  obtain  a  divorce,  and  which  ended 
in  a  decree  of  the  court  absolving  the  wife  from  the  marriage  tie  in 
consequence  of  adultery  by  the  husband,  declaring  her  free  to  marry 
again,  as  if  she  had  never  been  married  before,  and  ordered  the 
defendant  to  pay  the  costs  of  the  suit,  amounting  to  94/.,  to  the 

Eursuer,  the  wife  of  the  present  plaintiff;  and  the  action  was  brought 
y  her  present  husband,  in  his  and  her  name,  to  recover  that  amount 
The  *main  question  in  the  case  was,  whether  the  decree  r  ^^g.  -i 
of  a  foreign  court  was  a  sufficient  foundation  for  an  action  ^  ^ 

ID  England.  The  verdict  was  taken  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  above,  on  a  special  case  to  be  stated.(x) 

Lord  Brougham^ s  proposed  Alteration  of  the  Law,] — With  the  view 
of  settling  this  conflict  between  the  laws  of  the  two  countries,  on  a 
point  involving  so  many  important  interests,  Lord  Brougham  intro- 
duced a  bill  in  the  house  of  lords  on  the  3d  of  September,  1835,(y) 
by  which  it  was  proposed  to  provide  (sect.  2)  that  no  divorce  shall  be 
pronounced  bv  the  court  of  session  in  Scotland  to  dissolve  any  mar- 
riage not  had;  in  Scotland,  unless  the  husband  be  a  Scotchman,  or 
unless  his  usual  place  of  residence  be  in  Scotland,  or  unless  both  the 
husband  and  the  wife  shall  have  lived  in  Scotland  for  twelve  calendar 
months  next  preceding  the  commencement  of  the  suit  to  be  instituted 
in  the  court  of  session  for  such  divorce. 

By  a  subsequent  clause  it  was  proposed  to  provide,  that  all  mar- 
riages had,  or  to  be  had,  in  Scotland,  and  valid  according  to  the  law 
of  Scotland,  and  all  divorces  had,  or  to  be  had,  in  Scotland,  and  valid 
according  to  the  law  of  Scotland,  shall  be  deemed  and  taken  to  be 
valid  marriages  and  valid  divorces  in  other  parts  of  the  united  kii^- 
dom,  and  in  all  the  dominions  thereunto  belonging  to  all  intents  and 
purposes  whatsoever. 

(u)  Ibid.  1307.     Lord   Eldon   iDtrodaced  a  bill  oq 

(x)  Ru$8ell  and  Wife  v.  Smythe,  Liverpool  Scotch  divorces,  24th  June,  1831 ;   Hank 

atsizet,  20Ui  Au^.  1840.  Pari.  Deb.  vol.  iv.  p.  295. 
(y)  Hans.  ParL  Deb.  3d  ser.  vol.  xxx.  p. 

September,  1841. — 2Q 
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SBOTk  U.—rOT  LEGITIMACY. 

Presumption  in  favour  cfike  Legitimacy  of  Children  by  the  Law  of 
Scotland.]— k  lawftil  child,  according  to  the  law  of  Scotland  is  one 
bora  in  wedlock  or  wiihia  a  certain  tinrie  after  the  dissolution  of  the 
marriage;  or  born  of  parents  who  at  the  conception  wew  uiKier  no. 
impediment  to  marry,  and  have  since  intermarried.  The>  BMixim  is 
faier  est  auem  nuptice  demonstrant  This  presumption  of  legitimacy 
from  the  oirth  of  a  child  during  marriage  is  so  strong,  that  it  cannot 
be  defeated  but  by  direct  evidence  that  the  mother's  husband  could 
r  *782  1  *"^^  ^  ^^®  father  of  the  child.  Although  the  wife  was 
^  -I  engaged  in  an  adulterous  connection  with  a  str<anger,  and 

lived  apart  from  her  husband,  the  presumption  of  legitimacy  of  the 
children  prevails,  because  such  facts  do  not  infer  an  absolute  imposr 
sibility  that  the  mother's  husband  could  be  the  father.^z) 

The  two  principal  grounds  upon  which  this  presumption  nuay  be 
defeated  are  the  husband's  absence  from  the  wife  and  his  impotency^ 
because  either  of  these  exclude  all  possibility  of  the  child  beij^  pro-» 
created  by  the  husband.  It  has  been  adjudged  by  the  law-  of  Soot-, 
land  that  to  fix  bastardy  on  a  child,  the  husband's  absence  must  con«> 
^tinue  till  within  six  lunar  months  of  the  birth.(a)  Where  a  child  wasi 
born  within  six  months  after  a  marriage  subsisting  at  its  binb,  and  an 
action  was  brought  by  the  wife  against  a  person  not  her.  husband* 
alleging  that  he  was  the  father  of  the  child,  and  concluding  for  ali- 
ment, the  court  appointed  the  husband  to  be  called  as  a  party,  and 
further  inquiry  to  be  ipade  as  to  his  opportunities  of  access  to  hisi 
wife  recently  before  the  marriage.  (6) 

The  law  of  Scotland  has  adopted  ten  months  as  tho^tdiimum  tewnfm^ 
gestationis,  therefore  a  child  born  after  the  tenth  month  is  accoualed^ 
a  bastard.(c)  But  in  one  case,  the  lapse  of  nine  calendar  moathsaod 
twenty-nine  days  from  the  death  of  the  husband  of  the  child's,  naolher, 
to  the  birth  of  the  child,  was  held  not  sufficient  per  se  to  oirertum  the 
presumption  of  the  child's  legitimacy.((/) 

The  maxim.  Pater  est  quern  nwpticB  demonstrant  b^ing  admitlad  in 
Scotland,  it  follows  in  all  questions  with  regard  to  the  status  of  chi^ 
dren,  that  if  the  validity  or  existence  of  a  marriage  be  qnoertaiti,  the 
legitimacy  or  illegitimacy  of  children  must  be  equally  so.  Cases  of 
disputed  legitimacy  are  of  frequent  occurrence  in  Scotland,  ioiconse- 
quence  of  the  admission  of  irregular  marriages. (e) 

%^M    1      *  Legitimation  of  Children  by  subsequent  MsarriagtC]'^ 

^  There  is  an  important  distinction  Mtween  the  law  of 

Scotland  and  that  of  England  upon  the  point  of  legitimation  by  mar* 

riage,  the  former  legitimating  all  the  children  of  the  parties.born  before 


{z)  Ersk.  Invt  b.  1,  tit  6,  8.  4£f ;  Rout-  43;  StewaH  ▼.  M'Keond,  Decis.   1.79,  Aug. 

ledge  V.  Carrvthers,  19th  May,  1812,  Fac  6,  1774;  RoutUdge  ▼.  CarmUmn^  May»  19, 

Coll ;  4  Dow,  392.  1812 ;  4  Dow,  395 ;  ante,  p.  7j4^  730. 

(o)  Ersk.  Inst.  b.  1,  tit.  6,  b.50.  (</)  Sandy  ▼.  i&iufy,  2  Sb«w.  &.  D.  453. 

(b)  JobsoD,  8  Shaw  Sl  D.  343;  5  Shaw  3ee  Inties  v.  Jnnei,  13  ShaF*  D.  fiL  &M. 

A  D.  715.  \Q5iQ, 

(e)  Bankton,  b.  1 ,  tit.  2,  a.  3 ;  Erak.  \ui^        V<^  ^^  wiNr^ Y^.^\-ASn, 
h.  I,  tit  6,  8.  50;  Staira,  InaU  b.  3,l\l.  ^,a«  tl^ 
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the  marriage,  the  latter  legitimating  only  those  who  were  born  after 
the  marriage.(/)  In  MAdam  v.  Walker,{g)  the  woman  had  cohabited 
with  Mr.  M *Adam  and  borne  him  two  daughters.  In  the  presence  of 
several  of  his  servants,  whom  he  had  called  into  the  room  for  the 
purpose  of  witnessing  the  transaction,  he  desired  the  woman  to  stand 
op  and  give  him  her  hand;  and  she  having  done  so,  he  said  ''This 
is  my  lawful  wife  and  these  my  lawful  children."  On  the  same  day, 
without  having  been  alone  with  the  woman  during  the  interval,  he 

Eut  a  period  to  his  existence.  The  court  held  the  children  to  be 
^  sgitimate,  on  the  ground  that  the  father  was  not  incompetent  to  enter 
into  the  contract  of  marriage. 

It  has  been  an  established  rule  and  principle  of  the  law  of  Scotland 
for  some  centuries  that,  when  a  man  and  a  woman  are  once  lawfully 
married,  all  the  children  bom  of  such  parents,  whether  born  before 
the  public  celebration  or  open  declaration  of  such  marriage,  or  after 
it,  are  equally  to  be  esteemed  their  legitimate  children.  It  is  perhaps 
not  very  necessary  to  inquire  minutely  into  the  principles  on  which 
this  rule  of  law  has  been  established  in  Scotland,  as  it  has  also  beeti 
in  most  of  the  countries  of  £urope.(A)  It  is  generally  stated  in  Scotch 
authorities  to  rest  on  a  presumption  or  fiction,  by  which  it  is  held  that 
there  was  from  the  beginning  of  the  intercourse  of  the  parties,  or  at 
the  time  when  the  child  was  begotten,  a  consent  to  matrimonial  union 
interposed,  ♦notwitlistanding  that  the  contract  was  not  for-  p  ^•g.  -% 
maily  completed  or  avowed  to  the  world  till  a  later  period ;  ^  -I 

and  it  has  been  thought  to  be  recommended  by  these  considerations 
of  equity  and  expediency,  thnt  it  tends  to  encourage  the  conversion  of 
what  is  at  first  irregular  and  injurious  to  society,  into  the  honoufabte 
relation  of  lawful  matrimony,  and  that  it  prevents  those  unseemly 
disorders  in  families,  which  are  produced,  where  the  elder  bom  chil- 
dren of  the  same  parents  are  left  under  the  stain  of  bastardy,  and  the 
younger  enjoy  the  status  of  legitimacy.(i)  Whatever  may  be  thd 
principle  of  this  law,  it  is  liable  to  some  exceptions.  If  at  the  time 
when  the  child  was  begotten,  one  or  both  of  the  parties  were  so  situ- 
ated that  they  could  not  lawfully  contract  marriage,  the  presumption 
is  excluded,  and  legitimation  cannot  take  place.  The  presumption 
may  be  contradicted,  and  the  operation  of  the  law  excluded  by  any 
thing  which  renders  it  impossible  that  the  principle  of  it  can  M 
tippned.(A) 

In  order  that  the  intermarriage  of  the  parents  may  render  the 
child  legitimate,  it  is  essential  that  there  should  have  been  no  impedi- 


(/)  Ai  to  the  origin  of  l^ilimaUon  per  the  Manritim.    It  is  not  ■dmittod  by  the 

MibMouens  matrimooium,  lee  Ktrt  ▼«  Auir-  law  of  England  or  of  her  oUier  poeMMiona 

tt«,2  DunL  B.  &  M.  t6d.  in  the  West  Indies,  and  Nofth  America,  or 

(F)  1  Dow,  P.  C.  I4a  by  the  law  of  Ireland.    It  prevails  in  the 

(S)  Legitimation  per  subiequeiu  matrix  states    of    Vermont,    Maryland,    Virginia, 

WMuimm  is  admitted  with  different  modifidu  Georgia,  Alabama,  Mississippi,  Louinana, 

tloos,  not  only  br  (he  law  of  Scotland,  bat  in  Kentucky,  Missonri,  Indiana,  and  Ohio,  but 

France,  Spain,  Portajral,  Germany,  and  most  not  in  the  other  states  of  Ameriea^^l  fiiirf« 

Other  eoontfies  in  Enrope.    It  prevails  in  on  Foreign  La#^Ul. 

Cbe'lsls  of  Man,  (Lei  Scripta  of  the  Isle  of  (t)  Mimro  ▼•  Jfaiire,  1€  Danlop^  Bell  ft 

Man,  p.  70, 75,)  Guernsey  and  Jersey,  Low-  Marrar*  SO. 

V  Canada,  Saint  Loeia,  Trinidad,  Dement  {ft)  lb. 
tAeOipeorGood  Hope,  Ceykm,  and 
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•  STATUTES  CITED,  (continued,) 

12  Geo.  3,  c.  11,  (Royal  Marriage  Act), 
39. 

27  Geo.  3,  c.  44,  s.  8,  (Limitation  of 
Suits  in  Eccleeiastical  Courts),  387. 

33  Geo.  3,  c.  32,  (Roman  Catholics), 
682. 

48  Geo.  3,c.  123,  (Lords'  Act),  505. 

53  Geo.  3,  c.  127,  (Process  for  Con- 
tempt— Excommunication),  177. 494 
—497.  502.  504. 

5H  Geo.  3,  c.  100,  (Habeas  Corpus), 

57  Geo.  3,  c.  51,  (Marriages  in  ISIew- 
foundland),  48. 

58  Geo.  3,  c.  84,  (Marriages  in  India), 
43. 

59  €reo.  3,  c.  35,  (Actions  in  Scotland 
for  breach  of  Promise  of  Marriage, 
&c.),  97. 

4  Geo.  4,.c.  67,  (Marriage  of  British  sub- 
jects at  St  Petersburg),  147. 

c.  91,  (Marriages  abroad  in  Am- 
bassador's Chapels,  &,c.),  76. 

5  Geo.  4,  c.  68,  (Marriages  in  New- 

foundland), 48. 

6  Geo.  4,  c.  120,  (Scotch  Judicature 
Act),  120. 

7  Geo.  4,  c.  64,  s.  12,  (Trial  of  offence 
in  another  county),  219. 

9  Gea  4,  c.  32,  (Affirmation),  673. 

c.  31,  s.  19, 20,  (Forcible  Abduc- 
tion), 217.  220. 

s.  22,  (Punidmient  of  Bigamy), 

nance  224.  473. 

11  Geo. 4, &  1  Will. 4, c. 65,a  32, (Or- 
ders of  Courts  of  Equity  for  Mainte- 
of  In&n  ts,  695. 

c.  69,  (Transfer  of  Jurisdic- 
tion in  Matrimonial  Causes  in  Scot- 
land), 117. 

1  Will.  4,  c.  2,  (Marriage  of  the  Queen 
under  eighteen),  38. 

c.  3,  (Return  of  Writs),  504. 

c.  27,  (Prohibition),  467. 

2  Will.  4,  c.  31,  (Marriages  in  Nova 
Scotia),  55. 

2  &  3  Will.  4,  c.  78,  (Marriages  in 
Newfoundland),  49. 

c.  92,  (Court  of  Delegate),  545. 

3  &  4  Will.  4,  c.  27,  (Real  Actions), 
462. 

c.   41,    (Judicial  Committee  of 

Privy  Council),  497.  54.^—550. 
c.  45,  (Marriage  of  British  sub- 


jects at  Hamburgh),  147. 

c.  74,  (Abolition  of  Fines,  &«.), 


c.  76,  SB.  57. 71,  (Maintenance  of 

Cliildren\  655,  656. 

6  &.  7  Will.  4;  c.  77,  (EcclesiasticJal 
Commissioners),  538,  il 

7  Will.  4,  &,  1  Vict  Q.  110,  (Insolvent 
Debtors),  505. 

2  &  3  Vict  c.  54,  (Access  to  and  Cus- 
tody of  Infants),  701,  702. 

3  &  4  Vict  c.  90,  (Education  of  In- 
fant Felons),  704,  705. 

STATUTES  REPEALED,  CITED, 
1  Jac.  1,  c.  11,  (Bigamy),  224.  226, 
227.  775,  n.  473. 

SUPPLEMENTAL  ALI^GATIONS, 
when  admissible,  516—^18. 

SUPPnCAVIT  (WRIT   OF,   may  be 

obtained  by  wife  against  husband, 

671. 
must  be  grounded  on  articles,  id. 
nmst  be  obtained  on  motion  in  open 

court,  id. 
affidavit  before  granting,  672. 
may  be  obtained  on  an  affirmation, 

673. 
amount  of  security  required  in,  id. 
discharge  of  party  for  want  of  sureties 

upon,  674. 

SUSSEX  (DUKE  OF),  marriage  of,  42. 

T. 

TERM  (PROBATORY),  what  it  is,  511, 
n. 
may  be  extended,  id. 

TRENT  (COUNCIL  OF),  decrees  of, 
respecting  marriag^e,  17, 18. 

not  received  in    England    and 

Scotland,  18. 
decrees  of,  respecting  divorce,  375. 

TRINIDAD,  divorce  a  mensa  et  thoro 
granted  in,  369. 

V. 

VERDICJT,  in  action  for  criminal  con- 
versation usually  pleaded  in  suits 
for  adultery,  412. 

not  evidence  against  the  woman, 

415. 

what  weight  is  attached  to,  415. 


W. 


f^^ 


479. 

cc.  49.  82,  (Affirmation),  673. 


4  &  5  Will.  4,  c.  28,  (CelebraUon  of 
MtLnitLges  in  t^cotland  by  Roman 
Catholic  Priests),  87. 


WARD,  not  allowed  to  be  taken  abroad, 
689. 

WIDOW  cannot  marry  the  brother  gf 
^        Vet  ^orovei  ViVAbaud^  172.  ^  i. 


